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The  Scots  Law  Times  :  a  Law  Newspaper  and  Keporter.     Pub- 
lished every  Saturday  Morning.     Price  6d. 
Each    number   contains — The    Decisions    of    the    Week    in    the    Court    of 
Session,   Outer   and   Inner   Houses,  House   of   Lords,  and   Sheriff   Courts  ; 
A  Digest  of  the  Preceding  Numbers;  Summaries  of  New  Acts  of  Parliament; 
News,  Articles,  and  Notes  on  Legal  Subjects  of  Interest  ;    A  Portrait  and 
Biofrraphical  Notice  of  a  leading  Member  of  the  Profession. 
The  Juridical  Review :    Published  Quarterly.     Subscription,  12s. 
Vols.  I.  to  XL,  in  half  morocco,  price  12s.  each. 

Burns'  Conveyancing  Practice,  according  to  the  Law  of 

Scotland.     Py  John  Burns,  W.S.     Royal  8vo.     25s.  nett.     1899. 

Stewart  on  Diligence.  A  Treatise  on  the  Law  of  Diligence.  By 
J.  (iRAHAJr  Stewart,  M.A.,  LL.B.,  Advocate.  Royal  8vo.  40s. 
Hdt.     1898. 

Glegg  on  the  Workmen's  Compensation  Act,  1897.    A 

Commentary.     Second  Edition.    By  A.  T.  Glegg,  Advocate.     Eoyal 

8vo.     7s.  6d.  ndt.      1899. 

Gloag  and  Irvine  on  Rights  in  Security,  Heritable  and 

Moveable,  including  Cautionary  Obligations.  By  W.  M.  Gloag, 
B.A.,  Advocate,  and  J.  M.  Irvine,  LL.B.,  Advocate.  Eoyal  8vo. 
40s.  nett.     1897. 

Sandeman's  Digest  of  Scots  Decisions,  1895-99.    Decided 

in  the  Supreme  Courts  of  Scotland,  and  reported  in  the  various  Series 
of  Reports.     Together  with  a  Table  of  all  Cases  which  have  been 
judicially  considered  during  the  period.     By  J.  C.  S.  Sandeman, 
Advocate.     Royal  8vo.     With  Supplement.     14s.  nett. 
To  be  continued  annually. 

Grierson's  Stamp  Duties.  A  Treatise  on  the  Law  of  Stamp 
Duties  on  Written  Instruments.  By  P.  J.  H.  Grierson,  Solicitor  to 
the  Inland  Revenue.     Demy  8vo.    'lOs.  nett.     1899. 

Scotch  Appeal  Cases  in  the  House  of  Lords,  1851  to  1873. 

With  Tables  of  all  the  Cases  cited,  Notes,  and  Copious  Index. 
Reported  by  -James  Paterson,  M.A.     2  vols.     Royal  8vo.     J5,  5s. 
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Law  Books  published  by  William  Grten  &  Sons. 
Miller's  Law  of  Nature  and  Nations  in  Scotland.    A  Series 

of  Lectures  delivered  in  Session  1895-96  in  the  University  of  Glas- 
gow. By  W.  Gai.braith  Miller,  M.A.,  LL.B.,  Advocate.  Demv 
8vo.     4s.  vett.     1896. 

Irons'  Dean  of  Guild  Court.  A  Manual  of  the  Law  and  Practice 
of,  witli  Synopsis  of  the  Law  relating  to  Building  Restrictions, 
Servitudes,' &c.  By  James  Campbell  Irons,  S.S.C.  Demy  8vo. 
25s.  nett.     1895. 

Brown's  Sale  of  Goods  Act,  1893.  Notes  and  Commentaries 
on  the  Sale  of  Goods  Act,  189.3.  By  Professor  Richard  Brown, 
Glasgow.    Demy  8vo.    16's.  ndt.    1895. 

Conveyancing  Statutes  from  the  ISth  Century  to  the 

Present  Time,  with  the  Repealed  Acts  and  Portions  of  Acts 
distinguished,  and  the  186.3  and  1874  Acts  annotated  with  Cases 
relating  to  each  Section.  Arranged  and  Edited  by  John  Craigie, 
U.A.,  LL.B.,  Advocate.     Royal  8vo.     25s.  nett.     1895. 

Shennan's  Parish  Councillor's  Hand-Book.    A  Digest  of  the 

Local  Government  (Scotland)  Act,  1894  (57  &  58  Vict.  cap.  58), 
with  the  Text  of  the  Act,  and  an  Account  of  the  Powers  and 
Duties  of  Parish  Councils.  By  Hat  Shennan,  Sheriff-Substitute, 
Lerwick.     Fourth  Edition.     Demy  8vo.     Is.  6d.  nett.     1895. 

Cooper  on  Defamation.  A  Handbook  of  the  Law  of  Defamation 
and  Verbal  Injury.  By  F.  T.  Cooper,  M.A.,  LL.B.,  Advocate. 
Demy  8vo.    14s.  Jiett.    1894. 

Dewar's  Penal  Servitude  and  Prevention  of  Crimes  Acts, 

1853  1891.  By  David  Dewar,  Chief  Constable.  Demy  8vo.  5s. 
nett.     1895. 

Angus'  Dictionary  of  Crimes  and  Offences.    A  Dictionary 

of  Crimes  and  Offences  according  to  the  Law  of  Scotland,  with 
Appendix  relating  to  Criminal  Jurisdiction,  Arrest  of  Offenders, 
&c.  By  John  W.  Angus,  Chief  Constable,  Greenock.  Demy  8vo. 
12s.  nett.     1895. 

Stewart  on  Mines  and  Minerals,    a  Treatise  on  the  Law  of 

Mines,  Quarries,  and  Minerals  in  Scotland.  By  D.  Ross 
Stewart,  LL.B.,  Advocate.       Royal  8vo.     30s.  nett.     1894. 

Lorimer's    Finance    Act,   1894.      The   New    Death    Duties 

imposed  by  the  Finance  Act,  1894,  with  Text,  Introduction,  and 
Notes,  by  J.  Campbell  Lorimer,  Advocate.  Demy  8vo.  5s.  7iett. 
1894.  Supplement  to  Do.  Being  the  Act  of  1896,  with  Annota- 
tions.    2s.  6(1.  nett.     1896. 

Doak's  Court  Procedure.  A  Manual  of  Court  Procedure,  Civil 
andCriniinul.    By  R.  A.  Doak,  M.A.,  B.L.    DemySvo.    5s.  nett.    1899. 

Law  Examination   Questions.     A  Handbook  for  the  use  of 

Students  jiri'paring  for  the  Examination  in  Law  under  the  Law- 
Agents  (Scotland)' Act,  1873.  Compiled  by  a  Law-Agent.  Demy 
8vo.     5s.  nett. 


Law  Books  published  by  William  Green  &  Sons. 
Wallace  and  M'Neil's  Banking  Law.    Banking  Law,  with 

Forms.  By  Williaji  Wallace,  M.A.,  Advocate,  and  Allan 
M'Neil,  Solicitor  and  N.P.,  Bank  of  Scotland,  Edinburgh,  and 
Examiner  in  Law  for  the  Institute  of  Bankers  in  Scotland  (1894). 
Second  Edition.     Royal  8vo.     15s.  nett.     1899. 

Grierson's  Index  of  Cases  Judicially  Noted.    An  Index  of 

rases  Cunnneuted  upon  in  Judgments  in  the  Court  of  Session,  and 
in  Scottish  Appeals  to  the  House  of  Lords,  from  November  1862 
to  August  1893.  By  P.  J.  Hamilton  Grierson,  B.A.,  Advocate. 
Bound  in  half  leather.     Royal  8vo.     25s.  nett.     1894. 

Handy-Book   of  Reference  to    Decisions  in  the  Court  of 

Session,  Court  of  Justiciary,  and- House  of  Lords,  from  July  1885 
to  August  1893.     Crown  8vo.     6s.  nett.     1894. 

Millar  on  Prescription.  A  Handbook  of  Prescription  according 
to  the  Law  of  Scotland.  By  J.  H.  Millar,  Advocate.  Demy  8vo. 
]2s. 

Accounting  in  Theory  and  Practice.    A  Text-Book.    By  Geo. 

Lisle,  C.A.,  F.F.A.     Demy  8vo.     15s.  nett.     1899. 

Walton  on  Husband  and  Wife.  A  Handbook  of  Husband  and 
A\'ife  according  to  the  Law  of  Scotland.  By  F.  P.  Walton,  B.A., 
LL.B.,  Advocate.     Demy  8vo.     20s.  nett. 

Stevenson's   Presumption   of  Life.    The  Law  of  Scotland  in 

Relation  to  the  Presumption  of  Life  of  Absent  Persons.  By  J.  H. 
Stevenson,  M.A.,  Advocate.     Crown  8vo.     6s. 

Blair's  Election  Manual.  A  Manual  for  Parliamentary,  County 
Council,  and  Municipal  Elections,  and  Election  Petitions,  with  an 
Appendix  of  Practical  Forms  and  Index,  By  P.  J.  Blair,  M.A., 
LL.B.,  Advocate.     8vo.     15s.  nett. 

Pithie's  Inland  Revenue  Cases.  Summary  Proceedings,  together 
with  a  Staleiiicnt  of  Procedure  in  Appeals  in  Inland  Revenue  Cases 
in  Scotland.     By  M.  Pithie.     Demy  8vo.     7s.  6d.  7iett.     1899. 

Mackay'S  Manual  of  Practice.  A  Manual  of  Practice  in  the 
Court  of  Session.  By  JE.  J.  G.  Mackay,  Advocate.  Royal  8vo. 
30s.  nett. 

Hardie's  Law  Agents'  Book-keeping.     A  Manual  of  Book- 

kfe])iiig  lor  Law  Agents,  with  Forms  lor  Trusts  Accounts.  By 
W.  Hardie,  C.A.,  Greenock.     4to.     5s.  nett. 

Irons  on  The  Burgh  Police  Act,  1892.  An  Annotated  Edi- 
tion of  The  Burgh  Police  (Scotland)  Act,  1892,  with  Notes  of 
Decisions,  &c.  By  J.  Campbell  Irons,  M.A.,  S.S.C.  Demy  8vo. 
22s.  nett. 

MenzieS  on  Trustees.  The  Law  of  Scotland  affecting  Trustees. 
By  A.  J.  P.  Menzies,  Advocate.    2  vols.    Demy  8vo.    30s.  nett.    1897. 
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Tlie  Articles  in  tliis  Volume  have  been 
Revised  by  tlieiv  respective  Authors  as  at 
March  15th,  1897. 


THE  AUTHOIIS  OF  THE  PlIINCirAL  ARTICLES  IX  THIS  VOLUME 

ARE  AS  FOLLOWS:— 


Election  Petition  (Parliamentary) ;  and 
Election    Petition   (Municipal,    etc.). — P.    J. 

Blair,  Advocate. 
Electric      Liijhtimj.  —  A.      A.      Grainger 

Stewart,  Advocate. 

Emancipatio ;  and 

E  niphyteudfi. — J.     M.     Iuvink,     Advocate; 

Lecturer     on     Roman    L;n\',    lUasgow 

University. 
Entbanjo.—'W.  Galbraith    Mii.i.ku,  Advo- 
cate ;  Lecturer  on   International   Law, 

Glasgow  University. 
Einpluijers'     Liabilitij     Act,     1880. — A.     T. 

Glegg,  Advocate. 
Enlistment. — E.  W.  Neish,  Advocate. 
Enmity. — A.  M.  Anderson,  Advocate. 
Entail. — R.  L.  Blackburn,  Advocate. 
Entailed    Estates    (Applications    to    Sheriff 

Court). — J.  C.  Dove  Wilson,  Advocate. 
Entry    with    Superiors.  —  J.    A.    Fleming, 

Advocate. 
Episcopal  Church  in  Scotland;  and 
Equity. — .Eneas  J.  G.  IMackav,  Advocate, 

Sheriff  of  Fife  and  Kinross. 
Eqwdising     Dividend.  —  W.     J.     Cullen, 

Advocate. 
Erasures. — James  Marshall,  S.S.C. 
Error. — J.  C.  S.  Sandeman,  Advocate. 
Escape  of  a  Prisoner ;  and 
Escheat. — A.  M.  Anderson,  Advocate. 
Estate   Duty   under    52    J'ict.   c.    7.— P.   J. 

Hamilton  Grierson,   Advocate;  Soli- 
citor of  Inland  Revenue. 
Estcde    Duty    under    Finance    Act,    1894. — 

J.  Campbell  Lorimer,  Advocate. 
E.'ftatcs  of   the   lUalm.  —  R.   T.   Younger, 

Advocate. 
Evidence.  —  P.     J.    Hamilton    Grierson, 

Advocate. 
Excamhion.—  J .  A.  S.  ^Iillau,  \V.S. 
Except io ;  and 
Exccptio   non    numeratcc    pecunia'.  —  J.    M. 

Irvine,  Advocate  ;  Lecturer  on  Roman 

Law,  Glasgow  University. 
Exception    (Sheriff    Court).  —  .).    C.    D.-vf. 

WiisdN,  Advocate. 


Exchequer,  Court  of.  — W.  M.  Gloag,  Advo- 
cate. 

Excise. — W.  Lyon  Mackenzie,  Advocate. 

Excommunication ;  and 

Exculpation,  Letters  of. — A.  M.  Anderson, 
Advocate. 

Execution  hy  Messenger  or  other  Officer. — 
W.  .J.  Lewis,  S.S.C. 

Execxdor ;  and 

Execidor-C  reditor.  —  C.  R.  A.  Howden, 
Advocate. 

Ej-hihition,  Action  of. — J.  J.  Cook,  Advocate  ; 
Lecturer  on  Judicial  Procedure,  Edin- 
burgh University. 

Exoneration,  and  Discharge.  —  A.  J.  P. 
Menzies,  Advocate. 

Expenses. — R.  E.  Monteith  Smith,  Advo- 
cate. Revised  by  The  Auditor  of 
the  Court  of  Session. 

Explosive  Substances. — R.  Scott  Brown, 
Advocate. 

Extent,  Old  and  Neiv ;  and 

Extent,  Writ  of. — L.  T.  Napier,  Advocate. 

Extortion.— J.  C.  S.  Sandeman,  Advocate. 

Extract  (Decree) ;  and 

Extractor.  —  A.    A.    Grainger    Stewart, 

Advocate. 
Extractor    of    Court    of    Teinds.  —  Nenion 

Elliot,    S.S.C,    Clerk     of    Court    of 

Teinds. 
Extradition.  —  W.      Galbraith      Miller, 

Advocate  ;  Lecturer    on    International 

Law,  Glasgow  University. 


Factor;  and 

Factory  and  Commission. — C.  Dick  Peddie, 

Advocate. 
Factors  Acts. — "\V.  M.  Gloag,  Advocate. 
Factory  and  Workshop  Acts. — F.  A.  Umpher- 

ston,  Advocate. 
Fairs    and    Markets.  —  A.    A.    Grainger 

Stewart,  Advocate. 

Fcdcidia  portio. —  J.  M.  Irvine,  Advocate; 
Lecturer  on  Roman  Law,  Cila.«gow 
L'niver.*itv. 


VI 


LIST  OF  AUTHOES 


False  Claims  in  Bankruptcy ;  and 

Falsifying  of  Books. — W.  J.  Cullkx,  AtlA'o- 
cate. 

Falsehood,  Fraud,  and  Wilful  Imposition. — 

A.  M.  Anderson,  Advocate. 
Fatal  Accidents  Inquiries. — II.   II.  Brown, 

Procurator-Fiscal  of  Elginshire. 
Feal  and  Divot. — W.  Hunter,  Advocate 
Fee-Fund.  —  A.    A.    Grainger    Stewart, 

Advocate. 
Felloic-IForkman  and  Fellow-Serra)it.—A.  T. 

Glegg,  Advocate. 
Fences. — J.  H.  Tait,  Advocate. 
FericE. — J.  M.   Irvine,  Advocate  ;  Lecturer 

on  Roman  Law,  (Jla^Erow  Univorsitv. 
Ferry;  and 
Fertilisers  and Feedimj  Stuffs  Act. — Ai.astair 

Davidson,  Advocate. 


Feu- Charter ;  and 

Feudal  System. — John  Craigie,  Advocate. 

Fiais  Prices. — A.  J.  N.  Liddai.l,  Advocate. 

Fictio  juris ; 

Fidiecommissum ; 

Fidejussio ;  and 

Finium  regundorum  actio. — J.  M.  Irvine, 
Advocate ;  Lecturer  on  Eoman  Law, 
Glasgow  TJniversity. 

Final  Judgment. — R.  E.  Monteith  Smith, 
Advocate. 

Firearms,  Reckless  Use  of .— J  auks  Ferguson, 
Advocate. 


!  Fire  Insurance. — 
I  cate. 

,  Fire-Raising. — H 


Fiscal  of  Elginshire. 


William   Harvey,  Advo- 
H.    Brown,   Procurator- 


AX  ALPJIABETICAL  TABLE  OF  ABIHIEMATIONS  OE  BEFEB- 
ENCES  TO  SCOTTISH  AM)  EXGIJSII  KEBOBTS,  ETC,  USED 
IN  THIS  WOBK  AN  J)  IN  LAW  BEBOBTS  AND  TEXT-BOOKS 
GENEBALLY. 


N.B. — The  Scottish  Text-Books  atid  Reports  arc  in  italics.     For  Tabic  showing  dates  atvd  number 

of  volumes,  seepaije  xxi. 


Abr.  Ca.  £(].    . 

Act. 

Act  Ann.   . 

Act.  Reg. 

A.  &E.     . 

A.  &  E.  (N.S.)  . 

Adam  (A. S.)     . 

Adam 

Add. 

Al.  . 

A  liso7i 

Amb. 

Anier.  Rep. 

And. 

Andr. 

Anst. 

App.  Cas. 

Arkley 

Arn. 

A.S.  orAdqfSed. 

Asp.  M.  C.       . 

Ass.  Tax. 

Ast.  Ent. 

Atk. 

Ayl.  Pan. 

Ayl.  Par. 


B.  &  A.  or  Barn.  &  Aid. 
B.  &  Ad.  or  Barn.  &  Adol. 

B.  &B 

B.  &  C.  or  Barn.  &.  Cres.s. 

B.  C.  C. 

B.  C.  R. 

Bac.  Abr. 

Jktif.  Pract. 

Bankt.     . 

Barn.  &  Arn. 

Bar.  &  Aust. 

Barn.  C. 

Burn.  K.  B. 

B.  &  P. 

B.  &  S. 

Beav. 

Beyg,  Code 


.  Abrid<,Mnent  of  Cases  in  Equity 

.  Acton's  Reports 

.  Act.-i  of  the  (Jeneral  Assemhlij  of  the  Church  of  Scotland 

.  Acta  Regia 

.  Adolphus  and  Ellis'  Reports 

.  Adolphus  and  Ellis  (New  Series) 

.  Adam'a  Art.'^  of  Sederunt  ami  Acts  of  Adjournal,  1886 

.  Ada'iii's  Justiciarij  Reports,  1895 

.  Addains'  Ecclesiastical  Rejjorts 

.  Aleyn's  Reports 

.  Alison's  Criminal  Lair  of  Scotland 

.  Ambler's  Reports 

.  American  State  Reports 

.  Anderson's  Reports 

.  Andrew-s'  Reports 

.  Anstruther's  Reports 

.  Law  Reports  (New  Series),  Appeal  Cases 

.  A  rill  if s  Justiciary  Eepoiis 

.  Arnold's  Reports 

.  Act  of  Sederunt 

.  Aspinall's  Maritime  Cases 

.  Assessed  Taxes  (Decisions  of  Judges) 

.  Aston's  Entries 

.  Atkyn's  Reports 

.  Aylitl'e's  Pandects 

.  AyliflVs  Parergon  Juris 

Barnewall  and  Alderson's  Reports 
I'arnewall  and  Adolphus'  Reports 
Broderip  and  Bingham's  Reports 
Bai'newall  and  Cresswell's  Reports 
Bail  Court  Cases,  Lowndes  and  Maxwell 
Bail  Court  Reports,  Saunders  and  Cole 
Bacon's  Abridgement 
Balfo iir's  I */v( cf  ;'(7i.s 

lkinkto)i's  Institute  of  the  Law  of  Scotland 
Barnm  and  Arnold's  Election  Cases 
Barron  and  Austin's  Election  Cases 
Barnardiston's  Reports,  Chancery 
Barnardistou's  Reports,  K.  B. 
]iosan(]uet  and  Puller's  Reports 
Best  and  Smith's  Reports 
Beavan's  Reports 
Convcyancinrj  Code,  by  J.  If.  Berjy 


VIU 


TABLE  OF  ABBREVIATIONS 


Be(]g,  Lav:  Agents 

Bel. 

Bell,  Arbiti-ation 

Bell,  App. 
Bell,  C.  C.       . 
Bell,  Com. 


Bell,  Convey.    . 
Bell,  Laio  Diet 
Bell,  Sale 
Bell's  Azotes 

Bell's  Oct.  Ca. 
Bell's  Prin. 

Bell's  Sup. 

Benl.or  Bendl. 

Ben.  &  D. 

Bing. 

Bin-.  N.  C. 

Bitt.  P.  C. 

Bl.  H.      . 

Bl.  W.     . 

Bla.  Com. 

Bli. 

Bli.  X.  S. 

Books,  Sed. 

Bos.  &  Pul. 

Bo.«.  &  P.  N.  R. 

B.  N.  C. 

Br.  N.  C. 

Brae. 

Bridg. 

Bridg.  0. 

Bro.  Ab.  . 

Bro.  Ch.  . 

Bro.  Ent. 

Bro.  &  M.  X. 

Bro.  P.  C. 

Jlro.  S>i,jjj). 

Bro.  Syn.  . 

Brod.  &  B. 

Broun 

Brown  1.    . 

Brown,  and  Lush. 

Bruce 

Buck 

Bul-st. 

Bunb. 

Burnett 

Burr. 

Burr.  S. 

Bynk. 


C. 


C.  or  Codex 


C.  A. 
C.  B. 

C.  B.,  X.  S. 

c  c. 

c!  C'.  Ct.  Cas. 


/.  H.  Begg  on  Law  Agents  in  Scotla^ul,  2nd  ed. 

Bellewe's  Reports 

Bell,  John  Montgomerie,  on  the  Laio  of  Arhitration  in  Scotland, 

2nd  ed. 
Bell's  HouAc  of  Lords  Cases 
Bell's  Crown  Cases 
Bell's  (G.  J.)  Commentaries  07i  the  Law  of  Scotland,  5th  ed.,  1858. 

Ordinary  refei-ences  are  made  to  the  pages  of  this  edition,  which 

are  also  given  in  the  7t]>  edition  of  same  ivork  by  APLaren,  2 

vols.,  1870. 
A.  Montgomerie  Beir>i  Lectures  on  Conveyancing,  3rd  ed. 
Bell's  {Jl'illunn)  Dictionary  of  the  Law  of  Scotland,  by  IVatson 
BeU's{Ueorge  Joseph)  Inquiries  into  the  Contract  of  the  Sale  of  Goods 
Supjilcinental   Notes   to   Hume's    Criminal   Law   (ed.    1844),  by 

Benjamin  Robert  Bell 
Hubert  Bell's  8vo  Cases 
Bell's  {George  Joseph)  Principles  of  the  Ijaw  of  Scotland,  9th  ed., 

by  Guthrie,    1889 
Belt's  Suppt.  to  Vesey  Sen. 
Benloe  or  Bendloe's  Reports 
Benloe  and  Dalisoii's  Reports 
Bingham's  Reports 
Bingham's  Xew  Cases 
Bittleston's  Practice  Cases 
Blackstone's  (Henry)  Reports) 
Blackstone's  (William)  Reports 
Blackstone's  Commentaries 
Bligh's  Rejjorts 
Bligh's  Reports  (Xew  Series) 
Books  of  Sederunt,  see  Acts  of  Sederunt 
Bosanquet  and  Puller's  Reports 
Bosanquet  and  Puller's  Xew  Reports 
Brook's  Xew  Cases 
Brooke's  Xew  Cases 
Bracton  de  Legibus 
Bridgman's  (Sir  John)  Reports 
Bridgman's  (Orlando)  Reports 
Brooke's  Abridgment 
Brown's  Chancery  Reports 
Browne's  Entiies 

Browne  and  Macnamara's  Railway  Cases 
Brown's  Cases  in  Parliament 
Broini's  Suppl.  Morri-'^on's  Diet.  Court  of  Session 
Broivn's  Synopsis  of  iJecisions,  Court  of  Session 
Broderip  and  Bingham's  Reports 
Broun' a  Justiciary  Juports 
Brownlow  and  Gouldesborough's  Reports 
Browning  and  Lushington's  Reports 
Bruce  s  Pcjmrts,  Court  tf  Session 
Buck's  Cases  in  Bankruptcy 
Bulstrode's  Reports 
Bunljury's  Reports 
Burnett's  Criminal  Lav) 
Buirow's  Reports 
Burrow's  Settlement  Cases 
Bynkershoek 

Divi  Justiniani  Codicis  libri  duodecini  ;  in  Corpus  Juris 
Civilis.  [The  Iragment  precedes,  the  book  and  title  (within 
biackets)  succeed,  the  initial.] 

Court  of  Appeal 

Common  Bench  Reports,  or  Manning,  Granger,  and  Scott's 
Reports 

Common  Bench  Reports  (Xew  Series) 

Cases  in  Chancery  or  Crown  Cases 

Central  Criminal  Ctmrt  Cases 
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C.  C.  R.    . 
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C.  &  J.  or  Croinp.  &  J. 
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C.  &  K.  or  Car.  &  Kir. 
Car.  &  M. 
C.  H.  &  A. 
C.  &  P.  or  Car.  &  P 
Carp.  P.  C. 
Cait. 
Carth. 

Cas.  Pra.  C.  P. 
Cap.  t.  Tall). 
Ch.  Ca.    . 
Ch.  D.      . 
CI.  &  Fin. 
Clay 

C'li'rk  (b  Scrope 
Cliff.  &  Rick. 
Cliff.  &  Steph. 
Cod.  or  Cotl.  Jiir.  Civ 
Cockb.  Si  Rowe 
Co.  . 

Co.  Lit.    . 
Co.  M.  C. 
Co.  on  Courts 
Co.  P.  C. 
Coke 

Coll.  C.  R. 
Coll.  Jiirid. 
Colt. 
Com. 
Comb. 

Con  lull,  Tithes 
Com.  Law  Rep. 
Conncll,  Farisht 
Com.  P.  D. 
Coop.  Li.  . 
Coop.  temp.  Cott. 
Co.  Reji.  . 
Corb.  &  1). 
Coup. 
Cowp. 
Cox,  Cr.  Ca. 
Crai- 

Cr.  &  Ph. 
Cr.  &  St.  . 
Ciinn 
Curt. 

J).    . 


Crown  Capes  Reserved 

Cunsuetudine.s  Feudorum  (printed  at  the  end  of  the  Corpus 

Juris  Civili.«) 
Common  Law  Reports 
Cromjitoii  and  .lervi-s   Reports 
Crumj)l(ju  and  Meeson's  Reports 
Cronipton,  Meeson,  and  Roscoe's  Reports 

Common  Pleas 

Cases  temp.  Northington 

Cases  temp.  Finch 

Cases  temp.  C.  J.  Holt 

Cases  te)))p.  Haidwicke 

Cases  tenqj.  Kiii;^,  ("liancery 

Cababe  and  Ellis'  Reports 

Caldecott's  Settlement  Cases 

Calthorjje's  Reports 

('anii)b(.'irs  Reports 

Carriiigton  and  Kirwan  Reports 

Carrington  and  ^L'^rshman 

Carrow,  Ilamertoii,  and  Allen,  Session  Cases 

Carrington  and  Pa^'iie  Rejjorts 

Carpmael's  Patent  Cases 

Carter's  Reports 

Carthew's  Reports 

Cases  of  Practice  Common  Pleas 

Cases  temp.  Talbot 

Cases  in  Chancery 

Law  Reports  (New  Series),  Chancery  Division 

Clark  and  Finnelly's  Reports 

Clayton's  Reports 

Hi.storii  of  flu:  Kxrlu'qner 

Clifford  and  Rickanl's  Reports 

Clifford  and  Stephen's  Rejiorts 

Codex  (.Juris  Civilis).  .Justinian  Codex 

Cockbuin  and  Rowe's  Reports 

Coke's  Reports 

Coke  on  Littleton  (1  Inst.) 

Coke's  Magna  Charta  (i  Inst.) 

Coke's  fourth  Institute 

Coke's  Pleas  of  the  Crown  (3  Inst.) 

Coke's  Institutes  of  the  Law  of  England,  1817 

Collyer's  Chancery  Reports 

Collectanea  Juridica 

Coltman's  Registration  Cases 

Comyn's  Repoits 

Coiuberbach's  Reports 

Connell  on  the  L<(ir  of  Scotland  respecting  Tithes 

Common  Law  Rejiorts 

Connell's  Treati.<e  on  the  Laic  of  Pari'<hcs 

Law  Reports  (New  Series),  Common  Pleas  Division 

Cooper,  G.,  Chancery  Reports 

Cooper,  C.  P.,  temp.  Cottenham 

Coke's  RejMJrts 

Corbett  and  Daniell's  Cases 

Couper's  JuMiciary  Beports 

Cowper's  Rejwrts 

Cox's  Criminal  Cases 

Craig,  Jus  Feud  ale 

Craig  and  Piiillip.-'  Rejiorts 

Craigie  and  Stewart's  Reports 

Cunningham's  Reports 

Cuiteis'  Ecclesiastical  Reports 

Dnnlop's  Series  of  the  Court  of  Session  Reports  {the  Second  St  ne.'<), 
■H  vols.,  1838-62 
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Duff         . 
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Duncan  Pur.  Ecc.  Law 

Durn.  &  E. 

Dnrie 

Dy..        . 
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Eag.  &  Y. 

East 
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Eden. 

I'Jdfj. 

Edw. 

El.  B.  &  S. 
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.  Dyer's  Reports 
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.  East's  Reports 

.  East's  Pleas  of  the  Crown 

.  Eden's  Reports 

.  Edyar's  Reports 

.  Edward's  Reports 

.  Ellis,  Best,  and  Smith's  Reports 

.  Ellis  and  Blackburn's  Reports 

.  Ellis,  Blackburn,  and  Ellis'  Reports 

.  Ellis  and  Ellis'  Reports 

.  Lord  Elchies'  Court  of  Session  Decisions  (and  in  vol.  24  Morison's 

Dictionary) 

.  Equity  Cases  Abridged 
.  Ecjuity  Reports 
.  Erskine's  Institute  of  the  Law  of  Scotland,  by  J.  B.  Nicolson 
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Ff.  . 

Fill.,  II.   . 
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Fislier's  Dig. 

Fitz-G.     . 

For. 

Forbes 
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F(M't.de  Laud 

Fortes. 

Fust. 

Fount. 

Fox  . 

Frasa;  JI.  tD  JF. 

Frascr,  ^f.  .0  S. 

Fraser,  P.  d-  C. 


Freeni.  Chy. 
Freem.  K.  B. 

«.  &  D.    . 
a.  &  J.     . 
Gaii. 
Gif. 

Gill.. 


<;ill..,  C 
Gilb.,  R.  . 

(iilmonr    . 
Glanv. 

<;odb.       . 

(rOUdll 

<  Joulilsb. 
(.low 

Gro.  de  J. 
Guill.       , 


r. 


v.. 


II.  . 

u.kc.  . 
II.  &N.  . 

II.  L.  Hop. 
Ji.  1'.  C.   . 
H.  &  T\v. 
Ha\'.  Ailiii. 
Uiv.;.  Con. 
Hag.  Ec. 

Ifailr.^         . 

Hale  C.  L. 

Hitrcarse  . 

Hard. 

Hare 

Har.  .1-  Rutli. 

Har.  &  W. 

Hawk.  P.  C. 


Espinasse's  Reports 

Welsby,  Hnrlstone,  and  Gordon's  Reports 

Law  Reports  (New  Series)  J-lxcbenuer  Division 

Fonblanque's  Reports 

Fucnltii  Collection  of  Court  of  Session  Cases,  38  vols.,  1752-1841 

Foster  ami  Finlason's  Repoits 

Fdlconcr's  Jujmrt.t,  Court  of  Srssion 

Falconei'  and  Fit/.lierbert's  Election  Cases 

Fenjiison's  Canxistonj  J'<'/)orts 

l*andect;i-  (Juris  Civilis) 

I'inch's  (Sir  II.)  Re])ort9 

Finch's  (T.)  Reports 

l''islier's  Analytical  Digest 

Fit/,  (iilibon's  Reports 

Forrest's  Reports 

Fortes'  Decisions 

'  'hancery  Cases,  fmij).  Talbot 

Fortes(jue  de  laudibus  Angli;e  Legum 

Fortescue's  Reports 

Foster's  Reports,  Crown  Law 

FountainJo til's  ])i'xisionx,  Court  of  Session 

Fox's  Registration  Cases 

Fra.^er  on  Husband  and  Wife  according  to  the  Law  of  Scotland, 

2nd  ed. 
Fraser  on  Master  and  Servant  according  to  the  Laio  of  Scotland, 

3rd  ed. 
Fraser  on  the  Laxo  relative  to  Parent  and  Child,  Guardian  and 

Ward,  2nd  ed. 
Freeman's  Cliancery  Reports 
Freeman's  K.  B.  Reports 

Gale  and  Davison's  Reports 

Glyn  and  Jameson's  Reports 

Gaii  Inslitutionum  Commentarii  IV. 

GifFard's  Reports 

Gill)erl's  Cases 

(lilberl's  Common  Pleas 

Gilbert's  Reports,  Chancery 

Gilmour's  Prports 

Glanville  de  Legibns 

(rlec/g  on  the  Law  of  Reparation 

Godljoldt's  Reports 

Coudii  on  I>ankrn})tc!i,  2nd  td. 

( Jouldesborougli's  Reports 

Gow's  Nisi  Prills  Cases 

(irotins  de  Jure  Belli 

Gwillim's  Tithe  Cases 

Hare's  Reports 

Hurlstone  and  Coltman's  Reports 

Hurlstone  and  Noiinan's  Reports 

Clark's  II.  of  Lords'  Reports 

Hale's  Pleas  of  the  Crown 

Hall  and  Twells'  Reports 

Haggard's  Admiralty  Ri'])orts 

Haggard's  Consistoiial  Reports 

Haggaid's  Ecclesiastical  Reports 

ffailis  (Sir  David  Dalrymple)  Court  of  Session  Decisions 

Hale's  Common  Law 

Ifarcarsc's  Decisions 

I  lard  re's  Reports 

Hare's  Re])orts 

llariison  and  Riitliei  ford's  Reports 

llarrist)n  and  Wollaston's  Rt-ports 

Hawkins'  Pleas  of  the  Crown 
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Hob. 
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Holt. 

Holt  N.  P. 
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Hop.  &  Colt.     . 
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Hope,  Min.  Pracf. 

Horn  &  H.        . 

Hov.  Suppl. 

How.  St.  Tr.     . 
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Jur. . 

Jur.  N.  S. 

Jurid.  Rev. 

Just.  Inst. 

K.  C.  R.  . 

K.  &G.    . 

Karnes,  Eluc.     . 

Karnes,  H.  L.  T.  or  H.  L 

Tracts 
Kaiiieh'  Equity 
Karnes 

Ka/raeh'  Rem.  1). 
Karnes'  S.  D. 
Kay 

Kay  &  J.  . 
Keb. 
Keen 
Keil. 
Kel. 

Kel.  W.    . 
KentConini. 
Keny. 
Kilk. 
Kn. . 
Kn.  &  O. 

L.  R.  A.  &  E. 
L.  R.  Ch. 
L.  R.  C.  P. 
L.  R.  E(|.  . 


Heineccius 

Heniniinj,'  and  Miller's  Reports 

Hetley's  Reports 

Hobart's  Reports 

Hodge's  Reports 

Holt's  (Sir  John)  Reports 

Holt's  Nisi  Piius  Rejjorts 

Clerk-  Home's  Rej^orts 

Hopwood  and  Coltnian's  Reports 

Hopwooil  andPhilbrick's  Reports 

Hopes  Minor  Practirks,  Spottiswood's  ed. 

Horn  and  Hurlstone's  Reports 
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Jones'  (Sir  T.)  Reports 

Jones',  Sir  William,  Reports 

Journal  of  Jurisprudence 
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Ley's  Rejiorts 

Lilly's  Reports  or  Entries 

Littleton'.-^  Re])orts 

Lloyd  and  \\'el.sV)y,  C.  C. 

Lofft's  Reports 

Year  Book,  \>X.  10,  K.  B. 

Luders  Election  Cases 

Lu.<hington's  Ailiuiralty  Rejiorts 

Lutwyche's  Reports 

Lutwyclie's  Registration  Cases 

Maephei-son's  Series  of  the  Court  of  Session  Reports  {Third  Series), 

11  vols.,  1862-73 
Montagu,  Deacon,  and  De  Gex's  Reports 
Mar]ihcrs())i\-  litports,  House  of  Lords  part 
Maule  and  Selwyn's  Reports 
^[eeson  and  Welsby's  Reports 
M'Clelan.l's  Reports 
-M'Cleland  and  Young's  Reports 
MacFarlanes  Reports,  Jnrg  Court 
Macnaghten  and  Gordon's  Reports 
Macdonald's  Criminal  Laic  if  Scotland,  3rd  ed. 
Sheriff  Machufs  Practice  of  the  Court  of  Session,  2  vols.,  1879 
Sheriff  Mackag's  Manual  of  Practice  of  the  Court  of  Session,  1 

roL,  1893 
Maclean  and  Robinson's  Appeals 
Collection  of  Public  General  Statutes  and  Acts  of  Sederunt  down 

to  1861 
M' Lai-en,  Lord,  on  Wills  and  Succession,  2  vols. 
Macquei  )i\'i  Appeal  Cases 
Macrory's  Patent  Cases 
Madox's  Exchequer  and  Formulare 
Maddock's  Reports 
Maddock  and  (iehlart's  Reports 
Manning  and  Granger's  Reports 
Manning  and  Ryland's  Reports 
Manson's  Reports 
March's  Rei)orts 
Maritime  Cases 
Marriott's  Reports 
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Meg. 
Men::u-s 
Mer. 

Mod.  R.i. 
Mo.  . 
Mont. 

Mont.  Ot  Avr. 
Mont.  &  Chit. 
Mont.  D.  &  De  Ci. 
Mont.  &  M'A. 
Moo.  &  M. 
Moo.  P.  C.  C. 
Moo.  Ind.  A  p. 
Moo.  &  R. 
Moo.  J.  B. 
Moo.  &  P. 
Moo.  &  S. 
Mood. 

Moore,  C.  P. 
Moore,  Q.  B. 
More's  Nota 

Morr.  B.  C. 
Mor. 
Uo?. 

Murp.  &  H. 
Mn  rrii  ij    . 
Mv.  &C.. 
My].  &  K. 

K  Benl.  . 

Nels. 

N.  L. 

N.  R. 

N.  R. 

N.  &M.   . 

Nev.  &  Mac. 

N.  &  P.     . 

Kew  Rep. 

Kic.  Ha.  C. 

Nortli 

Nov. 

Noy . 

0.  Benl.    . 
0\M.  &  H. 
Orl.  Bridgnian 
Ow.      .     . 

P.  D. 

P.  &  D.     . 

P.  &K.    . 

P.  L.  M.  . 

P.  Wm.«.   . 

Pal.  . 

Par. . 

Pat. 

Pea. 

Peak.  Ad.  Cas. 


Peak.  X. 
Peck. 
Per.  &  K. 
Ph.  . 
Phillim. 
Pig.  &  R. 


P.  C. 


Marshall's  Reports 

Megone's  Companies'  Cases 

Menzies  on  Conveyancing 

Merivale's  Reports 

Modern  Reports 

]\Ioore's  Reports,  K.  B. 

Montagu's  Reports 

Montagu  and  Ayrton's  RejicTts 

Montagu  and  Chitty's  Reports 

Montagu,  Deacon,  and  De  Gex's  Reports 

Montagu  and  M'Arlhur's  Reports 

Moody  and  Malkin's  Reports 

Moore's  Privy  Council  Cases 

Moore's  Indian  Appeal  Cases 

Moody  and  Rolnnson's  Reports 

J.  B.  Moore's  Reports 

Moore  and  Payne's  Reports 

Moore  and  Scott's  Reports 

Moody's  Chancery  Cases 

Moore's  Common  Pleas  Reports 

Moore,  Sir  F.,  Reports 

More's  Notes  to  Edition   of  Stair's  Institutions  of  the  Law  of 

Scotland 
Morrell's  Bankruptcy  Reports 
MorisoiCs  Dictionanj  of  Decisions,  1540-1808 
Mosley's  Reports 
Murphy  and  Hurlstone's  Reports 
Mnrraifs  Ihyorts,  Jury  Court 
Mylue  and  Craig's  Reports 
Mylne  and  Keene's  Reports 

Xew  Benloe,  K.  B.  Reports 

Nelson's  Reports 

Lutwyche,  Reports  by  Nelt^on 

New  Reports,  by  Bosanquet  and  Puller 

Not  reported 

Neville  and  Manning's  Reports 

Neville  and  Macnamara,  Railway  Cases 

Neville  and  Perry's  Reports 

New  Reports 

Nicholl,  Hare,  and  Carrow,  Railway  Cases 

Northington's  Reports,  by  Eden 

Novels  (Justinian's)  in  Corpus  Juris  Civilis 

Noy's  Reports 

Old  Benloe's  Reports 
O'Malley  and  Hardca.stle's  Cases 
Orlando  Bridgman's  Reports 
Owen's  Reports 

Law  Reports  (New  Series)  Probate  Division 

Perry  and  Davison's  Reports 

Perry  and  Knapp's  Election  Cases 

Poor  Law  Magazine,  1857-96 

Peere  AVilliam.s'  Reports 

Palmer's  Reports 

Parker's  Reports 

Paton's  Afi^eal  Cases 

Peake's  Reports 

Peake's  Additional  Cases 

Peake's  Nisi  Prius  Cases 

Peckwell's  Election  Cases 

Perry  and  Knapp,  Election  Cases 

Phillip's  Reports 

Phillimore's  Reports 

Piggott  and  Rodwell's  Election  Cases 
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Plowd.      . 

Pol. . 

Popli.,  2  Popli. 

Potliier  Tr.  des  Obi 

Pow.  J{.  &  D.   . 

Price  or  Pr. 

Q.  15. 

Qiiinti  Quiuto . 

U.     . 

11.  H.  L.  . 
11.  J.  C.  . 
R.  R. 

Rail.  C.    . 
Ray II).,  Ld. 
Ray.,  Sir  T.      . 
lieij.  Miij. 
Rep.  C'h.  . 
Rep.  E(p  . 
Rep.  tfinp.  Finch 
Riilg.  t.  H. 
Ridg.,  L.  &  S.  . 
Hob.  Ap.  . 
Rolj.  A.    . 
Rob.  E.    . 
Ixolitrt.      . 
Rose 

Ros-s  L.  G.  L.  L'. 
Boiis,  L.  G.  M.  L. 
lios.^,  Led. 
Russ. 

Rus.s.  &  M. 
Russ.  &  R. 
Ry.  F.      . 
Ry.  .<c  M. 

iS.     . 


s.  c.  c.   . 

S.  &  G.     . 

S.  &  S. .    . 

Salk. 

Saiind. 

Sav. 

Sav. 

Sc'.Jur.    . 

S.  L.  li.    . 

S.  L.  Rei: 

S.  L.  T.    . 

Scott  or  Sco. 

Sco.  N.  R. 

Sess.  Ca.  . 

Seton 

Sh.  Apf.  . 

Sh.  Dig.    . 

S.  ii-  M'L. 

Shaw 

Shaw  Teind  Gu 

Shand 

Show.       . 

Showor'.s  Q.  B. 

Sid.  . 

Siiu. 


Plowdeu's  Reports 

Pol  lex  feu's  Reports 

Popliaiii's  Rej)ort3 

Polliier  Traile  de.s  Obligations 

Power,  Rodwell,  and  Dew'.s  Election  Ca.ses 

Price's  Reports 

Adoljilms  and  Ellis,  Queen's  Bench  Reports,  New  Series 
Year  Book,  o  Hen.  5 

li'ittie's  Sei-ies  of  the  Court  of  Session  Repm-ts  {Fourth   Series), 

1873-90 
Rdtie's  Reports,  House  of  Lords  part,  1873-00 
Rettie's  Reports,  Justiciary  Court  Cases,  1873-!JG 
Revi.sed  Reports 
Railway  Cases 
Lord  Raymond's  Reports 
Sir  Thos.  Raymond's  Reports 
Reijiani  Majestatnii 
Reports  in  Chancery 
Gilbert's  Reports  in  Equity 
Finch's  Reports,  Cliaiicery 
Ridgway  temp.  Hardwicke 
Ridgway,  Lapp,  and  Schoales'  Reports,  Ireland 
L'oliuisoJi's  House  of  Lords  Riqmrts 
Robinson's  Adiuiialty  Reports 
Robertson's  Ecclesl.  Re})orts 
Robertson's  Appeal  Cases 
Rose's  Rejjorts 

Ross  {Georije)  Leading  Cases  in  the  Law  of  Scotland  (Land  Rights) 
Ross'  Leading  Cases  in  Mercantile  Law 
Ross'  {Walter)  Lectures  on  the  Law  of  Scotland 
Russell's  Rejiorts,  Chancery 
Russell  and  .Mylne's  Reports 
Russell  and  Ryan's  Crown  Cases 
Rymer's  Feed  era 
Ryan  and  Moody,  Reports 

Shcnv's  Court  of  Session  Reports  {First  Series),  16  vols.  'There 
are  two  editions  of  the  first  5  vols.,  to  the  first  of  u-hich  the 
references  are  usually  {but  not  invariabhj)  made,  1822-38 

Select  Cliancery  Cases 

Stone  and  (Jraham's  Court  of  Referees 

Searle  and  Smith's  Rejiorts 

Salkeld's  R.ports 

Saundeis'  Reports 

Savile's  Reports 

Sayer's  Reports 

Scottish  Jurist 

Scotti-^h  La  w  Reporter 

Scottish  Law  Revieio  and  Sheriff  Court  Reports,  1885-96 

Scots  Law  Times  Reports,  1893-1896 

Scott's  Reports 

Scott's  New  Reports 

Sessions  Cases,  and  see  C.  H.  and  A. 

Sefou's  Practice  of  Heraldry 

Shaw's  Appeal  Cases 

Shaw's  Digest  of  Decisions 

Shaw  and  Maclean's  Appeal  Ca-vs 

Sliaw's  Justiciary  Reports,  1819-31 

Shaw's  Teind  Cases,  1  vol.,  1821-31 

Shand's  Practice  of  the  Court  of  Session 

Shower's  Reports 

Shower's  Q.  B.  Cases 

Sidertin's  Rejiorts 

Simon's  Reports 
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Sim.  &  St. 

Skene 

Skin. 

Sm.  .^  U. . 

Sin.  L.  C. 

Smith 

Sol.  J.      . 

Spoiti)>w.  Pnict. 

Spottisicoodf 

Stair 

Stair  Rept.<. 

Stark 

Staunf.     . 

Stepli.  Com. 

Stm. 

Stuart,  M.,  d-  P 

St.  Tri.     . 

Stv. 

Swii.  Ad. 

S\v.  &  Tr. 

Swans. 

Swin. 

Stjme 

T.  &  M.    . 
T.  L.  R.    . 
T.  R. 
Taml. 
Taiin. 
Thouis.  Ads. 

Tliorn 
Toth. 
Tudor  Ca.  M.  h 
Turn  &  R. 
Tvrw.       . 
Tyr.  &  Gr. 

Ulp.         . 
Ult. 


.Simon  ;ukI  Stuart's  Reports 

Skeiie  de  verborum  Sujnificatione 

Skinner's  Reports 

Smak'  and  (iitlard's  Reports 

.Smitli's  Loading  Cases 

Smiths  Rejjorts 

Solicitors'  Journal 

Sir  Bohert  Spotti-oroiKPs  Pradirks  of  the  Law  of  Scotland 

Spott ixwoode'^  luportx 

Stair^s  Inditutions  of  tin-  Latr  of  Scotland,  Move's  editio7i 

Sta  ir\t  lit'jiorts 

Staikie's  Reports 

Staunforde's  Pleas  of  tlie  Crown 

Ste])hen's  Commentaries 

Strange's  Re])orts 

StiKirt,  Milne,  and  reddle's  Keporta 

State  Trials 

Style's  Reports 

Swal)ey's  Admiralty  Reports 

Swabey  and  Tristram's  Repoits 

Swauston's  Reports 

Swinton's  Jasticiarij  Court  Reports,  2  vols.,  1835-41 

Slime's  Judiciary  Court  Rejiorfs,  1826-29 

Temjile  and  Mow's  Criminal  Appeal  Cases 

The  Times  Law  Reports 

Term  Reports  (I)nrnford  and  East) 

Tamlyn's  Reports 

Taunton's  Reports 

Colledion  Inf  Thomson  and  Lines  of  the  Scots  Ads  of  Parliament 

{with  Index,  13  vols.),  1124-1707 
Thornton's  Notes  of  Cases 
Tothill's  Reports 

Tudor's  Leading  Cases  on  Mercantile  Law 
Turner  and  Russell's  Re])orts 
Tyrwhitt's  Rej)orts 
Tyrwhitt  and  Granger's  Reports 

ITpiani  Fragmenta 

Li  ultimo,  the  last  fragments  in  the  Corpus  Juris  Civilis  and 
Consuetudines  Feudoruiu 


V.  &B.    . 

Vatt. 

Vaugli. 

Vent. 

Vem. 

Ves.  or  Ves.  sen. 

Vfcs.  jun.  . 

Vin.  Abr. 

Vin.  Supp. 

Voet 

W.  N.      . 
W.  R.       . 

W.ilbS.  . 

Walton's  H.  A-  ir 

Web.  P.  C. 

Wels.  H.  &  G. 

West 

White 

White  &  Tud. 

JFifjht  Elect. 

Willes      . 
Will.  Woll.  &  1>. 


Vesey  and  Beames'  Rej)orts 

Vattel's  Law  of  Nations 

Vaughan's  Re]>orts 

Ventris'  Reports 

Vernon's  Reports 

Vesey's,  sen.,  Reports 

Vesey's,  jun.,  Re])orts 

Vinei-'s  Aljiidgment 

Viner's  Supplement 

Voet's,  John,  Commentarii  ;id  Pandectas 

Weekly  Notes,  L.  R. 
Weekly  Reporter 

Wilson  and.  Shaw's  Reports,  House  of  Lords 
IValfon  on  the  Lnvi  of  Hushavd  and  W^ife 
Weljster's  Patent  Cases 

Welsby,  Ilurlstone,  and  Gordon,  vide  Exchequer  Reports 
West's  Reports 

White's  J iistieiary  (Jourl  Jleports 
White  and  Tudor's  Leading  Cases 

JFi()ht's  {Alexander)  Inquiry  into  the  Rise  and  Progress  of  Par- 
liament, chiefly  in  Scotland 
Willes'  Reports 
Will  more,   Wollaston,  and  Davii5on's  Reports 


Will.  Woll.  &  H. 

Wils.  Ch. 

Wils.  Ex.  Eq. 

Win. 

Wi-ht. 

Wils. 

jyHs.  and  IS. 

JVilsoii 

Win.  Rob. 

Wms.       . 


Y.  B. 
Y.  &  C. 
Y.  &  C. 
Y.  &  J. 
Yelv. 
You. 


C.  C. 
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.  Williiiore,  Wollaston,  and  Hodges'  Reports 

.  AV'ilson'.s  ('hanceiy  Reports 

.  AVilson's  Exchequer  Report*" 

.  Winch's  Reports 

.  Wi^rhtwicke's  Reports 

.  Wilson's  Reports 

.  IViUmi  and  Shaw's  Appeal  Cases 

.  Dove  JFilso7i  on  Sheriff  Court  Practice,  4th  ed. 

.  William  Robinson's  Admiralty  Reports 

.  Williams,  P.,  see  Peere  Williams 

.  Year  Books 

.  Younge  and  Collyer's  Reports 

.  Y()un,L,^e  and  Collyer's  Chancery  Cases 

.  Younge  and  Jervis'  Reports 

.  Yelverton's  Rejjorts 

.  Younge's  Reports 
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LISTS   OF 
SCOTTISH,  ENGLISH,  AND   IRISH   REPORTS 

WITH  DATES 


(A.)  A  Chronological  List  of  the  Reports  in  the  SCOTCH  Courts. 

House  of  Lords. 
Court  of  Session  Cases. 
Justiciary  Cases. 
Consistorial  Courts. 
Jury  Court. 
Teind  Court. 
Admiralty. 
Registration  Cases. 
Sheriff  Courts. 
Reports  in  all  the  Courts. 

(B.)  Digests. 

(C.)  Statutes. 

(D.)  Trials. 

(E.)  Legal  Journals. 
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SCOTCH  EEPOUTS 


(A.)  A  CHRONOLOGICAL  LIST  OF  EEPOETS  IN  THE 

SCOTCH  COUETS. 


HOUSE  OP  LORDS. 


Robertson,  roy.  8vo. 

Craigie,  Stewart,  and  Paton,  roy.  8vo. 

Shaw,  roy.  8vo. 

Wilson  and  Shaw,  roy.  Svo. 

Shaw  and  Maclean,  roy.  Svo.    . 

M'Lean  and  Robinson,  roy.  Svo. 

Robinson,  roy.  Svo.  . 

Bell,  roy.  Svo.  .... 

M'Queen,  roy.  Svo.  . 

Paterson  


COURT  OF  SESSION  CASES. 

Durie,  folio 
English  Judges,  folio 
Stair,  folio 

Gilmour  and  Falconer,  4to. 
Dirleton,  folio  . 
Fuuntainhall,  folio  . 
Harcarse,  folio 
Dairy mjile,  folio 
Forbes,  folio     . 
Bruce,  folio 

Kanies  (remarkable),  folio 
Edgar,  folio 
Elchies,  4to. 
Clerk  Home,  folio    . 
Kilkerran,  folio 
Falconer,  folio . 
Karnes  (select),  folio 
Hailes,  4to. 
Bell,  Svo. 
Bell,  folio 
Hume,  4to. 

Brown's  Supj.lement,  contain!] 
Faculty  of  Advocates,  folio 
Ditto,  folio 
Ditto,  roy.  Svo. 

Court  of  Session  Cases  (Shaw),  roy. 
Ditto  (Second  Series),  Dunlop,  roy. 
Ditto  (Third  Series),  ]VIaci>hcrson,  roy.  Svo. 
Ditto  (Fourth  Series),  Rettie,  roy.  Svo.    . 

Now  current. 

Kames'  and  Woodhouselie's  Dictionary,  folio 

Star  Seasion  Cases 

Deas  and  Anderson,  roy.  Svo.  . 

Stuart,  Milne,  and  Peddie,  Svo. 

Morison's  Dictionary  of  Decisions,  with  Synopsis  and  Indices,  4to 

Brown's  Supplement  to  Morison,  4to. 

Brown's  Synopsis,  4to. 

Tail's  Index,  4to 

Bell's  Dictionary,  roy.  Svo. 


ng  the  unpublished  Decisions,  4to 


Svo. 
Svo. 


No.  of  Vols 

Period. 

1 

1707—1727 

6 

1726—1821 

2 

1821—1824 

7 

1825—1835 

3 

1835— 183S 

1 

1839 

2 

1840—1841 

7 

1842—1850 

4 

1851—1865 

2 

1851—1873 

1 

1621—1642 

1 

1655—1661 

2 

1661—1681 

'.         1 

1651—1685 

1 

1665—1677 

2 

1678—1712 

'.         1 

1681—1691 

1 

1698— 171S 

1 

1705—1713 

1 

1714—1717 

2 

1716-1752 

1 

1724—1725 

2 

1733—1754 

1 

1735—1744 

1 

1736-1752 

1 

1744—1751 

1 

1752— 176S 

2 

1766—1791 

1 

1790—1792 

1 

1794—1795 

1 

1781—1822 

5 

1622—1794 

.   14 

1752-1  SOS 

7 

1808  1825 

.   16 

1825  1841 

.   16 

1821—1838 

.   24 

1838—1862 

.   11 

1862—1873 

.   23 

1873—1896 

5 

1540  1804 

1 

1824— 1S25 

5 

1829—1833 

2 

1851-1853 

3.   29 

1540  1816 

5 

1620— 1 768 

4 

1540—1827 

1 

1540— 1  SOS 

2 

180S— 1833 

SCOTCH  IlErOPtTS 
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JUSTICIARY  CASES. 


Shaw  (Patrick),  roy.  8vo. 
Syme,  roy.  Bvo. 
Swinton,  roy.  8vo.    . 
Brouu,  roy.  8vo. 
Arkley,  roy.  Bvo. 
Sli.ivv  (John),  roy.  8vo. 
Irvine,  roy.  8vo. 
Couper,  roy.  8vo. 
White,  roy.  8vo. 
Adam 


No.  of  Vols 

Perio.1. 

1 

1819—1831 

1 

182G— 1830 

2 

183.5  -1841 

2 

1842—1845 

1 

1846—1848 

1 

1848—18.52 

5 

18.52—1808 

6 

18G8— 1888 

3 

1888—1893 

— 

1893— 

Fergusson,  8vo. 


CONSISTORIAL  COURTS. 


1        1811—1817 


Murray,  8vo.    . 
j\I'Fariane,  roy.  8vo. 


JURY  COURT. 


5 
1 


1815-18.30 
1838—1839 


TEIND  COURT. 


Shaw,  8vo. 


1821—1831 


ADMIRALTY. 


Frazer's  Admiralty  Cases,  Bvo. 


1814 


REGISTRATION   CASES. 


Swinton,  Bvo. 


1835—1843 


SHERIFF  COURTS. 


Scots  Law  Times      ....... 

Scottish  Law  Journal  and  Sheriff  Court  Record 
Scottish  Law  Magazine  and  Sheriff  Court  Reporter 
Guthrie,  Select  Cases        ...... 

Scottish  Law  Review 


4 
3 
6 
2 
12 


1893—1897 
1758—1861 
1861—1867 
1861—1885 
1885—1896 


REPORTS  IN  ALL  THE  COURTS. 


Session  Cases   . 
Scottish  Jurist 
Scottish  Law  Reporter 
Scots  Law  Times 


74 

46 

33 

4 


1821-1896 
1829—1873 
1865-1896 
1893-1897 


(B.)  ])IGESTS. 


Shaw's      ...... 

Kinnear's  (House  of  Lords) 
Halkerston's  Compendium 
Sandeman's  Annual  Digest  of  all  Cases 


1 
1 


1800—1895 
1709—1864 
1 752- 1818 
1897— 
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SCOTCH  RErOETS 


(C.)  STATUTE  LAW. 

No.  of  Vols.        Period. 
Acts  of  the  Parliament  of  Scotland.     Edited  hy  F.  Tliomson  and 

C.  lunes.     Folio,  11  in  13 11         1124—1707 

The  Laws  and  Acts  of  Pailiament  made  by  King  James  i.  and  his 

Royal  Successors,  Kings  of  Scotland.     Edited  by  Sir  Thomas 

Murray.     18mo.  1682—1707 3         1424—1707 

Blackwood's  edition  of  the  Acts  of  Parliament  aflfecting  Scotland, 

from  11  &  12  Vict.     8vo —         1707—1896 


(D.)  TRIALS. 


Pitcairn's  Eemarkable  Scotch  Trials,  4to 
Arnot's  Celebrated  Scotch  Trials,  4to 
Maclaurin,  4to.         .... 

Buchanan,  8vo 

Green,  8vo 


to 4 

1488—1624 

1 

1536  1784 

1 

1670—1774 

1 

1810—1813 

3 

1820 

(B.)  LEGAL  JOURNALS. 


Journal  of  Jurisprudence 
Juridical  Review 
Scots  Law  Times 
Scottish  Law  Review 


35 

8 

4 

12 


1857—1892 
1887—1896 
1893—1897 
1885—1896 


(A.)  A  Chronological  List  of  the  Reports  in  the  ENCJLISU  Courts. 


House  of  Lords. 

Privy  Council. 

Chancery. 

Rolls  Court. 

Vice-Chancellors'  Courts. 

King's  Bench  and  Queen's  Bench. 

Bail  Court. 

Common  Pleas. 

Exchequer. 

Equity. 

Kisi  Prius. 

Ecclesiastical. 

Probate  and  Divorce. 

Admiralty. 

Bankruptcy. 

Railway  and  Canal  Cases. 

Mercantile  Cases. 

Election  Cases. 

Registration  Cases. 

Courts  of  Revision. 

^ilagistrates'  Cases. 

Crown  Cases. 

County  Courts. 

Patent  Cases. 

Settlement  Cases. 

Poor  Law  Cases. 

Tithe  Cases. 

Albert  Assurance  Arbitration. 

European  Assurance  Arbitration. 

Practice  Cases  under  the  Judicature  Acts. 

Locus  Standi. 

Parliamentary. 

Digests. 

Miscellaneous. 

(B.)  Reports  in  all  the  Courts. 

(0.)  Statutes  at  Large  and  Practical  Statutes. 

(D.)  Trials. 
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ENGLISH  EEPOETS 


(A.)  A  CHEOXOLOGICAL  LIST  OF  EEPOETS  IN  THE 

ENGLISH  COUETS. 


*  * 


The  date  immediately  folloimig  the  title  refers  to  the  latest  or  best  edition,  and,  V'here  no 
date  is  given,  it  nmst  be  v,nderstood  that  there  is  only  one  edition. 


HOUSE  OF  LORDS. 


Shower  (reprinted  in  1876),  folio,  1740  . 

Colles,  8vo.  1789 

BroAni,  by  Tomlins,  roy.  8vo.  1803 

Dow,  roy.  8vo.  ...... 

Bligh,  rov.  Svo 

aud  Vol.  IV.  Part  I. 

Bligli.     New  Series,  rov.  Svo. 

and  Vol.  XI.  Parts  1,  2,  and  3. 
Dow  and  Clark,  roy.  Svo.  .         .         .         . 

Clark  and  Finnelly,  roy.  Svo.  .         .         .         . 
Maclean  and  Robinson,  roy.  8vo. 

"W^est,  roy.  Svo. 

Hou.se  of  Lord.s  Cases  (Clark),  roy.  Svo.  . 
Inde.x  to,  roy.  Svo 


No.  of  Vols. 
1 
1 
8 
6 
3 


10 

2 
12 

1 

1 
11 

1 


Period. 
1694—1699 
1697—1714 
1702—1800 
1812—1818 
1819—1821 

1827—1837 

1827—1832 
1831-1846 

1839 
18.39—1841 
1847—1866 
1814—1866 


PRIVY  COUNCIL. 


and  Vol.  II.  Part.  I. 


Acton,  roy.  Svo. 

Knapp,  roy.  Svo. 

Moore,  roy.  Svo.       .... 
Moore  (New  Series),  roy.  Svo. . 
Moore.     The  Gorham  Case,  roy.  Svo. 
Moore.     East  India  Appeals,  roy.  Svo. 


1 

3 

15 
9 
1 

14 


1809—1811 

1829—1836 
1836—1862 
1862—1873 

1850 
1836—1873 


CHANCERY. 

Acta  Cancellarite,  Svo 

Cary,  12mo.  1850,  1820,  reprint  1872       . 
Chovce  Cases  in  Chancery,  4to.  1672,  reprint  1870 
Tothill,  12nio.  1649,  167i,  1820,  1872      . 
Dickens,  roy.  Svo.  1803    . 
liejjorts  in  Chancery,  folio,  1736 

Nel.son,  8vo.  1872 

Equity  Cases  Abridged,  folio,  1793  . 

Ca.ses  in  Chancery,  folio,  1735 

Freeman,  rov.  Svo.  1823 

Finch  (Sir  H.),  folio,  1725 

Vernon,  roy.  Svo.  1828     .... 

Precedents  in  Chancery,  roy.  Svo.  1786    . 

Peere  Williams,  rov.  Svo.  1826 

Gilbert,  folio,  1742"  .... 

Select  Cases,  temp.  King,  roy.  Svo.  1850 

Moseley,  Svo.  1803 

Kelynge,  W.,  folio,  1764,  reprinted  1872,  Svo, 

Cases,  temp.  Talbot,  Svo.  1793 

West,  temp.  Hardwicke,  roy.  Svo.  1S27 


1545- 
1557- 
1557- 
1559- 
1559- 
1615- 
1625- 
1667- 
1660- 
1660- 
1673- 
1681- 
1689- 
1695- 
1705- 
1724- 
1726- 
17.30- 
1730- 
1736- 


-1625 
-1604 
-1606 
-1646 
-1798 
-1712 
-1693 
-1744 
-1688 
-1706 
-1681 
-1720 
-1723 
-1736 
-1727 
-1734 
-1731 
-1732 
-1737 
-1739 
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CHAN  CERT— continued. 

Atkvns,  roy.  Svo.  1794     .... 

Ambler,  roy.  Svo.  1828    .... 

Barnanli.ston,  folio,  1742 

Ridgeway,  temp,  llardwicke,  roy.  Svo.  1794 

Vesey,  sen.,  and  Belt's  Supplement,  roy.  Svo.  1818-25     . 

Edeii,  roy.  8vo.  1827 

Brown,  by  Eden,  roy.  Svo.  1819 

Brown,  by  Belt,  roy.  Svo.  1820 

Cox,  roy.'Svo.  1816 

Vesey,  jun.,  with  Index,  and  Hovenden's  Sup.  roy.  Svo.  1827 

Vesey  and  ]3eames,  roy.  Svo.  1818   . 

Cooper,  G.,  temp.  Eldon,  roy.  Svo.  1815 

Merivale,  roy.  Svo. 

Swanston,  roy.  Svo. 

Jacob  and  Walker,  roy  Svo. 

Jacob,  roy.  Svo.         .... 

Turner  and  Russell,  roy.  Svo. 

Russell,  roy.  Svo      .... 

Only  2  Parts  of  the  5tli  Vol.  were  published 

Russell  aTi(i  Mylne,  roy.  Svo.  1832-37      . 

Myliie  and  Keen,  roy.  Svo. 

Mylne  and  Craig,  roy.  Svo. 

Craig  and  Phillips,  roy.  Svo.    . 

Phillips,  roy.  Svo.    ..... 

Macnaghteu  and  Gordon,  roy.  Svo. 

De  Gex,  Macnaghteu  and  Gordon,  roy.  Svo. 

De  Gex  and  Jones,  roy.  Svo.     . 

De  Gex,  Fisher  and  Jones,  roy.  Svo. 

De  Gex,  Jones  and  Smith,  roy.  Svo. 

Collateral  Reports. 

Romilly's  Notes  of  Cases,  roy.  Svo. 
Wilson,  4  jiarts,  roy.  Svo. 
Cooper,  temp.  Brougham 
Donnelly,  roy.  Svo. 
Cooper's  Practice  Cases,  roy.  Svo.     . 
Coo  )er,  temp.  Cottenham,  roy.  Svo. 
Hall  and  Twells,  roy.  Svo. 
Equity  Re])orts         .... 


No.  ot  Vols 

Perio.l. 

3 

1730—1755 

•2 

1737—1783 

I 

1740—1741 

1 

1744  1740 

:'. 

1747-1750 

o 

1757—1707 

I 

1778—1794 

1 

1778—1794 

.) 

17S3— 1790 

22 

1789—1810 

3 

1812—1814 

1 

1S15 

:} 

1815-1817 

3 

1818—1819 

2 

1819—1821 

1 

1821-1822 

1 

1822—1824 

5 

1823  1829 

2 

1829  1831 

3 

1832—1835 

5 

1830—1840 

1 

1841 

2 

1841-1849 

'.         3 

1848  1852 

S 

1851  —  1857 

4 

1857—1860 

4 

1860-1862 

4 

1862—1866 

1 

1767—1787 

— 

1818-1819 

1 

1833—1834 

1 

1830—1837 

1 

1837—1838 

2 

1846  1848 

2 

1848—1850 

2 

1853-1855 

ROLLS    COURT. 


Tamlyn,  roy.  Svo. 
Keen,  roy.  Svo. 
Beavan,  roy.  Svo. 


30 


1829-1830 
1830—1838 
1838  —  1806 


VICE-CHANCELLORS'   COURTS. 


Maddock,  roy.  Svo. 

Simons  and  Stuart,  roy.  Svo. 

Simons,  roy.  Svo. 

Simons  (New  Series),  roy.  Svo. 

Drewry,  roy.  Svo. 

Drewry  and  Smale,  roy.  Svo. 

Younge  and  Collyer,  roy.  Svo. 

Coll\  er,  roy.  Svo.     . 

De  Gex  and  Smale,  roy.  Svo.  . 

Smale  and  Gitl'ard,  roy.  Svo.    . 

Girtard,  roy.  Svo. 

Hare,  roy.  Svo. 

Kay,  roy.  Svo. 

Kay  and  Johnson,  roy.  Svo.     . 

Johnson,  roy.  Svo.    . 


temp 
.-C.s  Shad 

and 
Kinderslev 


well    I 


temp.  V.C.s  1 

Knight  Bruce,  | 

Parker,  and  i 

Stuart. 

r      temp.  V.-C.s      ] 
I  Wigram,  Turner,  ' 


1 


and  Wood. 


) 


0 

1815- 

-1822 

.) 

18l'2- 

-1826 

17 

1820- 

-1849 

.) 

1850- 

-1852 

4 

1852- 

-1859 

2 

1800- 

-1865 

.> 

1841- 

-1843 

-) 

1844- 

-1845 

.") 

1840- 

-1852 

3 

1852- 

-1857 

.") 

1857- 

-1805 

11 

1841- 

-1853 

1 

18.53- 

-1854 

4 

1854- 

-1858 

1 

1859 
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VI CE-CHANCELLORS'  COURTS-continued. 

No.  of  Vols.        Period. 

Jolmson  and  Hemming,  rov.  8vo .         2         1860 — 1862 

Hemming  and  Miller,  roy.'Svo 2         1862—1865 


Collateral  Reports. 


Holt 


1845 


KING'S  BENCH  AND  QUEEN'S  BENCH. 


Cases  from  William  i.  to  Richard  i.     1879 
Eotuli  Curi» 
State  Trials 
Year  Books, 
Year  Books 


Regis,  1835 
,  witli  Index,  rov.  8vo. 
,  8vo.  1863-91     "    . 
1679   . 


folio, 


Bellewe,  8vo.  1869  . 

Keilwav,  folio,  1688 

Moore,  folio,  1688    . 

Dyer,  roy.  8vo.  1794 

Brooke's  New  Cases,  8vo.  1628,  187 

March's  Translation  of  Brooke,  8vo.  1873 

Benloe,  folio,  1661    . 

Leonarcl,  folio,  1687 

Plowden,  roy.  8vo.  1816  . 

Owen,  folio,  1656     . 

Xoy,  folio,  1669 

Coke,  rov.  8vo.  1826 

Godboldt,  4to.  1652 

Croke,  roy.  8vo.  1790 

Gouldesborough,  4to.  1682 

Popham,  folio,  1682 

Y^elverton,  8vo.  1792 

Hobart,  folio,  1724 

Davies  (Ireland),  folio,  1674 

Ley,  folio,  1659 

Calthrop,  12mo.  1670,  reprinted  1872 

Biilstrode,  folio,  1688 

Rolle,  folio,  1675      . 

Palmer,  folio,  1721  , 

Jones,  W.,  folio,  1675 

Latch,  folio,  1662     . 

March,  New  Cases,  4to 

Style,  folio,  1658      . 

Aleyn,  folio,  1688    . 

Siderfin,  folio,  1714 

Raymond,  Sir  T.,  roy.  8vo, 

Levinz,  8vo.  1793     . 

Keble,  folio,  1685     . 

Kelyng,  J.,  8vo.  1873 

Saunders,  roy.  8vo.  1845 

Jones,  T.,  folio,  1729 

Ventris,  folio,  1726 

Pollexfen,  folio,  1702 

Modern,  roy.  8vo.  1793-96 

Freeman,  roy.  Svo.  1826 


1675 


1803 


SI 


lower 


roy, 
3rd  ed. 


Svo. 
8vo. 


1794 
1836 


Skinner,  folio,  1728 
Comberbach,  folio,  1724  . 
Carthew,  folio,  1743 
Holt,  folio,  1738      . 
Salkeld,  roy.  8vo.  1795    . 
Raymond  (Lord)  roy.  8vo. 
Forlescue,  folio,  1748 
Corny ns,  roy.  Svo.  1792   . 


1790 


1 

1066- 

-1195 

2 

1194- 

-1199 

.   34 

1103- 

-1820 

.   11 

1292- 

-1341 

11 

1307- 

-1537 

1378- 

-1400 

1496- 

-1531 

1512- 

-1621 

1513- 

-1582 

i         1 

1515- 

-1558 

• 

1531- 

-1628 

1540- 

-1615 

1550- 

-1580 

1556- 

-1615 

1559- 

-1649 

1572- 

-1616 

1575- 

-1638 

1582- 

-1641 

1586- 

-1602 

1592- 

-1627 

1603- 

-1613 

1603- 

-1625 

1604- 

-1612 

1608- 

-1629 

1609- 

-1618 

1609- 

-1625 

1614- 

-1625 

1619- 

-1629 

1620- 

-1641 

1625- 

-1628 

1639- 

-1642 

1646- 

-1655 

1646- 

-1649 

1657- 

-1670 

1660- 

-1684 

1660- 

-1697 

1661- 

-1679 

1662- 

-1669 

1666- 

-1873 

1667- 

-1685 

1668- 

-1688 

1669- 

-1685 

'.   12 

1669- 

-1732 

1670- 

-1704 

1678- 

-1695 

1678- 

-1695 

1681- 

-1698 

1685- 

-1699 

1686- 

-1701 

1688- 

-1711 

!    3 

1689- 

-1712 

3 

1694- 

-1732 

1 

1695- 

-1738 

2 

1695- 

-1741 
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KING'S  BENCH  AND   QUEEN'S 


Sessions  Cases,  8\o.  1873 

Gilbert's  Cases  in  Law  and  E(|uil.y,  8vo.  1760 

Strange,  roy.  8v().  1795    .... 

Baniardiston,  folio,  174-1 

Fitzgibhon,  folio,  1732      .... 

Barnes'  Cases  of  Practice,  roy.  8\^o.  1790 

Ridgway,  temp.  Ilardwicke,  roy.  8vo.  1794 

Cunuingliain,  tulio,  1770,  8vo.  1871 

Lee,  temp.  Hardwicke,  roy.  8vo.  1815 

Anclrews,  8vo.  1792 

Wilson,  rov.  8vo.  1799     . 

lilackstoiiJ  (W.),  rov.  8vo.  1828 

Sayer,  8vo.  1790      '. 

Kenyon,  roy.  8vo.  1819-25 

Wilinot's  Notes  and  Opinions,  4to.  1802 

Burrow,  rov.  8vo.  1812    . 

Lofft,  8vo.  1790 

Cowper,  rov.  8vo.  1800     . 

Douglas,  r(".y.  8vo.  1813-31       . 

Durnfurd  and  East,  roy.  8vo.  1817  . 

East,  roy.  8vo.  .... 

Maide  and  Selwyn,  roy.  8vo.    . 

Bai'uewall  and  Alderson,  roy.  8vo. 

Cresswell,  roy.  8vo.    . 

Adolphus,  roy.  8vo.   . 


Adoljilius  and  Ellis,  roy.  8vo 

Queen's  Bench  (Adoljilius  and  Ellis,  New  Ser 

Ellis  and  Blackburn,  roy.  8vo. 

Ellis,  Blackl)urn,  and  Ellis,  roy.  8vo. 

Ellis  and  Ellis,  roy.  8vo. 

Best  and  Smith,  rov.  8vo. 

Cababe  and  Ellis,  1883    . 


ies),  roy. 


BENCH 

—continued. 

No.  of  Vols.         Peridl. 

1          171i>— 1748 

1          1713—1715 

2         1716—1749 

2          1726-1735 

1         1728—17.33 

1          1732—17611 

1          1733-1737 

1          1734—1736 

1          1733-1738 

1          1738—17.39 

3         1742-1774 

2         1746-1780 

1          1751—1756 

2          1753—1760 

1          1757—1770 

5         1757—1771 

1          1772—1774 

2         1774—1778 

4         1778—1784 

8         1785  —  1800 

16         1801—1812 

6         1813—1817 

f,         1817—1822 

10         1822—1830 

5         18.30—1834 

12         1834-1840 

vo. 

18         1841—1852 
8         1851—1858 
1                1858 
3         1858—1861 

10         1861—1869 
1         1882—1885 

Collateral  Reports. 


Smith  (J.  P.),  8vo 

Dowling  and  Byland,  roy.  8vo. 
Manning  and  Ilyland,  roy.  8vo. 
Neville  and  Manning,  roy.  8vo. 
Neville  and  IVrry,  roy.  8vo.    . 
Perry  and  Davison,  roy.  8vo. 
Gale  and  Davison,  roy.  Bvo.     . 
Davison  and  ^leri\ale,  roy.  8vo. 
Harrison  and  Wollaston,  8vo. 
Willmore,  Wollaston,  and  Davi.son,  8vo. 
Will  more,  Wollaston,  and  Hodges,  8vo. 
Arnold  and  Hodges'  Practice  Cases,  8vo. 


3 

1803- 

-1806 

9 

1821- 

-1827 

5 

1827- 

-1830 

6 

1831- 

-18.36 

3 

1836- 

-18.38 

4 

1838- 

-1841 

3 

1841- 

-1843 

1 

1843- 

-1844 

■2 

1835- 

-1836 

I 

1837 

1 

1838- 

-1839 

1 

1840- 

-1841 

BAIL  COURT. 

Cases  of  Practice,  4to 

Cliitty,  roy.  Bvo.       ..... 

Dowling,  roy.  Bvo.  .... 

(New  Series),  roy.  8vo.     . 

and  Lowndes,  roy.  Bvo.    . 

Saunders  and  Cole,  roy.  Bvo.    . 

Lowndes,  Maxwell,  and  Pollock,  roy.  Bvo. 

and  Ma.xwell,  roy.  8vo.    . 

Harrison  and  Wollaston,  Bvo. 
Willmore,  Wollaston,  and  Davison,  8vo. 
Willmore,  Wollaston,  and  Hodges,  Bvo. 

Wollaston,  Bvo 

New  Practice  Cases  (Welford,  Bittleston,  and  Parnell),  8vo. 


9 

o 


1655 — 1775 
1770—1822 
18.30—1840 
1841—1842 
1843—1849 
1846—1848 
1850-1851 
1852-1854 
1835—1836 

1837 
1838-1839 
1840—1841 
1844—1848 
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COMMON    PLEAS 


Benloe  aud  Dali^on,  folio,  1689 
Aiulei-son,  folio,  1664 
Btownlow  aud  Gouldesborough,  4to.  167 
Savilk-,  folio,  1688  .... 
Hutton,  folio,  1682 
IJridginan  (Sir  J.),  folio,  1659 
Wiiuli,  folio,  1657   .... 
Littleton,  folio,  1683         .         .         . 
Hetlev,  folio,  1657    .... 
Bridgniau  (Sir  Orlando),  roy.  8vo.  1823 
Carter,  folio,  1688    .... 
Yaughan,  folio,  1706 
Lutwvcbe,  folio,  1704 

translated  by  Nelson,  folio,  1718 

Practical  Register,  1743  . 

Cooke,  8vo.  1872      . 

Barnes,  8vo.  1790     . 

AVille.?,  8vo.  1800      . 

Blackstone  (H.),  roy.  8vo.  1827 

Bosiinquet  and  Puller,  roy.  8vo.  1826 

Xew  Reports,  1826  . 

Taunton,  roy.  8vo.    .... 

Broderip  and  Bingham,  roy.  8vo.     . 

Bingham,  roy.  8vo. 

Bingham,  New  Cases,  roy.  8vo. 

^Manning  and  Granger,  roy.  8vo. 

Common  Bench,  roy.  8vo.  (with  Index) 

New  Series,  roy.  8vo.  (with  Index) 


No.  of  Vols. 


2 
3 

2 

8 

3 

10 

G 

7 

18 

20 


Period. 
1486—1580 
1534—1605 
1569—1624 
1580—1594 
1612—1639 
1G13— 1621 
1621—1625 
1626—1632 
1627—1632 
1660—1667 
1664—1676 
1665—1674 
1682—1704 


1705- 
1706- 
1732- 
1737- 

1788- 
1796- 
1804- 
1808- 
1819- 
1822- 
1834- 
1840- 
1845- 
1856- 


5) 

-1742 
-1747 
-1760 
-1760 
-1796 
-1804 
-1807 
-1819 
-1822 
-1834 
-1840 
-1844 
-1856 
-1865 


Collateral  Reports. 


Marshall,  roy.  8vo.  . 
Moore,  roy.  8vo. 
Moore  and  Payne,  roy.  8vo. 
Moore  and  Scott,  roy.  8vo. 
Scott,  roy.  8vo. 

New  Reports,  roy.  8vo. 

Hodges,  roy.  8vo. 

Arnold,  8vo.     . 

Drink  water 

Harrison  and  Rutherford,  roy, 


Svo. 


2 

1814- 

-1816 

12 

1817- 

-1827 

5 

1828- 

-1831 

4 

1831- 

-1834 

8 

1834- 

-1840 

8 

1840- 

-1845 

3 

1835- 

-1837 

1 

1838- 

-1839 

1 

1840- 

-1841 

1 

1865- 

-1866 

EXCHEQUER. 


Jenkins,  8vo.  1884    . 
Lane,  8vo.  1884 
Hardres,  Svo.  1792  . 
Bunburv,  8vo.  1793 
Parker,  *1 2  mo.  1800 
Anstruther,  roy.  8vo.  1817 
Poorest,  roy.  8vo.  1884 
Wightwick,  roy.  Svo. 
Price,  roy.  Svo. 
M'Cleland,  roy.  Svo. 

and  Younge,  roy.  Svo. 

Younge  and  .Jervis,  roy.  Svo. 
Crompton  and  Jervis,  roy.  Svo 

and  Meeson,  roy.  Svo. 

and  Roscoe,  roy.  Svo 

Mee«on  and  Welsby,  roy.  Svo. 
Exchefj^uer  Reports  (Welsby,  Hurlstone, 
Hurlstone  and  Norman,  roy.  Svo.    . 
and  Coltnian,  roy.  Svo.    , 


and  Gordon),  roy.  Sv 


1 

1220—1623 

1 

1605—1612 

1 

1655—1669 

1 

1713—1742 

1 

174.3—1767 

3 

1792—1797 

1 

1801 

1 

1810—1811 

13 
1 
1 

1814—1824 
1824 
1825 

3 

1826—18.30 

2 

1830—1832 

2 

1832-18.34 

2 

1834—1836 

16 

18,36—1847 

vo. 

11 

1847-1856 

7 

1856—1861 

4 

1862—1865 

ENGLISH  JJEIM  )in\S 

EXCHEQUER  -continued. 

Collateral  Reports. 
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Price's  Notes  of  Practice  Cases  (1  Part,  all  imlilishc 
Tvrwhitt,  roy.  8vo.  .... 

and  Granger,  roy.  8vo.     . 

(iale,  8vo.  ...... 

!Miir])liy  /uul  Hurlstone,  8vo.   . 
Horn  and  Hurlstone,  8vo. 
Hurl.stone  and  Walnisley,  8vo. 


0 


No.  of  Vols 

Perio<l. 

— 

]830-1m:J1 

5 

1830— 1K3.J 

1 

1836 

2 

1 83.^-1 8.36 

1 

1830—1837 

•  J 

1838-1839 

1 

1840-1841 

EXCHEQUER,  EQUITY. 


Wilson  (1  Part),  roy.  8vo. 
Daniell,  roy.  8vo.     . 
Younge,  roy.  8vo.     . 
and  Collyer,  ruy.  8vo. 


1 
1 
4 


1805—1817 
1817—1819 
1830—18.32 
1833-1841 


NISI    PRIUS. 

Clayton,  12nio.  1G51         .... 

Lilly,  Assize,  folio,  1719 

Peake,  roy.  8vo.  1820-29 

Espinasse,  roy.  8vo.  .... 

Campbell,  roy.  8vo.  .... 

Starkie  (and "Vol.  III.  Part  1),  roy.  8vo. 

Dowling  and  Ryland  (1  Part),  roy.  8vo. 

Carrington  and  Payne,  roy.  8vo. 

Carrington  and  Mar.sliman,  roy.  8vo. 

Carrington  and  Kirwan,  and  Vol  III.  Parts  1  and  2,  roy.  8vo, 

Foster  and  Finlason,  roy.  8vo. 


1 

1G31- 

-1G.50 

1 

1688- 

-1693 

2 

1790- 

-1812 

6 

1793- 

-1807 

4 

1808- 

-1816 

2 

1815-- 

-1822 

— 

1822- 

-1823 

9 

1823- 

-1841 

1 

1840- 

-1842 

2 

1843- 

-1850 

4 

1858- 

-1867 

Holt 

Gow,  1828 
Ryan  and  bloody 
Moody  and  Malkin 
Moody  and  Robinson 


Collateral  Reports 


1 
1 
1 
1 
2 


1815—1817 
1818—1820 
1823—1826 
1826—1830 
1830—1844 


ECCLESIASTICAL. 

Stillingfleet,  8vo 

Lee,  roy.  8vo.  1833 

Haggard  (Consistory),  roy.  8vo.  1822 

Phillimore,  roy.  8vo 

Addams  (and  Vol.  III.  Part  1),  roy.  8vo. 
Haggard  (and  Vol.  IV.  Parts  1  and  2),  roy.  8vo. 

Curteis,  roy.  8vo 

Robertson  (and  Vol.  II.  Parts  1,  2,  and  3),  roy.  8vo 
Spinks  (Kcclesiasticiil  and  Admiralty),  roy.  8vo. 
Deano  and  Swabey,  8vo.  .... 

Brodrick  and  Fremantle,  8vo. 

Brooke,  8vo 

Dale,  12mo 

Phillimore's  Ecclesiastical  Judgments,  8\o. 
Cripps'  Churcli  and  Clergy  Cases  (2  Parts,  all  publi 


;hed),  roy 


8vo 


2 

1702- 

-1704 

2 

1752- 

-1758 

2 

1788- 

-1821 

3 

1809- 

-1821 

2 

1822- 

-1S26 

3 

1S27- 

-1832 

3 

1834- 

-1844 

1 

1844- 

-18.-)3 

2 

1853- 

-18.-.5 

1 

1855- 

-1857 

1 

1810- 

-18G5 

1 

1850- 

-1872 

1 

18 

71 

1 

1867- 

-1875 

— 

1847- 

-1850 

Collateral  Reports. 
Notes  of  Cases  in  the  Ecclesiastical  and  Maritime  Courts,  8vo. 


1841—1850 
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PROBATE  AND   DIVORCE. 


Swabey  aiul  Tristram,  roy.  8vo. 
Searle  and  Smith,  Parts  i  and  2 


No.  of  Vols.        Period. 

4         1858—1865 
.       —         1859—1860 


ADMIRALTY. 


Pratt's  Cases  on  Contraband  of  "War 
Hay  and  ^Marriott,  8vo.     . 
Robinson,  C,  roy.  8vo.     . 

Edwards,  roy.  8vo 

Dodson,  roy.  Svo.      .... 

Haggard,  roy.  Svo 

Kobinson,  W.,  roy.  Svo.    . 

Spinks  (Ecclesiastical  and  Admiralty) 

Spinks'  Prize  Cases,  Svo. 

Swabey,  roy.  Svo.      .... 

Lnsliington,  roy.  Svo. 

Browning  and  Lusliington,  roy.  Svo. 


1 
1 
6 
1 
2 
3 
3 
2 
1 
1 
1 
1 


1740- 
1776- 
1799- 
1808- 
1811- 
1822- 
1838- 
1853- 
1854- 
1858- 
1860- 
1863- 


-1750 
-1779 
-1808 
-1810 
-1822 
-1837 
-1852 
-1855 
-1855 
-1859 
-1863 
-1865 


Collateral  Reports. 

Notes  of  Cases  in  the  Ecclesiastical  and  Maritime  Courts,  Svo. 

Maritime  Cases  (Crockford) 

(Aspinall) 

Holt's  Admiraltv  Cases 


7 
3 

7 
1 


1841—1850 
1860—1871 
1870—1892 
1863—1867 


BANKRUPTCY. 

Rose,  roy.  Svo.  .... 

Buck,  roy.  Svo.         .... 
Glyn  and  Jameson,  roy.  Svo.    . 
Montagu  and  M'Arthur,  roy.  Svo     . 
Montagu,  roy.  Svo.  .... 
Montagu  and  Bligh,  roy.  Svo.  . 
Deacon  and  Cliitty,  roy.  Svo.    . 
Montagu  and  Ayrton,  roy.  Svo. 

Deacon,  roy.  Svo 

Montagu  and  Chitty,  roy.  Svo. 

Montagu,  Deacon,  and  De  Gex,  roy.  Svo 

De  Gex,  roy.  Svo.  vol.  2,  pt.  1  only 

Fonblan'pie,  Svo.      .... 

De  Gex,  Macnaghten  and  Gordon  (Parts  1-9) 

De  Gex  and  .Jones,  roy.  Svo.     . 

De  Gex,  Fisher,  and  Jones,  (Part  1),  roy.  Svo 

De  Gex,  Jones,  and  Smith,  roy.  Svo. 

Gazette  of  Bankrui»cy,  folio 

Insolvency  Cases  (Creswell),  Svo. 

^lacrae  and  Ilertslet,  Svo. 

Bankruptcy   and    Insolvency   Reports   (Bennett, 

etc.),  Svo 

Morrell,  Svo 

Manson  (Bankruptcy,  and  Companies  Winding- Uij),  Svo. 

Vol.  IV.  in  course  of  publication. 


Allnutt,    Doria, 


2 
1 
2 
1 
1 
1 
4 
3 
4 
1 
3 
2 
1 


1 

4 
1 
1 

2 

10 

3 


1810- 
1816- 
1821- 
1828- 
1830- 
1832- 
1832- 
18.33- 
1836- 
1838- 
1840- 
1845- 
1849- 
1851- 
1857- 
18,59- 
1862- 
1861- 
1827- 
1847- 


-1816 
-1820 
-1828 
-1829 
-1832 
-1833 
-1835 
-1838 
-1839 
-1840 
-1844 
-1850 
-1852 
-1855 
-1859 
-1861 
-1865 
-1863 
-1829 
-1852 


1853—1855 

1884-1893 
1S94 


RAILWAY  AND  CANAL  CASES. 

Nicholl,  Hare,  Carrow,  Oliver,  Bevan,  and  Lefroy,  roy.  8vo.  .         .  7  1835 1855 

Beavan  and  AValford's  Railway  Cases  (Parts  1  and  2,  all  published)  —               1846 

Neville  and  Browne  and  Macnamara,  roy.  Svo 9  1854 1894 


MERCANTILE   CASES. 


Danson  and  Lloyd,  roy.  Svo. 
Lloyd  and  Welsby,  roy.  Svo. 


1828—1829 
1829—1830 


ENGLISH  EEPORTS 
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ELECTION    CASES. 


(iliinville,  8\o. 

Douglas,  8vo.    .... 
lMiisi;r,  8vi).  1791-93 
I'liilipps,  ]2nio. 

Liuleis,  8vo.     .... 
I'eckwell,  8vo. 
(Jorbett  and  Danii'll,  8vo. 
(!ockburii  and  Kowe,  8vu. 
rt'vry  and  Kuaip]>,  8vo.     . 
Kna])!)  and  Onililcr,  Svo. 
FalcuncT  and  Fitzherbert,  8vo. 
BaiTon  and  Austin,  8vo.  . 
liarron  and  Arnuld,  8vo. 
Power,  Hod  well,  and  Dcav,  12ni(i. 
Wolferstan  and  Dew,  12mo. 
"Wolferstan  and  l^ristowe,  12nio. 
O'Malley  and  llardcastle  (EU'ction  Petitions),  roy.  8vo. 
Vol  V.  iu  course  of  publication. 


No.  of  Vols. 
1 
4 
2 
1 
3 
2 

1 
1 
1 
1 
1 
1 
1 
2 
1 
1 
4 


Pfriod, 

1024 
1774—1776 
1776—1777 

1782 
1785—1787 
1802— 18fJ6 

1819 

1833 

1833 
1834—1835 
1835—1839 

1842 
1843—1846 
1847—1856 
1856—1858 
1859—1865 
1869—1894 


REGISTRATION   CASES. 

Cox  and  Atkinson's  Eegistration  Appeal  Cases  (2  Parts  only),  8vo, 

Pigott  and  Rodwell,  8vo. 

Lutwyclie,  Svo. 

Keane  and  Grant,  8vo. 

Hopwood  and  Philbrick,  8vo. 

Hopwood  and  Coltman,  8vo. 

Coltnian,  roy.  8vo.    . 

Fox  and  Smith,  8vo.  (Parts  1-8) 


Delano,  12mo.  . 
Manning,  12mo.  1836 


COURTS  OP  REVISION. 


— 

1843- 

-1846 

1 

1843- 

-1845 

2 

1843- 

-1845 

1 

1854- 

-1862 

1 

1863- 

-1867 

2 

1868- 

-1878 

1 

1879- 

-1885 

~^ 

1886- 

-1894 

1 

1832- 

-1835 

1 

1832 

MAGISTRATES'  CASES. 


Caldeeott,  8vo. 

Nolan,  8vo.       ......... 

Dowling  and  Ryland,  8vo 

Manning  and  Ryland,  8vo.  (Vol  III.,  Part  1,  all  published) 


Neville  and  Manning,  8vo. 


Neville  and  Perry,  8vo.  ...... 

Bittleston,  "Wise,  and  Parnell  (New  Magistrates'  Cases),  8vo. 
Carrow,  lianimcrton,  and  Allen  (New  Sessions  Cases),  and 

IV.,  Parts  1-4,  roy.  8vo 

Cox's  Municipal  and  Parish  Law  Cases,  8vo.    . 


Vol 


1 

1776- 

-1785 

1 

1791- 

-1793 

4 

1822- 

-1827 

2 

1827- 

-1830 

3 

1832- 

-1836 

1 

1836- 

-1837 

4 

1844- 

-1850 

3 

1844- 

-1851 

5 

1868- 

-1893 

CROWN  CASES. 

Kelvng  (Sir  J.),  folio,  1708,  reprint,  1873,  12nio.     . 

Foster,  roy.  8vo.  1809       . 

Leach,  roy.  8vo.  1815        .... 

Russell  and  Ryan,  roy.  8vo. 

Lewin's  Crown  Cases  on  the  Northern  Circuit,  12mo. 

Moody,  roy.  8vo 

Denison,  roy.  8vo.     ..... 

IK'arsley,  roy.  8vo.    ..... 

Deai-sley  and  Bell,  roy.  8vo. 

Bell,  roy.  8vo 

Leigh  and  Cave,  roy.  8vo. 

Cox's  Criminal  Law  Cases,  ro)'.  8vo. 

Iu  course  of  publicatiou. 

Temple  and  Mew's  Criminal  Appeal  Cases,  8vo 


1 

1GG2— 1669 

1 

1743  1761 

2 

1730—1815 

1 

1799— 1S23 

o 

1822—1838 

.) 

1824—1844 

■> 

1844—1852 

0 

1 

1852—1856 

1 

1856—1858 

1 

1858—1860 

1 

1861—1865 
1843 

1 

1848—1851 

C 
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COUNTY  CASES 

Coanty  Court  Case?,  8vo.         .... 
Roberts,  Leeming,  and  AYallis,  8vo.  (5  parts  only) 

Austin      . 

De  Colyar 

County  Courts  Chronicle,  8vo. 

County  Courts  Reports  (New  Series),  8vo. 


No.  of  Vols. 
3 
1 
1 
1 
13 


PATENT   CASES. 

Davies,  8vo 

Carpniael,  8vo. 

"Webster,  8vo 

Macrory,  8vo 

Bovill's  Patent,  by  Wynne,  8vo. 
Goodeve's  Abstract  of  Patent  Cases,  8vo. 
Griffin's  Abstract  of  Patent  Cases,  8vo. 
Higgins'  Digest  of  Patent  Cases,  witli  Su])plement 
Reports  of  Patent  Cases,  8vo 


SETTLEMENT  CASES. 

Cases  of  Settlement,  8vo.  1742 

Sessions  Cases,  8vo. 

Burrow's  Settlement  Cases,  4to 

Caldecott,  8vo. 


POOR  LAW  CASES. 


Lumley    . 

Arclibold 

Foley 

Pratt  (or  Bott) 

Griffith    . 


1 
2 
2 
1 
1 
1 
1 
1 
13 


2 
1 
1 
3 
1 


Period. 
1847—1858 
1849—1851 
1867—1869 
1867—1882 
1847—1860 

1860 


1785- 
1602- 
1601- 
1852- 
18 

1884- 
1623- 

1884- 


-1816 

-1842 

-1855 

-1856 

73 

-1883 

-1886 

-1890 

-1896 


1685—1733 
1710—1748 
1732—1776 
1776—1785 


1834—1839 

1858 
1556—1730 
1560—1833 
1821—1831 


TITHE  CASES. 


Eagle  and  Younge,  8vo. 
Gwillim,  8vo.  . 
Western,  8vo.  . 
Rayner,  8vo.     . 
Wood,  8vo. 


4 
4 
1 
3 

4 


1204—1825 
1224—1824 
1535—1822 
1575—1782 
1C50— 1798 


ALBERT  ASSURANCE  ARBITRATION. 
Reilly's  Reports  of  Lord  Cairns'  Decisions,  8vo 1 

EUROPEAN  ASSURANCE  ARBITRATION. 

Reilly's  Reports  of  the  Decisions  of  Lords  Westbury  and  Romilly,roy.  8vo.  1 
Marrack's  Reports  of  the  Decisions  of  Lord  Westbury        ...         1 


1871—1875 


1872—1875 
1872—1874 


PRACTICE  CASES  UNDER  THE  JUDICATURE  ACTS. 


Bittleston's  Practice  Reports,  12niu 
Cliarley's  Practice  Cases,  12mo. 


1 
3 


1875—1876 
1875—1881 


LOCUS   STANDI,  OR  COURT  OP   REFEREES  ON  PRIVATE 

BILLS  IN   PARLIAMENT. 

Stone  and  Graham's  Reports,  Part  I 
Clifford  and  Stephens,  8vo. 
Clifford  and  Rickards,  8vo. 
Rickards  and  Michael 
Rickards  and  Saunders     . 
Smethurst,  12mo.     . 


— 

1866 

2 

1867—1872 

3 

1873  1884 

1 

1885—1889 

1 

1890  1894 

1 

1876 

ENGLISH  REPORTS 

PARLIAMENTARY. 

Ilatsell's  Precwluiits  of  Proccediiig.s  in  tliu  IIuusl-  of  Coimnons 
liourko's  Parliaiiieiitarv  Prececlents  ..... 


XXXV 


No.  of  Vols.        Period, 
4         1290—1818 
1  1842— U;5G 


DIGESTS. 

Fisher's  Common  Law  Digest  .... 

Cliitty'«  E(iuiLy  Index 

Consolidated  Supplement  to  botli  the  above,  by  Mews 
Dale  and  Lehinunu's  Digest  of  Cases  Ovorruieil,  etc. 
Mews'  Annual  Digest,  8vo.  (continued  annually)     . 
Pritchard's  Admiralty  Digest,  8vo. 
Notanda  Digest,  Law  and  E(|uity,  4to.     . 

Third  Serie.s    ..... 

Fourth  Series  .         .... 

Fifth  Series     ..... 

Law  Reports  Digest 

Law  Journal  Reports  Digest 


7 

175G— 1883 

9 

1750—1883 

1 

1884—1888 

1 

175G— 1886 

— 

1889—1897 

2 

1865 

— 

1862—1872 

— 

1873—1876 

— 

1877—1881 

— 

1882 

4 

1866—1895 

MISCELLANEOUS. 


Star  Chamber  Cases,  4to.,  reprinted  1881,  U.S. 

Clayton,  12mo. 

Lilly,  folio        ....... 

Conroy's  Custodian  Reports,  8vo.  1795    . 
Rowes'  Parliamentary  and  ^Military  Cases,  8vo. 
Select  Cases  relating  to  Evidence,  1754  . 
Real  Property  and  Conveyancing  CJases,  8vo. 
Bittleston's  Reports  in  Chambers     . 
Cripps'  Church  and  Clergy  Cases     . 


1041 

1651 

1719 
1652—1788 
1798—1823 
1698—1732 
1843—1848 
1883—1884 
1847—1850 


(B.)  REPORTS  IN  ALL  THE  COURTS. 


The  Revised  Reports  (now  publishing)    . 

Law  Journal,  4to 

New  Series,  4to 

Law  Times  Reports,  roy.  8vo.  .... 

"Weekly  Reporter,  imp.  8vo 

Common  Law  and  Ecj^uity  Reports,  8vo. 

New  Reports,  4to.  ". 

The  Law  Rejjorts  (from  Michs.  Term,  1865),  roy.  8vo. 
New  Series,  roy.  8vo. 


Weekly  Notes,  4to. 
The  Reports,  8vo. 


LEGAL  PERIODICALS. 


Lawyer's  Magazine,  8vo. 
Law  Magazine,  8vo.  .... 

Law  Review,  8vo.  .... 

Law  Magazine  and  Review,  8vo. 

New  Series,  8vo. 

Fourth  Series,  8vo. 


Legal  Examiner,  8vo. 

Legal  Examiner  and  Law  Chronicle,  Sv( 

Legal  Observer,  8vo. 

Jurist  or  Quarterly  Journal,  8vo. 

Jurist,  8vo 

New  Series,  8vo. 

Law  Journal    


— 

1785- 

-1865 

9 

1823- 

-1831 

— 

1832- 

-1896 

— 

1859- 

-1896 

— 

1853- 

-1896 

6 

1853- 

-1855 

6 

1862- 

-1865 

219 

1865- 

-1890 

46 

1890- 

-1896 

31 

1866- 

-1896 

10 

1893- 

-1894 

6 

1790—1793 

55 

1828—1856 

23 

1844—1856 

32 

1856—1872 

4 

1872—1875 

21 

1875—1896 

3 

1831—1832 

4 

1S33  — 1834 

52 

1831— 18.')6 

3 

1827—1832 

31 

1837—1854 

24 

1855—1866 

2 

1803—1804 
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LEGAL  PERIODICALS— co?rfMiwe(7, 


Law  Journal,  4to 

Kiw  Times,  iolio      .... 
Solicitors'  Journal  and  Reporter,  Svo. 
Law  Students'  Journal,  Svo. 

Law  Notes,  Svo 

Law  Quarterly  Review,  8vo. 


No.  of  Vols.        Period. 

—  1866— 189G 

—  1843—1896 

—  1857—1896 

—  1878—1896 

—  1882—1896 

—  1885—1896 


(C.)  STATUTES  AT  LAEGE. 

The  Statutes  of  tlie  Realm 

Statutes  at  Large  (Pickering's  Edition),  from  Magna  Charta  to  32 

&  33  Vict.,  Svo.  .         .  

Statutes  at  Large  (Tomlin's  and  Raitliby's  Edition),  from  Magna 

Charta  to  32  &  33  Vict.,  Svo 

Statutes  at  Large  (Ruffhead's  Edition),  from  Magna  Charta  to  32 

&  33  Vict.,  4to.  

Statutes  at  Large  (Tomlin's  and  Raithby's  Edition),  from  INIagna 

Charta  to  32  &  33  Vict.,  4to 

Statutes — The  Revised  Edition  of  the  Statutes,  compiled  under 

the   direction   of    the    Statute   Law   Committee   (published   Ijy 

Authority),  imp.  Svo.  1870-85 

Statutes — Clironological  Table  and  Index  of  the  Statutes  (Seventh 

Edition),  to  the  end  of  the  Session  of  1892  (by  Authority),  imp. 

Svo.  1893 

Statutes— Second  Revised  Edition,  1888-1894  .... 
Public  General  Statutes,  1  Will.  iv.  to  57  &  58  Vict.,  roy.  Svo. 

(published  annually) 

STATUTES  (PRACTICAL). 

Chitty's  Collection  of  Statutes,  Svo. 

Paterson's  Practical  Statutes,  12mo.  (annual) 

Lely's  Annual  Statutes 


11 

1001- 

-1713 

09 

1225- 

-1869 

87 

1225- 

-1869 

47 

1225- 

-1869 

39 

1225- 

-1869 

18 

1235- 

-1878 

1 

1235- 

-1892 

8 

1235- 

-1852 

— 

1831- 

-1896 

13 

1225- 

-1894 

— 

1850- 

-1896 

— 

1881- 

-1896 

(D.)  TEIALS. 

Phillipp's  State  Trials,  Svo.      . 

Salmon's  State  Trials,  folio 

Hargrave's  State  Trials,  folio  . 

Howell's  State  Trials,  roy.  Svo. 

Macdonell  and  Wallis'  State  Trials  . 

Bund's  Selections  from  State  Trials,  1880-82 

Townsend's  Modern  State  Trials,  Svo. 

Burke's  Celebrated  Trials  connected  with  the  Aristocracy 

Burke's  Celebrated  Naval  and  Military  Trials,  Svo 

Celebrated  Trials  of  England,  Svo.  . 

Chronicles  of  the  Divorce  Court,  Svo. 

Cockburn's  Charge  in  Tichborne  Trial     . 

Craik's  English  Causes  Celcbres,  12mo.    . 

Criminal  Trials  of  Celebrated  Men,  12mo. 

Gordon's  Treason  Trials,  etc.,  Svo.    . 

Jardine's  Criminal  Trials,  12mo. 

Medland  and  Weobly's  Collection,  etc.,  Svo.     . 

Moore's  Divorce  Trials,  etc.,  Svo. 

Newgate  Calendar,  Svo.    ..... 

Remarkable  Cases  (Collection  of),  4th  edit.  12mo. 


Svo 


2 

—1688 

10 

—1766 

11 

—1776 

34 

1163  1820 

6 

1820- 

2 

1327—1681 

2 

1814—1848 

2 

1851 

1 

1865 

6 

—1825 

1 

1870 

2 

1875 

1 

1840 

1 

1835 

3 

1760 

2 

1835 

2 

1804 

2 

1760—1820 

4 

1700  1818 

1 

1732 

ENGLISH  EEPORTS 


XXXVll 


TRIAhQ—contimied. 

Reinarkahle  'J'rial.s  and  Noluiiou.s  Characters,  12iiin. 
Reinarkalile  Trials  in  Capital  Cases,  8vo. 
Eemarkable  Trials  (Annual  Kegister),  8vo. 


Sessions  Papers,  Old  Bailey,  4to. 


Sessions  Papers,  Central  Criniiual  Cuurl,  8vo. 
Select  Trials,  Old  Bailey,  Bvo 

12mo. 

Tichborne  Trial  (Report  of)     . 
Trials  for  Adultery,  8vo. 
Trials  for  High  Treason,  8vi). 


No.  of  Vols. 
1 
2 

(123J 

2 

8 
9 
7 
7 


Perioil. 

1872 

1710 

1758— 1 890 

1729—1834 

1834—1890 
1720—1732 
1720—1704 

1875 
1700—1780 
14(X)— 1720 


(A.)  A  Chronological  List  of  the  Reports  in  the  IRISH  Courts. 

Appeals  and  Writs  of  Error. 

Chancery. 

Rolls  Court. 

King's  Bench  and  Queen's  Bench. 

Common  Pleas. 

Nisi  Prius. 

Exchequer. 

Registry  Cases. 

Crown  Cases. 

Ecclesiastical, 

Circuit  Cases. 

Land  Act  Reports. 

Miscellaneous. 

Digests. 

(B.)  Reports  in  all  the  Courts. 

(C.)  Statutes. 

(D.)  Trials. 
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(A.)  A  CHRONOLOGICAL  LIST  OF  REPORTS  IN  THE 

IRISH  COURTS. 


APPEALS  AND   WRITS   OF    ERROR. 


Ridgway,  Bvo. 


No.  of  Vols.        Period. 
3         1784—1790 


CHANCERY. 


"Wallis,  by  Lyiie,  roy.  8vo. 
Schoales  and  Lefroy,  roy.  8vo. 
Ball  and  Beatty,  roy.  8vo. 

Beattv,  rov.  8vo 

Molloy  (and  Vol.  III.  Part  I.),  roy.  8vo. 
Lloyd  and  Uoold,  temp.  Plunket,  roy.  8vo 
Drury  and  Walsh,  roy.  8vo.      . 
Connor  and  Lawson,  roy.  8vo. 
Lloyd  and  Goold,  roy.  8vo.      .         .    ^ 


Drury  and  Warren,  roy.  8vo.  . 

Drury,  roy.  Bvo 

Jones  and  Latouche,  roy.  8vo. 
Drurv'a  Select  Gases,  temp.  Napier 


temp, 


Sugden 


1 

1766- 

-17'Jl 

•2 

1802- 

-1806 

2 

1807- 

-1814 

1 

1814- 

-1830 

2 

1827- 

-1831 

1 

18.34- 

-1839 

2 

1837- 

-1840 

2 

1841- 

-1843 

1 

1835 

4 

1841- 

-1843 

1 

1843- 

-1844 

3 

1844- 

-1846 

1 

1858- 

-1859 

ROLLS  COURT. 


Hogan,  roy.  8vo. 

Sausse  and  Scully,  roy.  8vo.     . 

Flanagan  and  Kellv,  rov.  8vo. 


2 
1 
1 


1816—1834 
1837—1840 
1840—1842 


KING'S   BENCH  AND   QUEEN'S   BENCH. 


Vernon  and  Scriven,  8vo. 

Ridgway,  Lapp,  and  Sclioales,  roy.  8vo. 

Fox  and  Smitli,  roy.  8vo. 

Smith  and  Butty,  roy.  8vo. 

Batty,  roy.  8vo 

Hudson  and  Brooke,  roy.  8vo. 
Alcock  and  Napier,  roy.  8vo.    . 
Cooke  and  Alcock  (1  Part),  roy.  8vo. 
Jebb  and  Symes,  roy.  8vo. 
Jebb  and  Bourke,  roy.  8vo. 


1 

1786- 

-1788 

1 

1793- 

-1795 

2 

1822- 

-1824 

1 

1824- 

-1825 

1 

1825- 

-182G 

2 

1827- 

-1831 

1 

1831- 

-1833 

— 

1833- 

-1834 

2 

1838- 

-1841 

1 

1841- 

-1842 

COMMON   PLEAS. 
Smythe,  roy.  8vo 1 


1839—1840 


NISI    PRIUS. 


Armstrong,  Macartney,  ami  Ogle,  roy.  8vo. 
Blackham,  Dundas,  and  Osborne,  roy.  8vo. 


1842 
184G— 1848 
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Hayes,  roy.  8vo 

Hayes  and  Jones,  roy.  8vo. 

Jones,  roy.  8vo 

Jones  and  Carey  (2  Parts),  roy.  8vo. 
Longfield  and  Townsend,  roy.  8vo. 


REGISTRY  CASES. 


Alcock,  roy.  8vo. 
Welsh,  roy.  8vo. 


Jebb,  roy.  Svo. 
Milward,  roy.  Svo. 


CROWN   CASES. 


ECCLESIASTICAL. 


CIRCUIT  CASES. 


Crawford  and  Dix,  roy.  8vo.     . 
Cases  on  the  Six  Circuits,  roy.  8\o. 


Land  Cases  Reserved 
Donnell,  1876  . 


LAND  ACT   REPORTS. 


MISCELLANEOUS. 


Davies,  Sir  J.  (catalogued  in  English  K.B.) 
Howard's  Popery  Cases,  1775  . 
Rowe's  Interesting  Cases,  1824 


DIGESTS— Chancery. 


O'Donnell  and  Brady,  Svo. 
Gamble  and  Barlow,  8vo. 
Irish  Reports,  Digest  by  W.  Green 
Finlay's  Digest,  1830 


Brunker  

Law  Reports  Digest 

Irish  Reports,  Digest  by  W.  Green 


No.  of  Vols.         Period. 
1  1830—1832 

1  1832—1834 

2  1834—1838 
—   1838—1839 

1         1841—1842 


DIGESTS  -Common  Lcm. 


3 
1 


1 

2 
1 
1 


1832—1841 
1832—1840 


1822—1840 


1819—1843 


1839—1846 
1841—1843 


1868—1875 
1871—1876 


1604—1612 
1720-1773 
1798-1823 


1766—1838 
1838—1867 
1867—1877 
1769—1771 


1605—1865 
1867—1877 
1867—1877 


(B.)  REPORTS  IN  ALL  THE  COURTS. 


Law  Recorder,  First  Series,  4to. 

Glascock,  roy.  Svo 

Law  Recorder,  Second  Series,  roy.  Svo.    . 
Crawford  and  Dix,  Abridged  Cases,  roy.  Svo. 
Irish  Law  Reporter,  Svo. 
Irish  Law,  roy.  Svo.  .... 

Equity,  roy.  Svo 

Common  Law,  roy.  Svo.  . 


4 

1 

6 

1 

3 

13 

13 

17 


1827- 
1831- 
1833- 
1837- 
1840- 
1838- 
1838- 
1850- 


-1831 
-1832 
-1838 
-1838 
-1842 
-1850 
-1850 
-1866 
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REPORTS   IN   ALL   THE   COURTS— continued. 

No.  of  Vols. 
Irish  Cliancery,  roy.  Mvo.  ........ 

Rcpoi'ls,    Coinniou    Law    Series   {Jnua    MicJbs.    Term,    1800), 

roy.  8vo 

Equily  Scries  (from  MirJis.  Term,  1800) 

Law  Reports  (Ireland) 

New  Series      ...... 

Irish  Jurist,  4to 

Law  Times,  folio      ...... 


I'eri'xl. 


17 

1850- 

-1800 

11 

1800- 

-1878 

11 

1800- 

-1878 

:ii 

1878- 

-1K!J3 

•> 

1M!J4- 

— 

18 

184!)- 

-1800 

— 

1807- 

-18'J0 

(C.)  STATUTES. 

The  Irish  Statutes,  with  two  ludicfs  from  3rfl  Edw.  ii.  to  40  (Jeo. 

III.,  folio 

Rol)l)iu's  Abridgment  of  Irish  Statutes    .         .         .      '    . 

Oultoii's  Index,  8vo.  1839 


■21 
1 
1 


1310—1800 
1330— 174!J 
1310—1834 


(D.)  TPJALS. 


Ridgewav's  Irish  State  Trials,  8vo. 
Irish  State  Trials,  8vo.     . 


3 
1 


1798—1803 
1844 


A  TABLE  OF  llEGNAL  YEARS, 
For  convenience  of  reference  to  the  Statutes. 


1831  . 

1  &  2  Will.  IV. 

1832  . 

2  &  3 

1833  . 

3  &  4 

1834  . 

4  &  5    ,, 

1835  . 

1836  . 

1837  . 

5  &  6    ,, 

6  &  7    ,, 

7  Will.  IV.  \-  1  Vict. 

1838  . 

.  \  k-2       Vict. 

1839  . 

2  &3 

1840  . 

3  &  4 

1841  . 

4  c^  5    „ 

1841  . 

5 

1842  . 

5  &  6 

1843  . 

6  iv  7    ,, 

1844  .  . 

7&8 

1845  . 

8  &  9 

1846  . 

9  &  10   „ 

1847  . 

lO.Krll  „ 

1848  . 

llctl2  „ 

1849  . 

.  12  &  13  „ 

1850  . 

.  13  &  14  „ 

1851  . 

.  14  &  15  „ 

1852  . 

15  &  16  ,, 

1853  . 

.    16  &  17  „ 

1854  . 

.  17  i<c  18  „ 

1855  . 

.  18  &  19  ., 

1856  . 

.  19  cl-  20  „ 

1S57  . 

.  20 

1857  . 

.  20  .^  21  „ 

1858  . 

21  &  22  „ 

1859  . 

.  22 

1859  . 

.  22  &  23  „ 

IS 60  . 

.  23  c"(:  24  „ 

1861  . 

.  24  &  25  „ 

1862  . 

.  25  i<i  2G  „ 

1863  .  .  . 

.  26  &  27  ^ 

rict 

1804  .  .  . 

.  27  &  28 

5) 

1865  .  .  . 

.  28  &  29 

!5 

1866  .  . 

.  29  &  30 

5J 

1867  .  .  . 

.  30  &  31 

5) 

1867-8  .  . 

.  31  &  32 

5) 

1868-9  .  . 

.  32  &  33 

5> 

1870  .  .  . 

.  33  &  34 

)) 

1871  .  .  . 

.  34  &  35 

J) 

1872  .  .  . 

.  35  &  36 

11 

1873  .  . 

.  36  &  37 

11 

1874  .  .  . 

.  37  &  38 

11 

1875  .  . 

.  38  &  39 

11 

1876  .  . 

.  39  &  40 

11 

1877  .  . 

.  40  »V:  41 

11 

1878  .  . 

.  41  &  42 

11 

1879  .  . 

.  42  &  43 

11 

1880  .  . 

.  43  cK:  44 

11 

1881  .  . 

.  44  cV-  45 

11 

1882  .  . 

.  45  &  46 

11 

1883  .  . 

.  46  &  47 

11 

1884  .  . 

.  47  &  48 

11 

1885  .  . 

.  48  &  49 

11 

1886  .  . 

.  50 

11 

1887  .  . 

.  50  &  51 

11 

1888  .  . 

.  51  &  52 

)) 

1889  .  . 

,  52  &  53 

') 

1890  .  . 

.  53  &  54 

11 

1891  .  . 

.  54  ^  55 

11 

1892  .  . 

.  .  55  &  56 

11 

1893  .  . 

.  .  56  &  57 

)) 

1894  .  . 

.  .  57  &  58 

)) 

1895  .  . 

.  .  58  &  59 

)) 

1896  .  , 

.  .  59  &  60 

11 

1897  .  . 

.  .  60  &  61 

11 
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THE    LAW    or    SCOTLAND 


Election  Petition  (Parliamentary). — Previous  to  1868 

a  parliamentary  election  could  only  be  questioned  by  the  Election  Committees 
of  tlie  House  of  Commons,  instituted  by  10  Geo.  in.  c.  16.  This  jurisdiction 
has  been  transferred  from  the  House  of  Commons  to  the  Queen's  Bench 
Division  in  Kngland  and  Ireland,  and  to  the  Court  of  Session  in  Scotland, 
by  the  Parliamentary  Elections  Act,  1868,  31  &  32  Vict.  c.  125.  The 
tribunal  introduced  by  that  Act  consisted  originally  of  one  judge,  but  in 
1879  the  number  was  increased  to  two  in  terms  of  42  &  43  Vict.  c.  75,  and 
two  judges  always  sit  now  in  election  cases.  An  election  may  still  be 
questioned  in  the  House  of  Commons  by  means  of  motion,  but  this  cannot 
be  done  until  after  the  time  for  presenting  a  petition  or  questioning  an 
election  before  the  appropriate  Court  has  expired.  The  House  may  at  any 
time  determine  the  validity  of  an  election,  and  the  right  of  declaring  any 
particular  seat  vacant  is  specially  reserved  to  it  by  sec.  38  (3),  31  &  32  Vict. 
c.  125.  It  may  also  decide  questions  as  to  the  disqualifications  of  its 
members,  as,  for  instance,  the  case  of  a  convicted  felon  {O'Bonovan  Bossa, 
1870;  Michael  Davitt,  1882),  an  escaped  convict  {John  Mitchell,  1875), 
disqualification  under  22  Geo.  ill.  c.  45,  relating  to  contractors  {Sir  S. 
Watcrloin,  1869),  contumacy  {Charles  Bradlciwjh,  1882),  and  cases  of 
misconduct  and  misdemeanour  (  Vcrney  and  De  Cobain,  1891). 

The  Acts  regulating  the  conduct  of  an  election  petition  in  Scotland  are — 

31  &  32  Vict,  c.^125  (Parliamentary  Elections  Act,  1868). 

Parliamentary  Petition  Pules  issued  by  Court  of  Session  in  1868  and 
1869. 

46  &  47  Vict.  c.  51  (The  Corrupt  Practices  Prevention  Act,  1883). 

JFho  may  Petition. — Any  person  may  petition  who 

(1)  Voted  or  had  a  right  to  vote  at  the  election  to  which  the  petition 
relates ;  or 

(2)  Claims  to  have  had  a  right  to  be  returned  or  elected  at  such 
election ;  or 

(3)  Alleges  himself  to  have  been  a  candidate  at  such  election  (31  & 
32  Vict.  c.  125,  s.  5). 

The  onus  is  upon  the  respondent  to  show  that  the  petitioner  is  not 
qualified  {Walsall,  1892,  Day's  El.  Cas.  2).     As  to  the  meaning  of  "voted 
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or  had  a  Y\g,ht  to  vote,"  see  Walsall,  snpra,  and  Yovr/hr/l,  1869,  1  O'M.  Sz  H. 
291.  The  "fact  that  a  person  "  voted  "  is,  it  is  submitted,  not  in  all  eases 
sufficient  qualification  to  be  a  petitioner.  He  might  be  a  paid  agent,  who 
is  prohibited  from  voting,  or  guilty  of  bribery,  or  some  such  offence,  and 
whose  vote  therefore  would  be  null.  More  persons  than  one  may  be 
petitioners :  and  this  course  is  prudent,  because  the  petition  will  continue 
even  though  one  of  them  may  be  disqualified. 

On  the  other  hand,  too  many  are  a  disadvantage,  as  the  consent  of  all 
requires  to  be  obtained  at  some  stages  of  the  procedure,  e.g.  the  with- 
drawal. If  the  petitioners  are  "  men  of  straw,"  that  may  materially  affect 
the  question  of  costs  {Stepney,  1892,  Day's  El.  C"as.  81,  124  ;  4  O'M.  &  H.  183). 

Wlw  may  he  Respondents. — The  respondents  may  be 

(1)  The  person  or  persons  whose  election  or  return  is  complained  of  ;  or 

(2)  The  returning  officer. 

An  unsuccessful  candidate  cannot  be  made  a  respondent  against  his 
will  (Lovering,  1875,  L.  E.  10  C.  P.  711).  Where  a  defeated  municipal 
candidate  was  de  facto  in  office,  and  refused  to  resign,  he  was  properly  made 
a  respondent  (Yates,  1874,  L.  E.  9  C.  P.  605).  All  the  successful  candidates 
need  not  be  called,  although  the  matters  complained  of  may  to  some  extent 
affect  each  (Line,  1885,  14  Q.  B.  D.  548).  A  petition  may^be  presented 
against  the  return  of  a  member  after  his  death  (Tipperary,  1875,  3  O'M.  &  H. 
19 ;  Morton,  1875,  Ir.  Eep.  9  C.  L.  173).  If  the  petitioner  is  found  entitled 
to  the  seat,  a  second  petition  to  have  him  unseated  is  incompetent 
(Waygood,  1869,  L.  E.  4  C.  P.  361 ;  cf.  Stevens,  1870,  L.  E.  6  C.  P.  147). 

The  returning  officer  may  be  a  respondent  when  his  conduct  is  com- 
plained of  (31  &  32  Vict.  c.  125,  s.  51).  If  no  charge  is  made  against  him 
in  the  petition,  no  evidence  is  allowed  to  be  led  to  implicate  him  (Tamivorth, 
1869,  1  O'M.  &  H.  77).  It  is  not  a  proper  charge  against  him  that  he  gave 
an  erroneous  opinion  in  law  regarding  a  nomination  or  a  ballot  paper 
(Harmon,  1880,  6  Q.  B.  D.  323 ;  Cirencester,  1893,  Day's  El.  Gas.  3).  There 
must  be  an  imputation  of  misconduct,  negligence,  or  gross  failure  of  duty 
( Warrington,  1869,  1  O'M.  &  H.  42  ;  Hackney,  1874,  2  O'M.  &  H.  77  ;  Athlone, 
i&.  186;  Mayo,  ih.  191;  Drogheda,  ib.  201;  Renfreio,  ib.  213;  Greenock, 
1892,  Blair,  Meet.  Manual,  402 ;  South  Edinburgh,  1895,  not  reported). 

A  new  respondent  cannot  be  admitted  in  place  of  the  returning  officer. 
If  before  the  trial  the  respondent  dies,  or  is  summoned  to  Parliament  as  a 
peer,  or  if  the  House  of  Commons  has  resolved  that  his  seat  is  vacant,  or 
if  he  does  not  intend  to  oppose  the  petition,  notice  of  such  event  having 
been  given  by  publication  in  a  newspaper,  and  by  leaving  a  copy  with  the 
returning  officer  and  principal  clerk,  any  person  entitled  to  be  a  petitioner 
may,  within  ten  days  after  such  notice  has  been  given,  or  such  further  time 
as  the  judges  may  allow,  apply  to  be  admitted  as  a  respondent,  either  with 
the  respondent,  if  there  be  a  respondent,  or  in  the  place  of  the  respondent 
(31  &  32  Vict.  c.  125,  s.  38 ;  Eules  30,  31,  and  32,  1868).  Not  more  than 
three  persons  can  be  so  admitted  (s.  38). 

Grounds  of  a  Petition. — The  usual  ground  is  that  corrupt  or  illegal 
practices  existed  at  the  election.  But  any  matter  which,  if  proved,  would 
avoid  the  election,  is  also  a  good  ground  ;  the  disqualification  of  a  candidate, 
miscount  of  ballot  papers,  improper  closing  of  poll,  intimidation  spiritual 
or  by  violence,  double  return  or  no  return. 

Time  for  Petitioning,  and  Amendment  of  Petition. — An  election  petition 
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founded  on  any  ground  other  tlian  lliat  of  illrfjal  iirnrtirrs  must  be 
lire.sentcd  wiLliin  twenty-one  days  after  tlie  return  has  \K',Qn  made  to  and 
reached  the  hands  of  the  Clerk  of  the  Crown  (31  &  32  Vict.  c.  125,  s.  (j ; 
Hurdle,  1874,  T..  E.  9  C.  P.  435).  If  there  is  a  specific  averment  of 
payment  of  money  sinrr,  the  time  of  the  retvj-n,  and  in  pursuance  of  corrupt 
practices  at  the  election,  it  may  be  presented  within  twenty-eight  days 
after  the  date  of  the  payment  (31  &  32  Vict.  c.  125,  s.  6;  Kidderminster, 
1874,  2  O'lM.  &  H.  172;  South eniipton,  1869,  1  O'M.  .^'  H.  223:  Oalway,  ih. 
:504:  Brecon,  1871,  2  O'M.  &  H.  43). 

Where  the  election  is  questioned  upon  an  alleviation  of  an  i//«i/iil 
practice,  the  petition  must  be  presented  before  the  expiry  <jf  fourteen  days 
after  (1)  the  day  on  which  the  returning  officer  receives  the  return  and 
declarations  respecting  the  election  expenses  of  the  member  to  whose 
election  the  petition  relates  ;  or,  (2)  the  day  on  which  the  last  document  was 
received,  where  the  returns  and  declarations  are  received  on  dill'erent  days: 
or,  (3)  after  the  date  of  an  authorised  excuse  (if  any),  and,  if  more  than  one 
has  been  allowed,  after  the  date  of  the  last  one  (46  &  47  Vict.  c.  51,  s.  40 
(1)  a,  (4)  a,  b). 

If  there  is  a  specific  allegation  of  payment  of  money,  or  some  other  act 
to  have  been  done  after  the  date  of  the  return  of  expenses,  made  in  pursuance 
of  the  illegal  practices  alleged  in  the  petition,  it  may  be  presented  within 
twenty-eight  days  after  the  date  of  such  payment  or  act  (46  &  47  Vict, 
c.  51,  s.  40).  In  calculating  the  <lays,  Sundays,  Christmas  Day,  Good 
Friday,  and  days  of  public  fast  and  thanksgiving  are  not  counted  (31  &  32 
Vict.  c.  125,  s.  49 ;  4G  &  47  Vict.  c.  51,  s.  40  (5) ;  Peace,  1869,  L.  E.  4  C.  P. 
235).  The  required  number  of  days  is  computed  exclusive  of  the  first 
and  inclusive  of  the  last  day.  If  the  last  day  for  lodging  falls  on  a 
holiday,  delivery  to  the  principal  Clerk  of  Session  of  either  Division  at  his 
private  address  would  prol)ably  be  sufficient,  on  the  analogy  of  No.  4  of  the 
English  Eules  of  1875.  A  certificate  or  some  definite  record  of  the  precise 
time  of  lodging  ought  to  be  made,  and  put  into  the  process  as  soon  as  the 
liolidays  expire. 

A  petition  brought  under  the  1868  Act,  i.e.  one  alleging  some  ground 
other  than  illegal  practices,  may  be  amended  to  include  averments  of 
illegal  practices,  if  such  amendment  is  made  within  the  time  prescribed  by 
the  1883  Act,  s.  40,  subs.  2,  for  raising  a  petition  dealing  witli  ille;ial 
practices  (or  of  an  illegal  payment,  Buchvsc,  188G,  4  O'M.  vlv:  H.  116). 
With  this  exception,  a  petition  cannot  be  amended  to  introduce  new 
matter  if  the  time  for  presenting  a  petition  with  such  a  charge  has 
expired.  A  slight  amendment  to  cure  a  technical  error  or  to  remove  a 
small  discrepancy  between  the  evidence  and  the  record,  may  possildy  be 
allowed.  In  such  matters  the  election  judges  have  no  greater  powers  than 
the  Divisions  {Birkheek,  1886,  2  T.  L.  E.  273;  Youghcd,  1869,  1  O'M.  & 
H.  295).  After  that  tune  no  amendment  would  be  allowed  so  as  to  include 
a  new  charge.  Amendment  of  particulars  founded  on  a  su1)stantive  charge 
in  the  petition  is  competent.  When  a  petitioner  claims  the  seat,  a  re- 
criminatory petition  is  competent  to  the  respondent,  and  arises  naturally 
in  consequence  of  the  petitioner's  claim.  This  right  cannot  be  defeated  by 
the  petitioner,  after  the  time  for  prescntinf/  a  petition  has  expired,  striking 
out  his  claim  to  the  seat  (Aldridge,  1876,  1  C.  P.  D.  410).  The  proper 
course  is  to  carry  out  the  provisions  relating  to  withch'awal ;  if  that  cannot 
be  done,  to  give  notice  to  the  respondent  that  no  evidence  will  be  tendered 
in  support  of  the  claim,  and  that  it  will  not  be  insisted  in.  The  petition 
must  be  signed  by  all  the  petitioners  (31  i^-  32  Vict.  c.  125,  s.  6). 
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For)n  of  a  Petition,  aiul  how  presented. — The  petition  is  drawn  as  nearly 
as  possible  in  the  form  of  Sclied.  ]>  annexed  to  the  Eules  of  1S()8.  The 
facts  are  stated  articulately  in  the  form  of  a  condescendence.  The  prayer 
is  given  in  the  schedide. 

In  Scotland,  a  petition  is  presented  to  either  Division  of  the  Court  of 
Session  (31  v*v:  82  Vict.  c.  125,  s.  58  (1)),  by  lodging  it  during  (office  hours 
with  the  principal  Clerks  of  either  Division  (llule  1 ,  1868).  The  Clerk  marks 
the  date  when  received,  and  sends  a  copy  of  the  petition  to  the  returning 
officer,  and  the  names  of  the  petitioners  and  respondents,  as  well  as  the 
names  and  addresses  of  the  agents.  All  these  particulars  require  to  be 
published  by  the  returning  officer  (liule  15,  1868 ;  s.  7  of  the  Act  1868). 
A  petitioner  may  be  his  own  agent,  and  the  rules  applicable  to  agents 
a})ply  to  him  (Eule  12). 

Objections  to  relevancy,  or  competency,  or  on  account  of  want  of  speci- 
tication  in  a  petition  are  presented  by  note  to  the  Division  to  which  it  is 
boxed  (Iru-in,  1874, 1  U.  834 ;  Christie,  1869,  7  M.  378.)  So  also  application 
for  leave  to  amend,  under  sec.  40,  subsec.  2,  of  the  Act  of  1883,  must  be 
made  to  the  Division,  and  not  to  the  election  judges  {Hood,  1896,  23  E.  4). 

Service. — Service  may  be  made  upon  respondent's  agent,  if  any,  by 
delivery  of  a  copy,  or  by  post,  so  that  it  be  received  within  the  prescribed  time, 
i.e.  five  days  (Eules  5,  13).  In  other  cases  service  must  be  made  personally 
on  the  respondent.  If  this  cannot  be  done,  application  supported  by  affidavit 
showing  what  has  been  done,  may  be  made  to  the  election  judges,  or  to 
one  of  them,  or  in  vacation  to  the  Lord  Ordinary  on  the  Bills  (Eule  28),  not 
later  than  five  days  after  the  petition  has  been  presented,  to  dispense  with 
personal  service,  or  to  obtain  such  other  order  as  may  be  thought  just  (Eule 
13).  Service  may  be  accepted  at  once,  and  the  indueicc  of  five  days  dis- 
pensed with,  if  parties  are  anxious  to  proceed  hurriedly,  as  for  exam])le  at  a 
recount  {Greenocl-,  1892,  and  Soutlt  Edinburgh,  1895,  not  reported).  But 
the  requisites  for  security  must  be  complete.  If  the  conduct  of  the 
returning  officer  is  impugned  {e.g.  in  a  recount),  he  is  deemed  to  be  a 
respondent  (s.  51,  31  &  32  Vict.  c.  125),  and,  it  is  su])mitted,  service  must 
be  made  on  him  the  same  as  on  any  other  respondent,  within  five  days  of 
the  presentation  of  the  petition,  in  terms  of  sec.  8,  ih.  If  another  petition 
is  raised,  provision  is  made  for  it  being  bracketed  along  with  the  first  and 
the  two  heard  together ;  and  the  date  of  the  last  one  prevails  (s.  23,  Act  of 
1868).  In  Greenock  (Blair,  Elect.  Mmiucd,  p.  4(J4)  and  South  Edinlurgh, 
recounts  were  held  before  the  prescribed  time  for  raising  another  petition 
had  expired. 

Security. — Within  three  days  the  petitioner  requires  to  find  security  for 
£1000,  and  within  five  days  notice  of  the  nature  of  the  proposed  security 
nmst  be  served  on  the  resi)on(lents,  as  well  as  a  copy  of  the  petition  (Eules  3, 
4,  5,  8,  1868).  However  many  respondents  there  may  be,  one  security  of 
£1000  is  encAigh  (Hereford,  1880,49  L.  J.  Q.  B.  686),  and  under  no  cir- 
cumstances can  more  than  that  sum  l)e  demanded  {Pease,  1869,  L.  E. 
4  C.  P.  235  ;  Thomas,  1869,  19  L.  T.  498).  Security  offered  may  be  by  bond 
or  deposit.  All  objections  to  the  security  must  be  in  writing,  and  are  heard 
and  decided  by  the  principal  Clerk  within  five  days  from  the  date  of  service 
of  the  petition.  If  the  security  offered  is  unsatisfactory,  the  additional 
deposit  requires  to  be  made  within  five  days  from  the  deliverance  of  the 
Clerk,  during  which  time  an  appeal  may  be  taken  to  the  judges,  or  either 
of  them  (Eules  6,  7,  8).     If  no  security  is  forthcoming,  the  petition  drops. 
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IFoiu  J^iitioii  proceed:^. — All  election  ]>etitioiis  jii-oceo*!,  except  where  a 
([iicstion  of  law  is  raised  lor  the  (leteriiiinatioii  of  the  Court  by  a  special  case, 
before  two  judges  })laced  on  the  rota  for  election  cases  in  eacli  year  (42  & 
43  Vict.  c.  75,  s.  2).  The  7'ota  formerly  consisted  of  two  judges  ;  it  is  now 
increased  to  four  by  an  order  of  Court  signed  by  the  Lord  President  and 
dated  15  Oct.  1880.  Two  judges  are  necessaiy  for  the  actual  hearing  of 
the  petition,  for  eonsiderati(jn  of  an  api)lication  to  withdraw,  and  for  ]tre- 
])aring  the  certificate  to  be  sent  to  the  Speaker  as  the  result  of  the  petition  ; 
all  other  applications,  orders,  etc.,  may  be  mailc  oi-  done  by,  to  or  before,  one 
judge  (s.  2,si(pni):  and  in  Naoation,  in  the  absence  of  the  election  judge, 
i»y  the  Lord  Ordinary  on  the  Bills  (Rule  28).  Apparently  the  only  juri.sdic- 
tion  the  Divisions  liave  during  session  in  election  ])etitions  is  in  matters  of 
competency  and  applications  for  leave  t(j  amend  (Hood,  1896,  2."3  R.  4). 
A])])lication  in  session  for  a  recount  ought  to  be  made  to  the  election  judges 
or  judge.  In  vacation  the  Lord  Ordinary  on  the  \V\\h,  in  G' re cnock  and  South 
Ediidiurgh,  granted  autliority  to  proceed  with  the  recount  without  consulting 
the  election  judges,  who  were  absent.  In  Gircnock  (Blair,  Elect.  Manual, 
402),  the  election  judges  hxeil  the  date  of  tiial,  and  the  Lord  Ordinary  on 
the  Bills  a  fortnight  ])re\ious  to  tlu;  date  so  lixed  authorised  the  jiarties  to 
o[)en  and  inspect  the  sealed  jiackets.  The  result  of  this  examination  was 
proved  before  the  election  judges  at  the  diet,  and  they  decerned  in  accordance 
therewitli,  viz.  that  the  petitioner  liad  been  duly  elected. 

It  is  not  necessary  at  any  time  to  ask  the  Division  to  remit  the  petition 
to  the  election  judges.  Altliough  lodged  with  the  Division  Clerks,  it  is  not 
a  Division  process  in  the  ordinary  sense  :  it  goes  automatically  to  the  Election 
Court  {Hood,  1896,  2o  R.  4).  Objection  to  Auditor's  report  in  dealing  with 
the  returning  officer's  account  of  expenses  is  not  procedure  under  the  Pari. 
Pet.  Act  of  1868,  or  its  accompanying  Rules,  but  under  the  Returning  Otticers' 
Act  of  1886 ;  and  the  proper  Court  to  try  such  questions  consists  of  the 
four  judges  on  the  rota  (Ivori/,  1896,  o3  8.  L.  R.  104,  oil). 

The  time  and  place  of  trial  is  fixed  by  the  election  judges,  and  notice 
thei-eof  is  sent  by  the  i)rinci])al  Clerk  to  petitioner,  respondent,  and  return- 
ing ofticer  fifteen  days  l)efore  the  day  appointed  for  trial.  This  notice 
must  be  published  by  the  returning  officer  as  soon  as  he  receives  it  (Rule 
17).  If  a  postponement  takes  place,  notice  of  the  new  diet  fixed  must 
be  given  in  the  same  way  as  for  the  first  diet  (Rule  19).  "When  a  second 
petition  has  been  raised,  it  is  bracketed  with  th(>  first  and  the  two 
heard  together,  the  date  of  the  later  ]»etitiou  overruling  the  former  (s.  23, 
Act  of  1868). 

The  place  of  trial  is  usually  in  the  county  or  burgh  to  which  the  election 
relates.  It  may  be  elsewhere"^  if  the  Court  so  order  (31  &  32  Vict.  c.  125, 
s  1 1  (11)),  e.fj.  removal  cm  the  ground  of  intimidation  {Sli;/o,  1869,  1  O'M.  & 
11.  300) ;  where  facts  are  adiiiitted,  and  it  is  unnecessary  to  call  witnesses 
{Arch,  1887,  18  Q.  B.  D.  548).  Saving  of  expense  is  no  ground  of  removal 
{Cirencester,  189:'.,  1  (,».  V>.  24;")),  nor  mere  ine(nivenience  {Collins,  1880. 
5  C.  P.  D.  544). 

Abatement  of  Petition.— An  election  i-itilion  abates  by  the  death  of  the 
sole  petitioner,  or  of  the  surviving  petitioner,  but  not  by  the  death  of  the 
respondent.  If  the  respondent  dies,  another  person  may  be  substituted  for 
\un\(  Tipprrari/,  1875.  3  O'M.  &  H.  19).  The  Court  or  judge  may,  if  they 
think  fit,  substitute  another  ]ierson  as  petitioner,  provided  new  security  for 
the  same  amount  is  given,  and  ihat  the  apidication  is  made  within  one 
month  of  the  notice  of  the  death,  or  such  other  time  as  the  judge  may  allow 


6  ELECTION  PETITION  (PAKLIAMENTAEY) 

(31  &  32  Vict.  c.  125,  s.  37  ;  Rule  29, 18G8).  The  abatement  of  a  petition  does 
not  relieve  the  petitioner  of  liability  for  costs  previously  incurred.  The 
dissolution  of  rarliameut  brings  a  petition  to  an  end  {Carter,  1874,  L.  R.  9 
C.  P.  117);  and  where  the  respondent  has  been  successful  and  the  dis- 
solution took  place  before  the  judge's  report  reached  the  Speaker,  he  will 
get  his  costs  {Marshall,  1874,  L."R.  9  C.  P.  702).  Notice  of  the  death  of  the 
petitioner  must  be  given  by  any  person  interested  to  the  principal  Clerk, 
who  in  turn  notifies  the  returning  officer  and  the  respondent  (Rule  29,  ib.). 

Witltdrau-al  of  Petition. — If  it  is  desired  to  withdraw  the  petition,  the 
petitioner  or  his  agent  must  leave  a  signed  notice  of  application  for  leave  to 
withdraw  with  the  principal  Clerk,  and  copies  (provided  l)y  the  petitioner) 
are  sent  by  the  Clerk  to  the  respondent  and  the  returning  officer.  The 
petitioner  must  advertise  at  least  once,  and  the  returning  officer  give  public 
notice,  that  such  an  application  has  been  made  (Rules  25  and  26,  1868). 

The  time  and  place  of  hearmg  the  application  is  fixed  by  one  of  the 
judges,  or,  in  his  absence,  by  the  Lord  Ordinary  on  the  Bills,  who  may  hear 
and  determine  the  same  unless  he  reports  the  matter  to  the  Division.  One 
week  must  elapse  after  the  notice  of  intention  to  apply  has  been  given 
before  the  application  can  be  heard  (Rule  28).  The  application  must  be 
supported  by  the  affidavits  of  all  the  parties  to  the  petition,  and  their 
solicitors,  that  the  withdrawal  has  not  been  brought  about  by  a  corrupt 
agreement  (C.  P.  P.  Act,  1883,  s.  41).  The  affidavits  must  state  also  the 
reasons  of  withdrawal,  and  copies  must  be  sent  to  the  Lord  Advocate,  as 
public  prosecutor,  a  reasonable  time  before  the  hearing.  There  are  heavy 
penalties  for  corrupt  withdrawal  (s.  41,  subs.  4.  ih. ;  31  &  32  Vict.  c.  125,  s.  35). 
In  every  case  the  Court  reports  to  the  Speaker  whether  in  its  opinion  the 
withdrawal  has  been  corrupt  or  not  (s.  41,  subs.  7 ;  C.  P.  P.  A.,  1883).  No 
leave  to  withdraw  will  be  granted  unless  affidavits  are  lodged  and  the 
consent  of  all  the  petitioners  is  obtained.  If  it  1)e  withdrawn,  the  petitioner 
is  liable  to  pay  the  respondent's  costs  (31  k  32  Vict.  c.  125,  s.  35). 

Any  person  who  might  have  been  a  petitioner  may  be  substituted  for 
tlie  original  petitioner,  provided  he  has  given  notice  in  writing  to  the  Clerk, 
within  five  days  after  the  notice  of  the  application  of  withdrawal  has  been 
pul^lLshed  by  the  returning  officer,  that  he  intends  to  apply  to  be  substituted 
at  the  hearing.  Want  of  this  notice  does  not  defeat  his  right  to  apply  at 
the  hearing,  but  may  cause  postponement  and  subject  him  in  costs  (31  & 
32  Vict.  c.  125,  s.  35 ;  Rule  27). 

The  effect  of  these  rules  for  withdrawal  causes  some  trouble  when  the 
petitioner  decides  to  witlidraw  at  the  last  moment,  or  during  the  trial.  Must 
the  statutory  enactments  as  regards  notice,  etc.,  be  then  carried  out, 
necessitating  at  least  a  week's  adjournment  before  the  hearing  for  leave  to 
withdraw  can  take  place  ?  In  Hartlepool,  1869,  19  L.  T.  821,  the  petitioner 
gave  notice  at  the  trial,  and  the  Court  held  there  nuist  be  adjournment,  as 
the  procedure  was  statutory  and  essential,  and  other  persons  might  want 
to  be  substituted.  See  also  Brecon,  1870,  2  O'M.  &  H.  33;  while  in 
Gloucester,  1880,  3  O'M.  &  H.  72,  where  there  were  two  respondents  and 
one  had  given  notice  that  he  did  not  intend  to  oppose,  the  other  being  still 
left,  no  adjournment  was  required,  the  petitioner  simply  saying  that  he  offered 
no  evidence  against  him. 

Non-oppositio'/i  of  Respondent. — If  the  respondent  does  not  intend  to 
oppose  the  petition,  he  gives  signed  notice  of  his  intention  to  the  principal 
Clerk  six  clear  days  before  the  trial,  and  this  is  intimated  by  liini  to  the 
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petitioner  or  his  agent  and  to  the  returning  officer.  The  latter  must  puLhsh 
it  in  the  place  of  election.  The  trial  of  the  petition  is  tliereupon  postponed 
(s.  38,  31  &  32  Vict.  c.  125 ;  llule  31).  In  aiovrcsla;  1880,  3  O'M.  &  H.  72, 
where  notice  by  one  respondent  that  he  did  not  intend  to  oppose,  was  not 
given  in  due  time,  the  trial  proceeded  ;  but  in  Scotland,  it  would  appear  that 
in  such  a  case  a  postponement  could  be  had  under  the  terms  of  Kule  19. 

Special  Case. — A  special  case  may  arise  in  two  ways.  It  may  be  ordered 
by  the  Court  {i.e.  either  of  the  Divisions)  upon  application  by  any  party 
interested,  if  it  appears  to  the  Court  that  the  case  raised  by  the  petition  can 
be  conveniently  stated  as  a  special  case.  Its  judgment  shall  be  final.  The 
application  must  be  made  to  the  Division  to  which,  wlicii  sitting,  the 
petition  was  presented,  or  to  the  Lord  Ordinary  on  the  Lills  in  vacation 
(31  &  32  Vict.  c.  125,  s.  11,  subs.  IG,  s.  58 ;  Kule  20,  1868).  Or  it  may  also 
arise  where  it  appears  to  the  judges,  on  the  trial  of  the  petition,  that  questions 
as  to  the  admissibility  of  evidence  otherwise  require  further  consideration. 
The  judges  postpone  tlie  granting  of  the  certificate  until  these  questions  are 
decided  by  the  Division,  on  a  special  case  stated  and  adjusted  at  the  sight 
of  the  election  judges  (s.  12,  ih. ;  Eule  22,  18G8).  No  instance  of  a  special  case 
in  an  election  petition  is  recorded  in  Scotland.  In  England  they  are  common. 
For  examples  in  England,  see  Royse,  1809,  L.  E.  4  C.  P.  296;  Ryder,  ih. 
559;  Harmon,  1881,  7  Q.  B.  D.  369;  Darics,  1874,  L.  11.  9  C.  P.  720; 
Northcote,  1875,  L.  E.  10  C.  P.  476). 

When  a  division  can  conveniently  be  made  between  the  facts  and  the 
law,  the  facts  may  be  left  to  the  petition,  and  the  law  decided  in  a  special 
case  {Hereford,  1869,  19  L.  T.  702  ;  Salishurij,  1869,  19  L.  T.  528). 

Procedure  in  a  Recount  or  Scrutiny.— A  recount  is  hardly  a  scrutiny  in 
the  proper  sense.  Nevertheless  it  may  be  useful  to  deal  with  a  petition  for 
a  recount  more  in  detail,  inasmuch  as  such  requests  are  by  no  means 
uncommon.  A  petition  for  a  recount  is  unquestionably  a  petition  com- 
plaining of  "  an  undue  return,"  i.e.  if  it  is  stated  relevantly.  In  Rcnfreiv, 
1874,  2  O'M.  &  H.  213,  the  competency  of  a  recount  was  argued  and 
admitted,  and  since  then  recounts  have  become  general.  In  Stepney,  1886, 
4  O'M.  &  H.  51,  the  Court  indicated  what  kind  of  statements  would  justify 
a  petition  for  recount.  Mere  curiosity  or  dissatisfaction  with  the  result,  or 
vague  averments  of  carelessness  on  the  part  of  the  returning  officer,  ought 
not  to  be  sufficient  {Stepney,  1886,  4  O'M.  &  II.  50). 

The  Election  Court,  or  the  Lord  Ordinary  on  the  Bills  in  their  absence, 
will,  on  application,  order  a  recount  to  take  place  before  some  responsible 
person,  e.g.  the  Clerk  of  Court,  ])rior  to  the  day  fixed  for  trial  {Greenock, 
1892,  Blair,  Elect.  Manned,  402  ;  South  Edinhuryli,  1895).  In  Stepney,  supra, 
the  judge  counted  tlie  papers  liimsolf.  The  result  of  the  recount  may  be 
made  to  the  Election  Court,  at  the  date  lixed  for  trial,  by  way  of  evidence, 
or  by  joint  minute,  and  decree  given  accordingly.  See  procedure  and  inter- 
locutor in  Greenock,  Blair's  Elect.  Manned,  402. 

Serutini/ — is  a  critical  examination  of  the  votes  iiivcn  at  an  election,  for 
the  purpose  of  correcting  the  poll.  There  must  be  a  scrutiny  whenever  the 
petition  claims  that  the  defeated  candidate  has  been  duly  elected,  and  this 
happens  most  frequently  when  the  majority  is  small.  If  the  seat  is  claimed 
by  the  petitioner,  the  respondent  is  entitled  to  meet  this  claim  with  a  ;r- 
criniinatory  petition,  that  is  to  say,  he  is  not  only  entitled  to  defend  iiis  own 
return,  but  also  to  lead  evidence  with  a  view  to  show  that,  even  if  he  himself 
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is  unseated,  the  petitioner  also  is  disqualified  from  being  elected,  and  that  the 
seat  is  vacant  as  regards  each.  Eecriminatory  evidence  cannot  be  led  if  the 
petitioner  withdraws  his  claim  to  the  seat,  when  he  has  established  that  the 
respondent's  election  is  void  for  corrupt  practices  {Gravescnd,  1880,  44  L.  T. 
64,  3  O'M.  &  H.  81 :  Thirsk,  1880,  3  O'Al.  &  H.  113 ;  North  Durham,  1874, 
2  O'M.  &  H.  154).  Leave  to  withdraw  the  petitioner's  claim  to  the  seat  may- 
be opposed  by  the  respondent ;  and  if  leave  is  not  given,  the  respondent  may, 
it  appears,  go  on  with  his  recriminatory  petition,  in  order  to  disqualify  the 
petitioner  on  a  subsequent  election  (CUarc,  W.  &  B.  143  :  New  Windsor,  2 
Peck,  188;  Coventry,  1  Peck,  99).  If  the  whole  petition  is  withdrawn,  the 
respondent  cannot  go  into  the  recriminatory  case  {Maldon,  2  P.  R.  &  D.  146). 
Ordinarilv,  leave  to  withdraw  is  not  given  {Aldridge,  1  C.  P.  D.  410  ;  but  see 
Stroud,  1874,  3  O'M.  &  H.  7). 

The  convenient  practice  is  to  inspect  the  ballot  papers  and  counterfoils 
before  the  trial,  and  application  for  such  leave  is  competent  only  to  the 
"  tribunal  having  cognisance  of  petitions  complaining  of  undue  returns " 
{i.e.  the  Election  Court)  (Piule  41,  Ballot  Act).  I'ut  application  to  inspect 
the  rejected  ballot  papers  need  not,  apparently,  be  made  to  the  election 
judges.  In  England  a  judge  of  the  Supreme  Court  at  Chambers  is  sufficient. 
The  application  must  be  supported  by  evidence  on  oath,  or  affidavits  (Eules 
40  and  41,  Ballot  Act).  The  other  documents  may  be  examined  without 
order  (Pade  42,  Ballot  Act :  James,  1874,  43  L.  J.  C.  P.  238). 

In  addition  to  "  particulars  "  stated  in  the  petition,  there  must  be  what 
are  known  as  scrutiny  lists,  one  lodged  by  the  petitioner  if  he  claims 
"the  seat,  another  by  the  respondent  if  he  enters  a  recriminatory  petition. 
Each  list  sets  out  the  names  of  persons  whose  votes  are  objected  to,  and 
the  objections  to  each  voter.  The  lists  must  be  delivered  to  the  Clerk  six 
days  before  the  trial,  and  no  e^'idence  is  allowed,  except  by  leave  of  the 
Court,  against  votes  or  voters  not  included  in  the  list  (Neild,  1874,  L.  Pt. 

9  C.  P.  104 ;  Pules  9  and  10,  1868).    The  six  days  are  exclusive  of  Sundays, 
the  day  of  trial,  and  the  day  of  service  (Joyce,  22  W.  P.  655). 

A  scrutiny  seldom  stands  alone.  It  is  usually  accompanied  by  general 
charges,  say  of  bribery,  against  the  opposite  party.  In  England,  the 
ordinary  practice  in  such  petitions  is  for  the  petitioner  first  of  all  to  open 
his  case  on  the  general  charges  of  corruption,  then  for  the  respondent  to 
follow  with  Ids  general  charges  against  the  petitioner ;  and  the  reason  for 
this  is,  if  both  parties  are  disqualified  a  scrutiny  becomes  unnecessary.  If 
one  party  is  disqualified  on  the  general  charges,  he  may  still  proceed  with  the 
scrutiny,  to  show  that  his  opponent  was  not  duly  elected  (York,  1869,  1  O'M. 
&  H.  213  ;  Southampton,  ib.  222  ;  Noririch,  ih.  8).  As  to  variations  of  this 
procedure,  see  Berwick,  1880, 3  O'M.  &  H.  178  ;  Stepney,  1886,  4  O'M.  &  H.  35. 

In  Oldham,  1869,  1  O'M.  &  H.  151,  a  scrutiny  took  place  in  an  election 
where  four  candidates  stood  for  two  vacancies. 

Votes  given  by  the  following  persons  are  struck  off  on  a  scrutiny  :  Persons 
whose  names  are  not  on  the  register  ;  persons  whose  names  are,  but  are  per- 
sonally disqualified  (35  &  36  Vict.  c.  33,  s.  7  ;  Stowe,  1874,  L.  P.  9  C.  P.  736)  ; 
women;  aliens  {Isaacson,  1886,  17  Q.  B.  D.  54);  lunatics;  infants;  peers; 
felons ;  persons  guilty  of  corrupt  or  illegal  practices  at  that  or  any  other 
election  within  a  prescribed  time ;  paid  agents ;  personators ;  so  also  votes 
which  are  given  upon  any  l)allot  paper  (1)  which  has  not  on  its  back  the 
official  mark,  (2)  on  which  votes  are  given  for  more  candidates  than  the 
voter  is  entitled  to  vote  for,  (3)  on  which  any  identifying  mark  is  written, 
(4)  which  is  unmarked,  and  (5)  which  is  void  for  uncertainty.  As  to  what 
marks  render  a  vote  good  or  bad,  sec  PAitUAMENTAiiV  Electiox.     Votes  may 
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be  added  as  well  as  struck  off,  /*.//.  votes  which  huNc  heeu  tendered  or 
rejected,  or  counted  for  one  candidate  altli<iugh  given  to  another  {Cinnccster, 
1893,  Day's  El.  Cas.  48). 

If  the  judges  differ  as  to  a  vote  heing  struck  oil',  it  remains  on;  if  as 
to  a  vote  being  put  on,  it  remains  off  (Bvricivk,  IS.SO,  3  U'^I.  \'  H.  178). 
Before  objecting  to  a  vote,  it  is  as  well  to  make  absolutely  certain  tliat  it 
was  not  given  to  the  oltjector.  In  Fi/iiihunj,  1892,  Day's  El.  Cas.  47,  the 
]ietiti()ncr  in  one  morning  succeeded  in  striking  three  votes  off  his  own  score. 

Only  the  faces  of  the  Ijallot  })aj»ers  were  allowed  lo  be  seen  in 
Tj/rone,  187-".,  21  W.  ll  027,  and  this  was  followed  in  Stowe,  1874,  L.  K.  9  C.  P. 
447.  In  neither  Stoicc  nor  Tyrone  was  it  alleged  that  votes  improyjerly 
marked  had  been  received.  In  L'cncick  (1880)  the  judge  at  Chambers,  of 
consent  (»f  parties,  ordered  ins})ection  of  the  counterfoils  and  all  tiie  ballot 
pajters;  and  it  is  diflicult  to  see  how  a  scrutiny  can  be  i)roperly  conducted 
without  such  an  oidci-. 

Evidence. — rarfiei'lars. — Evidence  need  not  be  stated  in  the  ])etition,  but 
the  Court  or  the  election  judges  may,  at  the  request  of  the  respondent,  order 
the  petitioner  within  a  certain  time  to  lodge  with  the  Clerk  and  serve  on 
the  respondent  such  " pdrfienhirs"  as  may  be  necessary  to  prevent  surprise 
at  the  trial.  The  ])aiticulars  are  really  specified  statements  as  to  the  acts 
of  briljcry,  etc.,  personation,  or  illegal  i)ractices  founded  on  in  the  petition. 
Particulars  may  be  ordered  to  be  deli\ered"  so  far  as  known  "  (Mtnide,  1874, 
L.  R  9  C.  P.  165;  Lcnham,  1883,  10  Q.  W.  D.  293).  No  evidence  except 
relating  to  the  particulars  is  admissible  without  leave  (Eule  1,  2,  add.  Pules, 
1869).  In  //}W,  1895  (lVy//0,  23  E.  171,  particulars  were  ordered  to  be 
lodged  not  later  than  three  weeks  before  the  date  of  trial.  In  Heal,  I>.  P.  4 
C.  P.  145,  the  time  fixed  for  delivery  was  three  days  before  the  trial.  In 
allegations  of  l)ribery  and  treating,  it  is  necessary  to  set  forth  the  i)laces 
where  the  alleged  acts  were  committed,  and  the  form  in  which  the  l)rib('ry 
was  effected  (Ifooc/,  si/pra).  Leave  to  amend  the  jiarticulars  to  include  new 
matter  may,  if  circumstances  demand  it,  be  given  1)V  the  Ctnirt  (Pule  2,  add. 
Pules,  1869;  Longford,  1870,  2  O'M.  &  J  I.  7:  Horwich,  1880,  3  CM.  &  II. 
00;  Wifjan,  1811,'  4  O'M.  &  H.  1  ;  West  Belfast,  ib.  106).  But  tMs  is 
a  very  (Hfferent  kind  of  amendment  from  the  amendment  of  a  ])etition  to 
include  a  new  charge,  (jr  a  new  ground.  Particidars  are  ordeied  to  be  struck 
out  when  no  charge  has  been  made  in  the  petition  under  whicii  they  could 
l)roperly  be  given.  To  allow  such  wduM  be  to  allow  the  ])etitioner  unduly 
to  extend  tlie  scope  of  bis  jictition  {.]/ii/if;/niiieri/,  1X02,  Day's  El.  Cas.  14). 

Diliqcncc  to  recover  Documents  is  incompetenl  in  an  election  jjetition  {Moore, 
1883,  10  Q.  P..  D.  290 ;  Wells,  1880,  5  C.  P.  D.  546 ;  Hood,  1895,  23  P.  171). 
But  the  judges  may  grant  warrant  to  cite  witnesses  and  havers  in  common 
form  to  attend  the  trial.  If  the  witness  thinks  that  the  documents  asked  for 
in  the  warrant  are  altogether  outside  the  scope  of  the  in([uiry,  and  such 
as  the  election  judges  would  not  call  upon  him  lo  produce,  lie  may  act 
accordingly  :  Imt  if,  on  the  other  hand,  documents  whicli  might  throw  light  on 
the  proceedings  are  called  for  and  he  does  not  bring  them,  there  may  be  a 
question  of  adjournment  and  a  question  of  ex])enses  {Hwil,  supra)-  See  also, 
on  the  (piestion  of  production  of  documents,  JJ'indsoi',  1869,  1  O'M.  &  H.  5  ; 
Itradford,  ib.  3.0 :  Westminster,  ib.  193:  Tamworth,  ib.  76:  Sa/ford,  ib.  136; 
JVort'hallerfon,  Hi.  167.  The  Court  has  jurisdiction  to  order  tlie  Post  Office 
authorities  to  produce  speeifii^l  teleu'rams  (/A'/^)?*,  1809  1  O'^f.  \"  1L  13'.': 
JIancieh,  1880,  3  O'M.  .^  11.  Oi  :  Coventry,  1869,  19  L.  T.  742). 
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Witnesses  are  cited  and  sworn  in  the  usual  way,  and  the  judges  may 
compel  the  attendance  of  persons  as  witnesses  who  may  appear  to  tliem 
to  have  been  concerned  in  the  election.  Disobedience  is  contempt  of  Court. 
In  general,  the  ordinary  rides  of  evidence  as  to  hostile  witnesses,  and  as  to 
discrediting  or  contradicting  witnesses  apply.  Witnesses  may  be  examined 
on  commission  if  too  ill  to  attend  and  the  evidence  is  material  {Staleyhridge, 
1869,  19  L.  J.  703). 

"Witnesses  are  entitled  to  reasonable  expenses,  certified  by  the  Clerk 
of  Court  (Eule  23),  and  the  same  applies  to  a  witness  called  by  the  Court 
ex  proprio  mofic(iiii.  31,  34,  31  &  32  Vict.  c.  125).  The  cost  of  witnesses  in 
the  first  instance  is  paid  by  the  party  adducing  them  (Ptule  23).  Subject  to 
the  provisions  of  the  1868  Act,  the  election  judges  have  all  the  powers  and 
jurisdiction  of  a  judge  of  the  Court  of  Session  sitting  in  a  civil  cause  with- 
out a  jury  (s.  58  (15),  Act  of  1868). 

Certificate  of  Indemnity. — A  witness  who  truly  answers  all  questions  put 
to  him  is  entitled  to  receive  a  certificate  of  indemnity  from  the  Election  Court 
(Barrow,  1886,  4  O'M.  &  H.  83;  Packard,  1886,54  L.  T.  622),  and  any 
answer  made  by  him  is  not  admissible  in  any  proceedings  against  him  except 
for  perjury  (s.  59  (a,  h),  ih.).  It  does  not  relieve  him  from  the  civil,  political, 
judicial,  or  other  incapacities  which  may  follow,  or  be  imposed  on  persons 
guilty  of  offences  under  the  Corrupt  Practices  Act.  Proceedings  other  than 
criminal,  to  enforce  such  incapacities,  are  quite  competent  (s.  38  (5),  s.  59 
(3),  ib.).  A  certificate  of  indemnity  may  be  granted  to  the  respondent  and 
his  election  agent,  if  called  as  witnesses  {Barrow,  1886,  4  O'M.  &  H.  83 ; 
Hexham,  Eocliester,  and  Walscdl,  1892,  Day's  El.  Cas.  39).  If  a  witness  has 
not  received  a  certificate,  he  may  be  prosecuted  by  the  Lord  Advocate  or 
Procurator-Fiscal,  if  it  appears  that  such  witness  has  been  guilty  of  an 
offence  under  the  Corrupt  Practices  Act  (s.  68  (3)  {c),  C.  P.  P.  A.,  1883). 

Relief. — Although  in  the  petition  corrupt  and  illegal  practices  may  be 
proved  to  have  occurred  at  the  election,  it  does  not  follow  that  the 
respondent  will  lose  his  seat.  He  may  be  able  to  get  relief  from  the  judges 
under  sec.  22  of  the  Act  of  1883  ;  and  in  almost  every  case  where  the  seat  is 
claimed  upon  averments  of  corrupt  and  illegal  practices,  the  respondent 
ought  to  be  ready  to  lead  evidence  to  show  that  he  is  entitled  to  relief 
under  that  section.  The  Court  cannot  grant  relief  when  the  candidate 
himself  has  been  guilty  of  treating,  undue  influence,  or  illegal  practices,  or 
any  or  all  of  them,  nor  where  his  agents  are  proved  guilty  of  bribery, 
personation,  or  instigating  personation.  But  where  treating,  undue 
influence,  or  illegal  practices  have  been  committed  by  any  of  the  agents 
other  than  the  election  agent,  relief  may  l)e  granted,  provided  the  respondent 
satisfies  the  stringent  conditions  precedent  to  relief  under  sec.  22.  In  no 
case  can  relief  be  granted  for  bribery  or  personation. 

Relief  may  be  obtained  also  under  sec.  23  to  except  an  innocent  act  from 
l)eing  an  illegal  practice  :  and  an  authorised  excuse  for  non-compliance  with 
provisions  as  to  return  and  declaration  respecting  election  expenses  under 
sec.  34 ;  all  of  these  are  of  vital  importance  to  a  candidate  or  respondent 
who  has  made  mistakes  in  the  course  of  the  election. 

Improper  acts  of  the  election  agent  can  only  be  excused  if  they  are 
inadvertent ;  and  the  ap])lir-ation  is  made  under  sec.  23.  If  they  do  not  come 
within  that  section,  the  candidate  must  suffer  the  consequences.  For  cases 
upon  sec.  23,  see  Day's  El.  Cas.  74.  See  Corrupt  and  Illegal  Practices. 
Public  Prosecutor. — The  Lord  Advocate  is  represented  at  the  trial  of  a 
)»etition  either  by  one  of  his  De])utes  or  liy  the  Procurator-Fiscal  of  the 
Sheriff'  Court  of  the  district  (s.  68,  ib.).     His  function  is  twofold  :  io  pro- 
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secute,  if  need  be, any  offender,  and  to  protect  the  })ul»lic  interest  by  prevent- 
ing the  sui)])ression  of  evidence  likely  to  thnnv  light  upon  the  jtroceedings 
at  tlie  election.  He  has  ])()wer  to  call  witnesses  (s.  43,  subs.  2,  C.  1*.  P.  A., 
1883).  In  general,  he  has  no  right  to  cross-examine  {Steiniry,  LSHG,  4  O'M. 
&  H.  37),  or  to  address  the  Court  \i]jon  the  question  as  to  whether  a  witness 
was  guilty  of  an  (tffence,  unless  he  was  in  a  position  to  prosecute  him 
{Buch'osc,  1886,  4  O'M.  &  H.  115).  When  the  judge  grants  warrant  for 
the  apprehension  or  commitment  of  any  peison  susp(,'cted  oi  a  corrupt  or 
illegal  practice,  the  case  is  rci)orted  to  the  L(jrd  Ad\ocate,  so  that  such 
person  may  be  tried  before  the  High  Court  or  the  Sheriff",  as  the  case  may 
be.  It  is  the  duty  of  the  Advocate-Depute,  or,  in  his  absence,  the  Fiscal, 
if  it  ai)]iears  that  an  offence  has  been  committed  Ity  any  j^erson  who  has 
not  received  a  certificate  of  indemnity,  to  re^jort  the  case  to  the  Lord 
Ad\ocate,  so  that  such  person  may  be  tried  before  the  proper  Court, 
although  no  warrant  may  ha\e  been  issued  by  the  judges  (s.  68  (3),  ih.). 

Costs  of  ])etitions  usually  follow  event,  and  are  taxed  as  nearly  as 
])0ssible  according  to  the  same  principles  as  costs  between  agent  and  client 
in  a  Court  of  Session  cause,  and  the  Auditor  does  not  allow  any  charges 
on  a  higher  scale  (s.  68  (17),  C.  P.  P.  A.,  1883).  "When  the  account  is 
taxed,  it  mav  be  decerned  for  in  the  ordinary  way,  either  l)y  the  election 
judges  or  by\he  Division  (liule  34,  1808  ;  Hood,  1896,  23  E.  4).  The  public 
prosecutor's  expenses  are  directed  to  be  paid  by  the  Treasury  (s.  43  (8),  ih.), 
unless  for  some  reasonable  cause  the  Court  otherwise  directs.  In  one  case, 
Kenniwjton,  1886,  4  O'M.  &  H.  95,  the  petitioner  was  ordered  to  pay  the 
costs  of  the  public  prosecutor. 

There  are  so  many  ditferent  circumstances  regulating  the  question  of  costs, 
that  it  would  serve  no  useful  purpose  to  detail  the  cases  dealing  with  that 
subject  here.     Eeference  may  be  made  to  Parker  on  Elections,  2nd  ed.,  ]).  567. 

Constituencies  where  corruption  has  been  general,  and  private  individuals 
guilty  of  offences,  may  be  ordered  by  the  Court  to  pay  the  costs,  either  in 
whole  or  in  part  (s.  44,  C.  P.  P.  A.,  1883). 

Bcport  to  the  SpeaJcer  hy  Election  Courts. — The  result  of  the  trial  is 
certified  in  writing  to  the  Speaker.  Where  a  charge  of  corrupt  or  illegal 
practices  has  been  made,  the  judges,  in  addition  to  the  certificate  of  their 
finding,  must  report,  stating  (1)  whether  any  corrupt  or  illegal  practice  has 
been  committed  by  or  with  the  knowledge  and  consent  of  the  candidate ; 
(2)  the  names  of  persons  who  are  guilty  of  such  offences,  and  whether  or 
not  they  lune  received  certificates  of  indemnity :  (3)  and  whether  such 
offences  luevailed  extensively  (s.  11  (13-15),  Act  1868  ;  s.  11  (14),  C.  P.  P.  A., 
1883).  The  judges  may,  at  the  same  time,  make  a  special  report  to  the 
Speaker  exonerating  a  candidate  in  certain  cases  of  corrupt  and  illegal 
practices  by  agents  (s.  22,  C.  P.  P.  A.,  ISS.")),  or  allowing  an  authorised 
excuse  for  non-compliance  with  the  statutory  provisions  as  to  the  return 
and  declaration  respecting  election  expenses  (s.  34  (1),  ih.).  See  Corrupt 
AND  Illf.gal  Practices,  Relief.  Before  a  person,  not  a  party  to  the  petition, 
nor  a  candidate  on  whose  behalf  the  seat  is  elainu'd,  is  reported  guilty  of 
corrupt  or  illegal  practices,  notice  must  be  given  to  him,  and  if  hi'  ap[>ears, 
opportunity  must  be  given  him  of  being  heard  personally,  ami  of  calling 
evidence  to  sho^v  why  he  shoidd  not  be  reported  (s.  38,  C.  P.  P.  A.,  1883). 
Such  a  person  has  no  right  to  be  heard  by  counsel  or  solicitor  {Mixuficl  Jones, 
1889,  23  Q.  B.  D.  29):  Imt  the  Court  may  in  the  exercise  of  its  discretion 
allow  this,  as  was  done  in  Hexham,  and  Iwehester,  1892,  Day's  El.  Cas.  78. 
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If  the  judges  diHer  as  to  the  suhject  of  the  report,  tliey  certify  the 
ditlereuce  and  make  no  report  on  the  subject  on  whicli  tliey  differ  (42  & 
4o  Met.  c.  75,  s.  2),  and  persons  iui})ncated  are  not  aW'ected  (Montgovieri/, 
1892,  Day's  El.  Cas.  79).  If  they  dilfer  on  a  question  of  return  or 
election,  they  certify  the  ditlerence,  and  the  member  is  returned  (s.  2,  ib.; 
Down,  1880,  o  O'M.  &  H.  123).  If  they  determine  that  a  member  was 
uot  duly  elected  or  returned,  but  differ  as  to  the  rest  of  the  determination, 
they  certify  that  ditference  and  the  election  is  void  (s.  2,  ib.).  The  judges 
may  also  make  a  special  report  to  the  Speaker  on  any  matters  arising  in 
the  trial  on  which  they  think  the  House  of  Commons  ought  to  be 
informed  (s.  11  (15),  31  &  32  Vict.  c.  135:  see  Bradford,  1869,  1  O'M. 
c^-  H.  31:  Bridgcwatcr,  lb.  112;  Norwich,  1875,  3  O'M.  &  H.  17;  Gloucester, 
ib.  75). 

In  every  case  where  there  has  been  withdrawal  of  a  petition,  the  Court 
reports  to  the  Speaker  whether  in  its  opinion  the  withdrawal  w^as  the 
result  of  a  corrupt  arrangement,  or  in  consideration  of  the  withdrawal  of 
any  other  petition  :  and  if  so,  tlie  circumstances  attendinu'  the  withdrawal 
(s.  41  (1-9),  C.  P.  P.  A.,  1883). 

The  House  of  Commons  enters  the  report  or  reports  in  its  journals,  and 
gives  the  necessary  directions  for  confirming  or  altering  the  return,  and  for 
issuing  a  new  writ,  or  for  carrying  the  determination  into  execution,  as  the 
case  may  be. 

Civil  Action  for  Penalties. — Persons  guilty  of  offences  under  the  C.  P.  P. 
Acts  are  liable  to  certain  penalties.  See  Cokkupt  and  Illegal  Peactices. 
There  inay  be,  however,  in  some  circumstances,  civil  suits  for  penalties 
at  the  instance  of  any  persons  who  choose  to  bring  them.  A  candidate  or 
agent  who  gives  cockades  to  a  voter  or  inhabitant  of  the  constituency 
exposes  himself  to  an  action  for  the  recovery  of  two  pounds  and  costs 
(s.  7, 17  &  18  Vict.  c.  102  ;  C.  R  P.  A.,  1883,  s.  06,  and  Sched.  V.).  So  also, 
penalties  may  be  sued  for  and  under  sec.  33  (5)  of  the  Act  of  1883.  That 
section  provides  that  if  the  return  and  declaration  of  election  expenses  are 
not  transmitted  wit  bin  the  time  limited  for  that  ])urpose,  the  candidate  shall 
not  sit  or  vote  in  the  House  of  Commons  until  the  return  has  been  trans- 
mitted, or  until  an  authorised  excuse  for  failure  has  been  allowed.  If  he 
does  sit  and  vote,  he  shall  forfeit  £100  a  day  for  every  day  he  sits  and 
votes  to  any  person  who  sues  for  the  same.  This  action  is  rare;  two  instances 
only  can  be  recalled,  one  where  the  late  Rt.  Hon.  W.  H.  Smith  was  threatened, 
if  not  actually  sued  (not  reported),  and  the  other  at  present  pending  (March 
1897)  in  the  English  Courts  against  Dr.  Clark,  M.P.  for  Caithness,  and  at 
the  instance  of  a  solicitor  who  was  unsuccessful  in  enforcing  a  guarantee 
given  by  Dr.  Clark  for  the  expenses  of  a  candidate  in  another  election. 
In  Dr.  Clark's  case  the  action  could  not  be  raised  in  Scotland,  as  in  the 
absence  of  arrestment  to  found  jurisdiction,  he  was  not  amenable  to  the 
jurisdiction  of  the  Scotch  Courts.  (On  this  question  of  penal  actions  and 
the  rights  of  a  common  informer  generally,  sec  Di/rr,  I  Ex.  152  :  Lewis, 
10  Ex.  86  :  Robinson,  7  [).  W.  I).  465  ;  llnidlamil,^  S  Apjj.  Ca.  354;  Brighton 
yhjnariurn,  1879,  3  Ex.  Div.  137;  altW.  4  Ivx.  Div.  107;  see  also  Grosset, 
17o3,  5  Brown's  Pari.  Cas.  527.)  Wilful  misconduct  on  the  part  of  the 
returning  officei-,  presiding  officer,  or  clerk,  renders  them  lial)le  to  a  ])enalty 
suit  for  a  sum_^not  exceeding  £100  (s.  61  (1),  C.  P.  P.  A.,  1883;  s.  11, 
Ballot  Act,  1872).  Eor  ])enalties  against  assess(jrs  or  other  officials  for 
neglect  of  duty  under  the  Ifcgistration  Acts,  see  sees.  :!8,  39  of  24  &  25 
Vict.  c.  83  (The  County  Voters  Act,  1861). 
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A  returning  otticer  who  wilfully  delays,  or  neglects,  or  refuses  duly  to 
make  a  return  of  any  person  who  ought  to  l)e  returned  to  serve  in  Parlia- 
ment may,  if  it  is  determined  It}'  election  jtetilion  that  such  person  was 
entitled  to  he  returned,  he  sued  hy  him  in  the  Court  of  Session  for  douhle 
the  amount  (jf  damages  sustained  hy  reason  thereof,  witii  expenses.  JJut 
the  action  must  he  raised  within  a  year  after  the  date  of  commission  of  the 
act  alleged,  or  within  six  months  after  the  tri.d  of  the  petition  (s.  48,  31  & 
32  Vict.  c.  125). 

Any  sherilTor  slaTill-sulisLituLe,  sherinCleik  or  town  clerk,  who  wilfully 
contravenes  the  jaovisions  of  2  &  ."5  AVill.  iv.  e.  Go  (IJeform  Act),  may  he 
sued  in  the  Court  of  Session  l)y  any  aggrieved  ]»arty  for  £500,  without 
prejudice  to  such  })arty's  right  against  the  returning  olHcer,  to  recover 
damages  at  common  law  or  statute  for  a  false  return. 

The  action  nnist  he  raised  within  four  months  after  the  oftence,  and 
written  notice  nnist  he  given  to  the  defender  at  least  one  month  Ijefore  the 
action  is  raised  (s.  38,  2  il-  3  "Will.  iv.  c.  65). 

An  action  brought  to  recover  penalties  proceeds  hy  summons  in  the 
Outer  House  in  the  same  way  as  if  it  were  for  a  sum  of  money  in  an 
ordinary  petitory  action ;  and  if  the  sum  concluded  for  is  less  than  £25,  it 
must,  it  is  submitted,  be  brought  in  the  Sheriff  Court. 

As  to  penalties  for  sitting  and  voting  without  taking  the  oath  of 
allegiance,  see  Bradlauyh,  supra,  and  1885,  14  (^).  ]].  D.  067,  and  cases 
therein  quoted. 

[Blair's  Election  Manual;  Nicolson  on  Elections]  Kogers  on  Elections; 
Parker  on  Elections  ;  jNIattinson  and  Macaskie's  Corrupt  Practices.^ 

See  Coituui'T  and  Illegal  Pkac  ticks  ;  PAKLL\MENTAiiY  Election. 


Election  Petition  (lYIiinicipal,  County  Council, 

etc.). — AH  election  petitions,  other  than  parliamentary,  are  regulated  by 
the  Elections  (Scot.)  (Corrupt  and  Illegal  Practices)  Act,  1890  (53  &  54  Vict. 
c.  55),  and  the  accompanying  rules  contained  in  the  Act  of  Sederunt  of 
8  Nov.  1890.  In  this  Act  "election"  means  an  election  to  a  corporate 
ofUce,  i.e.  the  office  of  county  councillor,  town  councillor,  police  commis- 
sioner, member  of  parochial  and  school  board,  and  parish  councillor  (s.  2). 
Subject  to  the  provisions  of  the  Act  and  the  rules  made  under  it,  the 
principles,  practice,  and  rules  observed  in  the  case  of  parliamentary  petitions, 
and  in  particular  the  principles  and  rules  with  regard  to  agency  and 
evidence,  and  to  a  scrutiny,  and  to  the  declaring  any  person  elected  in  the 
room  of  any  other  person  declared  to  have  been  not  duly  elected,  are  to  be 
observed  so  far  as  nuiy  be  in  petitions  under  the  Act  of  1890  (s.  47  (2)). 

Grounds  of  a  Petit  ion. — There  are  four  grounds  on  which  an  election 
may  be  questioned:  (1)  General  corruption,  (2)  corrupt  or  illegal  practices 
on  the  part  of  the  candidate  or  his  agents,  (3)  incapacity  of  the  candidate 
elected,  and  (4)  irregularities  in  the  votes  which,  upon  a  scrutiny,  would 
reduce  the  majority  to  a  minority  (s.  30  (1)).  Under  the  last  head  would 
fall  all  such  grounds  as  intimidation,  rioting,  miscount,  improper  closing  of 
the  poll,  etc.  An  election  shall  not  be  questioned  on  any  of  these  grounds 
by  way  of  reduction  or  suspension,  or  by  any  other  form  of  process  other 
than  an  election  petition  (s.  30  (2) ).  If  an  election  is  challenged  on  other 
grounds,  it  may  be  by  reduction  or  declarator,  or  some  other  process,  but 
it  must  be  brought  within  one  month  from  date  of  election  (16  Vict.  c.  20, 
s.  5 ;  Drew,  1854,  17  D.  51  ;  Thorn,  1885,  12  P.  701). 
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Pefitioners.—A  petition  may  be  presented  by:  (1)  four  or  more 
persons  who  voted  or  had  a  right  to  vote  at  the  election,  or  (2)  a  person 
alleging  himself  to  have  been  a  candidate  at  the  election  (s.  31  (1) ). 

If  the  sole,  or  sole  surviving,  petitioner  die,  any  person  qualified  as 
above  may  apply  to  the  Court  to  be  substituted  as  a  petitioner  within 
twentv-one  days  from  the  publication  of  the  notice  of  death  by  the  Sheriff 
Clerk  \s.  39(3);  A.  of  S.  s.  11). 

Bespojidcnfs  may  be  one  or  more  of  those  persons  whose  election  is 
questioned,  or  the  returning  officer,  if  his  conduct  is  complained  of  (s.  31 
(2)).  Two  or  more  candidates  may  be  made  respondents  to  the  same 
petition,  and  their  cases  may  be  tried  at  the  same  time,  and  the  petition 
is  deemed  to  be  a  separate  petition  against  each  (s.  34).  New  respondents 
may  be  substituted  in  the  foUowmg  circumstances :  If  before  the  trial  a 
respondent,  other  than  tlie  returning  officer,  dies,  resigns,  or  ceases  to  hold 
office,  or  gives  notice  that  he  does  not  intend  to  oppose,  a  new  respondent 
or  respondents,  not  exceeding  three,  may  be  substituted,  provided  that  the 
application  to  be  so  substituted  was  made  within  ten  days  from  the  notice 
of  the  change  of  circumstances  given  by  the  Sheriff  Clerk  (s.  40 ;  A.  of  S. 
s.  12).  The  fact  that  the  respondent  has  ceased  to  hold  office  does  not 
preclude  the  right  of  the  petitioner,  if  so  advised,  to  proceed  with  the 
petition  (s.  3G  (11)). 

To  whom  Presented. — The  petition  is  drawn  in  the  form  of  an  ordinary 
Sheriff  Court  petition,  with  condescendence  and  note  of  pleas  annexed 
(A.  of  S.  s.  1),  and  is  presented  to  and  tried  in  the  Sheriff  Court  of  the 
county  in  which  the  electoral  area,  or  the  largest  part  of  it,  is  situated. 
The  presiding  judge  is  the  Sheriff,  and  not  the  Sheriff-Substitute  (s.  35). 
But  the  Sheriff-Substitute  may  hear  and  dispose  of  questions  concerning 
the  withdrawal  or  substitution  of  respondents  (s.  40),  abatement  (s.  39), 
security  (s.  33),  time  for  presenting  (s.  32),  time  for  lodging  and  paying 
claims,  or  allowing  excuse  for  failure  to  lodge  the  return  and  declaration 
of  expenses  (s.  25).  The  Sheriff  Court  has  the  same  powers  and  privileges 
as  the  Election  Court  in  parliamentary  petitions,  except  that  any  fine  or 
committal  made  by  the  Sheriff'  Court  may  be  reviewed  by  the  Court  of 
Session,  or  in  vacation  by  the  Lord  Ordinary  on  the  Bills  (s.  35  (2)  ).  The 
Sheriff  Clerk  is  the  Clerk  of  Court  (A.  of  S.  s.  5).  A  question  of  law 
arising  out  of  the  petition  may,  if  the  Sheriff  think  necessary,  be  submitted 
to  the  Court  of  Session  to  decide  (s.  36  (8) ) ;  and  if  the  case  raised  by  the 
petition  may  be  conveniently  stated  in  a  special  case,  it  may,  on  applica- 
tion, be  so  ordered  to  be  stated  by  tlie  Sheriff,  and  remitted  to  the 
Court  of  Session  to  decide  (s.  36  (7)  ). 

The  petition  is  lodged  with  the  Sheriff'  Clerk,  wlio  transmits  it  to  the 
Sheriff'.  Thereupon  the  Sheriff  fixes  the  amount  of  security  to  be  given  by 
the  petitioner,  and,  if  he  thinks  fit,  orders  answers  within  a  specified  time 
after  service. 

Service  is  made  either  personally  or  by  registered  letter  sent  to  the 
known  address  of  the  respondent.  It  must  Ije  delivered  within  five  days 
after  the  presentation  of  the  petition  (A.  of  S.  s.  1). 

Time  for  Petitioniii/j. — The  petition  must  be  presented  within  twenty- 
one  days  after  the  election,  but  in  certain  cases  of  corrupt  or  illegal 
practices  a  longer  period  is  allowed. 
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If  the  coinplaiiit  is  a  corrupt  practice  or  illegal  pruciice,  done  ur  made  hy 
the  caiKhdate  himself,  or  with  his  knowledge  since  the  clectiun,  presentation 
must  be  within  twenty-eight  days  after  the  date  of  the  alleged  offence. 

If  the  complaint  is  an  illc(j((l  practice  other  than  above,  it  must  be 
presented  within  fourteen  days  after  the  return  and  declaration  of  the 
candidate's  expenses  has  Ijeen  received  (s.  32  (1)  ). 

Security  for  Costs. — As  soon  as  the  petition  is  lodged,  the  Sheriff  fixes  the 
security  to  be  given  by  the  petitioner.  It  may  not  exceed  £500,  and 
whatever  sum  is  fixed,  it  must  be  found  l)y  the  petitioner  within  three 
days.  Within  five  days  the  jjetitioner  must  serve  the  petition  on  the 
respondent,  as  also  a  notice  of  the  security  demandable.  Objections  to  the 
nature  of  security  offered  by  the  petitioner  may  l)e  made  by  the  respondent 
within  five  days  aftei'  service,  and  are  heard  and  decided  by  the  Slierifl'  Clerk 
(s.  33  (1-7);  A.  of  S.  ss.  1  and  2).  Ncjtice  of  the  nature  of  the  proposed 
security  must  be  served  on  the  respondent,  otherwise  the  jjetition  will  be 
dismissed  {Hunter,  1896,  3  S.  L.  T.,  No.  418;  cf.  also  Williams,  1879,  5  C. 
P.  D.  135,  on  the  construction  of  a  similar  provision  in  the  Cor.  Pract. 
(Municip.  Elect.)  Act,  1872,  s.  13,  subs.  4.  The  petition  was  dismissed 
there  also). 

Notice  and  Tlace  of  Trial. — Notice  of  the  time  and  place  fixed  for  the  trial 
by  the  Sheriff  is  affixed  by  the  Sheriff  Clerk  to  the  notice-board  at  his  ]irincipal 
office  not  less  than  seven  days  before  the  date  of  trial.  He  must  also  send 
copies  of  the  notice  to  the  petitioner,  the  respondent,  the  Lord  Advocate,  and 
the  returning  officer  not  less  than  seven  days  before  the  trial  (s.  36  (1)  ;  A.  of 
S.  s.  4).  The  returning  officer  on  receiving  his  notice  must  publish  it  by 
advertisement  in  the  area  for  which  the  election  ({uesti(jned  was  held  (A.  of 
S.  s.  4).  The  place  of  trial  is  the  Sheriff  Court,  but  some  other  convenient 
place  within  the  sheriffdom  may  be  appointed. 

Amendment. — It  is  competent  to  amend  a  })etition,  raised  within  twenty- 
one  days  of  the  return,  by  introducing  averments  charging  corrupt  or 
illegal  practices  committed  since  the  election  ;  but  such  amendment  can 
only  be  made  with  leave  of  the  Court,  and  must  be  made  within  the  time 
specified  for  raising  a  petition  in  such  cases  after  the  date  of  the  alleo-ed 
corrupt  or  illegal  practice  (s.  32  (2)  (3)  ).  But  the  Sheriff  has  also  power  at 
any  stage  to  allow  amendment,  subject  to  conditions  as  to  expenses,  provided 
that  no  amendment  shall  alter  the  ground  of  the  petition,  except  so  far  as 
consistent  with  the  terms  of  sec.  32  (2)  (3),  above  narrated  (A.  of  S.  s.  3). 

Withdrawal  is  only  competent  by  special  permission  of  the  Court  on 
application  by  minute  (s.  38).  Notice  of  the  application  must  be  made  to  the 
Lord  Advocate  and  the  returning  officer,  the  latter  of  whom  must  publish 
the  notice  on  receipt.  The  Sheriff  fixes  a  diet  of  hearing  not  sooner  than 
eight  days  from  the  date  of  his  interlocutor,  and  six  days  before  the  diet 
the  petitioner  himself  must  give  public  notice  of  his  application  to  withdraw 
the  date  of  the  hearing,  and  also  that  any  other  persons  may  apply  to  be 
substituted  as  petitioners.  Before  leave  is  granted,  affidavits  by  all  the 
parties  to  the  petition,  and  their  agents,  that  no  corrupt  bargain  has  been 
entered  into,  must  be  produced,  unless  dispensed  with  by  the  Sheriff  (.s.  ;-;8 
(4)  (13)  (14) ;  A.  of  S.  s.  10).  Copies  of  the  affidavits  must  be  sent  to  the  Lord 
Advocate,  and  he  or  one  of  his  deputes  may  appear  and  object  to  the  with- 
drawal (s.  38  (8)). 
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If  the  Sheriff  thinks  the  withdrawal  has  been  corriqtt,  lie  may  order  the 
original  security  to  remain  as  security  for  any  substituted  petitioner.  If 
not,  then  the  substituted  petitioner  finds  new  security  in  the  usual  way 
(s.  38  (0)  (10)  ).  Xo  petition  shall  be  withdrawn  without  the  consent  of 
all  the  petitioners  (s.  38  (13)  ) ;  and  if  a  petition  is  withdrawn,  the 
petitioner  is  liable  to  pay  the  expenses  of  the  respondent  (s.  38  (12)). 

When  notice  of  withdrawal  has  been  given,  or  that  the  respondent  does 
not  intend  to  oppose,  or  of  the  abatement  of  the  petition  by  deatli,  or  of 
the  occurrence  of  any  event  mentioned  in  sec.  40  of  the  Act,  after  the  notice 
of  trial  has  l)een  publislied,  the  Sheriff  Clerk  must  give  public  notice  in  a 
local  newspaper  that  the  trial  will  not  proceed  on  the  day  fixed  (A.  of  S.  s.  14). 

Abatement. — A  petition  abates  liy  the  death  of  the  sole  petitioner,  or  of 
the  survivor  of  several  petitioners.  Such  abatement  does  not  affect  the 
liability  of  the  petitioner  to  pay  costs  previously  incurred  (s.  39).  New 
petitioners  may  be  substituted  in  such  a  case.     See  Petitioners,  supra. 

ScTvtiny  Lists — Particulars. — When  a  petitioner  claims  a  seat  for  an 
unsuccessful  candidate  he  must,  five  days  before  the  trial,  send  to  the 
Sheriff  Clerk  and  to  the  opposite  party  a  list  of  the  votes  objected  to,  and 
of  the  objections  to  each  vote  ;  and  if  a  respondent  intends  to  prove  that  the 
person  for  whom  the  seat  is  claimed  was  not  duly  elected,  he  shall  in  like 
manner  send  to  the  Sheriff  Clerk  and  to  the  petitioner  a  list  of  the  objections 
on  which  he  intends  to  rely  (s.  36  (10);  A.  of  S.  ss.  7,  8).  Evidence  given 
is  confined  to  the  votes  specified  in  the  list,  except  with  leave  of  the  Sheriff, 
granted  upon  such  terms  as  to  amendment  of  list,  postponement  of  trial, 
and  costs  as  he  thinks  just.  X'othing  in  the  Act  itself  or  Act  of  Sederunt 
is  said  about  "  particulars."  In  parliamentary  election  petitions  they  are 
specially  provided  for  l)y  tlio  additional  rule  of  1869,  and  it  seems  only 
reasonable  that  the\'  shoidd  Ije  ordered  here  when  circumstances  demand 
them. 

Procedure  at  Trial  of  Petition. — The  petition  proceeds  de  die  in  diem 
but  adjournment  of  time  and  place  is  competent  if  the  Court  thinks 
desirable.  P>idence  is  taken  in  shorthand,  and  the  expenses  are  in  the 
first  instance  to  be  paid  by  the  petitioner  (s.  36  (12),  A.  of  S.  s.  5).  At 
every  petition  the  Lord  Advocate  is  represented  by  one  of  his  deputes,  or 
hj  the  Procurator-Fiscal  (s.  41). 

Determination  of  the  Court. — At  the  conclusion  of  the  trial,  the  Court 
must  determine — 

(1)  Whether  the  person  whose  election  is  complained  of  was  duly 
elected;  or 

(2)  Whether  any  other  person  was  duly  elected  in  his  place ;  or 

(3)  Whether  the  election  was  void. 

The  determination  is  final  to  all  intents  as  to  the  matters  at  issue  on 
the  petition  (s.  36  (5)  ). 

If  a  charge  is  made  of  corrupt  or  illegal  practices,  the  Court  must 
determine — 

(1)  Whether  any  corrupt  practice  was  committed  with  the  knowledge 
of  the  candidate. 

(2)  Whether  any  corrupt  practice  was  committed  Ijy  the  agents  (s.  4). 

(3)  The  names  of  all  persons  proved  guilty  of  any  corrupt  practice 
(ss.  6,  42). 
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(4)  Whether  corrupt  practices  extensively  prevailed  (s.  5). 

(5)  Whether  any  candidate  or  his  agent  was  guilty  of  an  illegal 
practice  (s  12). 

(G)  Whether  illegal  practices  prevailed  so  extensivelv  as  to  affect  the 
result  (s.  'Mj  (6)  (a,  h)).  Persons  appearing  to  the  Court  to  he  guilty  of  the 
ottence  of  a  corrupt  or  illegal  practice  are  given  an  opportunity  of  heing 
heard  in  their  defence  (42  (4)). 

Witnesses. — The  Court  may  order  in  writing  any  person  to  a])pear  and 
give  evidence.  Pefusal  to  obey  is  contempt  of  Court.  The  Court  niay 
exproprio  motu  call  any  witness  who  has  beeu  cited  but  not  examined. 

Expenses  of  witnesses  are  certified  by  the  Court,  and  allowed  according 
to  the  ordinary  scale  in  civil  causes  (s.  37),  and  in  the  first  instance  are 
paid  by  the  adducing  party  (A.  of  S.  s.  9).  The  respondent  may  give 
evidence  to  show  that  the  petitioner  or  other  person  who  claims  the  seat 
was  not  duly  elected  (s.  36  (10)). 

Diligence  for  the  recovery  of  documents  has  been  granted  and  refused. 
The  practice  is  not  settled,  but  it  is  submitted  that  the  rule  in  parlia- 
mentary elections  not  U)  allow  a  diligence  should  Ije  followed.  See  Election 
Petition  (Parliamentary) — Bilujcnce  to  recover  Documents. 

Bel  iff  may  be  had  for  the  consequences  of  an  illegal  act  (not  bribery  or 
personation)  under  sees.  23,  24,  and  25  of  the  Act  of  1890.  The  circum- 
stances under  which  relief  is  granted  in  these  elections  are  very  similar  to 
the  circumstances  in  parliamentary.  See  Corrupt  and  Illegal  Practices  ; 
Election  Petition  (Parliamentary). 

Applications  under  sees.  23  and  24  are  competent  only  to  the  Sheritf 
(s.  35  (1));  under  sec.  25,  for  an  authorised  excuse  for  failure  to  lodge 
return  and  declaration  of  expenses,  may  be  made  to  the  Sheriff-Substitute 
(s.  35  (3)). 

Belie/  niuler  See.  23. — If  an  Election  Court  finds  that  a  candidate  has 
been  guilty  by  his  agents  of  treating  or  undue  influence,  or  of  an  illegal 
practice,  but  (1)  that  the  offence  was  committed  without  the  sanction  or 
connivance  of  the  candidate,  (2)  that  all  reasonable  means  were  taken  to 
prevent  such  ofiences,  (3)  that  the  offence  was  trivial  and  unimportant,  and 
(4)  that  in  all  other  respects  the  election  was  free  from  corrupt  and  illegal 
practices  on  the  part  of  the  candidate  and  his  agents, — then  his  election 
shall  not  be  void,  nor  shall  he  be  subject  to  any  incapacity. 

Belief  tinder  Sec.  24. — If  application  is  made  to  an  Election  Court,  and  it 
is  shown  that  any  illegal  practice,  payment,  employment,  or  hiring  arose 
from  inadvertence,  or  accidental  miscalculation  or  other  reasonable  cause,  and 
not  from  any  want  of  good  faith,  and  that  such  notice  of  the  application 
has  been  given  as  the  Court  thinks  fit,  the  Court  may  order  such  act  to  be  an 
exception  from  the  consequences  following  upon  illegal  practices,  etc.,  under 
the  Act. 

Authorised  Excuse  itneler  Sec.  25  (7). — If  the  candidate  applies  to  the  Court 
and  shows  that  his  failure  to  make  the  return  and  declaration  of  election 
expenses,  or  that  any  error  or  misstatement  therein  has  arisen  by  reason  of  his 
illness  or  absence,  or  of  the  absence,  death,  illness,  or  misci>nduct  of  any  agent, 
clerk,  or  oflicer,  or  by  reason  of  inadvertence  or  other  reasonable  cau.se,  and 
not  through  any  want  of  good  faith  on  the  part  of  the  applicant,  the  Court 
may  make  an  order  for  allowing  the  authorised  excuse.  And  this  order  shall 
relieve  the  applicant  from  the  consequences  which  otherwise  would  have 
followed. 
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As  to  interpretation  of  these  provisions  occuning  in  the  Acts  relating 
to  parhamentary  elections,  which  are  almost  identical  in  terms,  and  cases 
decided  thereonli  see  Corrupt  and  Illegal  Pkactices — Belief. 

Prosecution  of  Ofenders.— At  the  trial,  the  Lord  Advocate  is  repre- 
sented by  one  of  his  deputes  or  by  the  Fiscal.  If  the  Sheriff'  grants  warrant 
for  the  apprehension  of,  or  commits,  any  person  suspected  of  being  guilty 
of  a  corrupt  or  illegal  practice,  a  report  sliall  be  made  to  the  Lord  Advocate, 
that  such  person  may  be  tried  as  he  may  direct. 

All  offences  under  the  1890  Act  are  prosecuted  at  the  instance  of  the 
Lord  Advocate,  and,  if  tried  in  the  Sheriff'  Court,  are  tried  by  the  Sheriff', 
and  not  the  Sheriff-Substitute  (s.  41).  Subject  to  the  provisions  of  the  Act  of 
1890,  the  procedure  for  the  prosecution  of  oft'enders,  including  the  grant  to  a 
witness  of  a  certificate  of  indemnity,  shall  be  the  same  as  if  the  offence  had 
been  couunitted  in  reference  to  a  parhamentary  election  (s.  49). 

Expenses,  as  a  general  rule,  follow  the  event,  but  the  Court  has  large 
discretion  (s.  42  (1)).  If  the  expenses  are  not  paid  by  the  petitioner  when 
so  ordered,  within  three  months  after  demand,  the  respondent  may  do 
diligence  upon  the  bond  of  caution  or  other  security  lodged  (s.  42  (2)). 

If  corrupt  practices  extensively  prevailed,  the  constituency  may  be 
ordered  to  pay  the  costs,  in  whole  or  in  part.  So,  also,  any  individual  who 
has  been  proved  to  have  extensively  engaged  in,  or  encouraged,  corrupt 
practices  at  the  election,  may  have  to  pay  costs,  in  whole  or  in  part 
(s.  42  (3)  a,  h) ;  and  any  person  found  guilty  of  a  corrupt  or  illegal  practice 
may  be  made  liable  for  the  expenses  of  any  proceeding  relating  to  the 
offence  (s.  42  (4)).  Expenses  given  against  a  county,  burgh,  school,  or 
parochial  board  are  paid  out  of  the  general  purposes  rate,  police  assess- 
ment, school  or  poor  rate,  as  the  case  may  be  (s.  42  (5)).  Expenses  are 
taxed  by  the  Sheriff'  Court  Auditor  on  the  higher  scale  in  the  table  of  fees 
sanctioned  by  A.  of  S.  4  Dec.  1878  (s.  42  (7),  A.  of  S.  s.  17).  The 
Sheriff's  expenses  are  paid  out  of  the  rates  (s.  43),  and  the  expense  of 
publishing  notices,  etc.  by  the  Sheriff'  Clerk  form  part  of  the  general  costs. 
He  is  also  entitled  to  a  fee  of  two  shillings  for  each  copy  of  a  notice  or 
intimation  sent  out,  which  also  forms  part  of  the  general  costs  (A.  of  S.  s.  16). 

Provision  as  to  a  New  Election  on  the  Scat  being  declared  Vacant. — Where 
an  election  has  been  declared  void,  and  no  other  person  declared  elected  in 
place  of  the  respondent,  a  "  new  election  shall  Ije  held  to  supply  tlie  vacancy 
in  the  same  manner  as  in  a  casual  vacancy  "  .  .  .  .  (s.  45).  Casual  vacancies  in 
county  councils,  town  councils,  etc.,  are  filled  up  by  the  votes  of  the  existing 
members,  and  apparently  this  course  is  the  one  intended  by  sec.  45,  although 
the  words  "  a  new  election  shall  be  held  "  occur,  and  the  last  part  of  the 
section  rather  suggests  an  election  by  the  puljlic.  At  anyrate,  in  Mar^ltcdl, 
Edinburgh,  6  January  1891  (not  reported),  the  town  council  in  such  a 
vacancy,  and  on  the  advice  of  counsel,  filled  up  the  vacancy  themselves. 
Acts  done  by  any  holder  of  office  are  valid,  though  he  may  be  afterwards 
declared  not  elected  (s.  44). 

Civil  Action  for  Pcncdties. — An  elected  candidate  may  not,  until  he  has 
made  the  return  and  declaration  respecting  election  expenses  (s.  25),  or 
until  the  date  of  the  allowance  of  an  authorised  excuse,  sit  or  vote  in 
respect  of  the  corporate  office  to  which  he  has  been  elected.  If  he  does 
so,  he  shall  forfeit  £50  for  every  day  on  which  he  sits  and  votes  to  any 
person  who  sues  for  it  (s.  25  (4)). 
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[lilair's  Elcdiun  Manual,  Marwicks  Municipal  Elections;  Graham's 
Corrupt  Practice.'^ :  lloger.s  on  Ekctions;  Parker  on  Elections.] 

See  Election  Petition  (Paulia.mentakv)  ;  pAiti.iAMKNTAitY  Election; 
Corrupt  and  Illegal  Practices;  County  Council,  Municipal,  School 
liOAKi),  Parish  Council  Elections. 


Electric  Lighting", — The  first  Act  dealing  witli  this  suhject 
was  passL'd  in  i8.S2.  It  was  an  Act  to  facilitate  and  regulate  the  sui»p]y 
of  electricity  for  lighting  and  dther  ])urposes  in  Great  Pritaiu  and  Ireland 
(45  &  40  Vict.  c.  50).  The  lioard  of  Trade  was  empowered  to  grant  licences 
to  a  local  authority,  or  to  a  company  or  person,  to  supply  electricity  within 
a  certain  area,  for  public  or  i)rivate  pur])0ses.  These  licences  required  the 
consent  of  every  local  autliority  having  jurisdiction  within  the  area.  They 
were  granted  for  a  period  not  exceeding  seven  years,  but  might  be  renewed. 
They  might  be  granted  conditionally,  and  an  application  for  such  a  licence 
required  certain  advertisement.  The  Board  of  Trade  was  also  empowered 
to  grant  })rovisional  orders,  authorising  the  sui)])ly  of  electricity,  witliout  the 
consent  of  the  local  authority,  to  make  rules  as  to  a]>])lications  for  licences, 
to  insert  regulations  in  licences  as  to  linutation  of  price  to  be  charged, 
security  from  fire,  etc.  Power  was  granted  to  local  authorities,  subject  to 
certain  consents,  to  borrow  for  tlie  purposes  of  the  Act,  and  there  were 
numerous  otlier  provisions  as  to  laying  the  lines,  compensation  for  damage, 
arbritation,  protection  of  post  office  telegraphs,  re})orts  by  Board  of  Trade, 
etc.  No  electric  line  could  be  placed  above  ground,  or  across  or  along  any 
street,  without  consent  of  local  authority;  and  even  if  such  consent  had 
been  obtained,  the  line  so  placed  might  l>e  removed  if  it  were  dangerous  to 
})ublic  safety. 

The  next  Act  on  the  subject  was  the  Electric  Lighting  Act,  1888,  51  & 
52  Vict.  c.  12,  which  amended  the  Act  of  18.S2,  and  provided  that  in  most 
cases  the  consent  of  the  local  autliority  slioidd  be  required  before  a 
provisional  order  for  the  supi)ly  of  electricity  within  any  area  could  lie 
granted.  Amended  i)rovisions  were  made  for  the  purchase  of  an  electric 
li^ditiuCT  undertaking  by  a  local  authoritv,  and  certain  restrictions  were 
imposed  as  to  placing  of  electric  lines,  etc. 

These  Acts  were  amended  by  the  Electric  Lighting  (Scotland)  Act, 
1890,  53  &  54  Vict.  c.  1:1.  AVliere  the  district  of  any  local  authority  was 
also  within  the  jurisdiction  of  any  gas  commissioners,  the  local  authority 
might  appoint  the  gas  commissioners  to  i)e  the  local  authority  for  such 
district  for  the  purposes  of  the  Electric  Lighting  Acts.  This  could  only  be 
done  with  the  consent  of  the  gas  commissioner.^.  The  schedule  of  the 
Act  provided  that  the  consent  of  the  Secretary  for  Scotland  is  required  to 
allow  any  local  authority  to  borrow  for  the  purposes  of  these  Acts. 

EmancipatiO  was  the  voluntary  act  by  which  ajHtterfainilias 
brought  to  an  end  \n^  2)ofcstas  over  a  person  in  his  power.  The  process  of 
emancipatio  in  the  classical  law  is  fidly  described  by  Gains  (i.  lo2).  The 
father  sold  his  son  three  times  by  mancipafio  to  a  third  person,  and,  after 
each  sale,  the  son  was  manumitt"ed.  The  effect  of  the  third  manumission 
was  to  free  the  son  from  the  polcsfas.  It  was  usual  for  the  fictitious  pur- 
chaser to  remancipate  the  son  to  the  father  after  the  third  inancipatio,m 
order  that  the  latter  nught  himself  perform  the  act  of  manumission  which 
effected  the  enuvu-ipado,  and  so  become  the  sou's  parens  manumissor.     For 
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the  emaucipation  of  a  daughter  or  grandchild  only  one  mancipatio  and 
manumissio  was  necessary.  In  the  later  empire  new  and  simpler  forms  of 
emancipation  were  introduced,  viz.,  emancipation  hy  imperial  rescript,  and 
emancipation  by  entry  in  the  oificial  acta  of  the  Court  (Cod.  8.  49,  5,  6  ;  Inst. 
i.  12.  (3). 

The  legal  etiect  of  emaucipation  was,  that  the  person  emancipated 
became  sui,  instead  of  alieni,  juris,  so  that  henceforth  he  was  able  to  sue 
or  be  sued  in  his  own  name,  to  make  a  will,  to  own  property.  By  being 
emancipated,  a  person  underwent  capifis  diminutio  minima,  whereby  the 
agnatic  relation  which  pre\iously  subsisted  between  him  and  the  members 
of  his  family  was  severed  {Dig.  i.  7  ;  Cod.  8.  49  ;  Gaius,  i.  132  et  seq). 


E m bargO  (from  Spanish  cmharyo,  seizure,  arrest;  comp.  Ijar,  barricade, 
embarrass  (Skeat,  7iV_y//i.  Did.);  rarely  spelled  in  Latinised  form,  Imbargo) 
is  a  seizure,  detention,  or  sequestration  of  ships  or  merchandise  in  the 
ports  of  the  kingdom,  by  an  act  of  the  State,  for  certain  political  purposes. 
Embargoes  are  l)elligerent  or  civil,  according  to  the  purpose  for  which  they 
are  imposed. 

Bdliciercnt  or  warlike  embargo  is  a  sequestration  of  property  belonging 
to  the  Government,  or  tlie  individual  members,  of  the  State  which  is  the 
alleged  wrong-doer.  It  may  or  may  not  be  accompanied  by  a  seizure  of  the 
persons  to  whom  the  goods  Ijelong.  In  maritime  embargoes  the  persons  and 
goods  are  usually  seized  (Phillimore,  Int.  Law,  iii.  44).  It  is  sometimes 
issued  to  prevent  foreign  ships  from  entering  our  ports  (Park,  Insurance,  i. 
168). 

It  is  a  mode  of  redressing  wrongs  by  foreigners  midway  between  Eepeisals 
{q.v.)  and  war.  An  end  largo  may  be  imposed  in  anticipation  of  war,  and  treated 
as  merely  civil  if  the  dispute  is  amical)ly  settled  ;  as  belligerent,  if  war 
&\v^QV\Q\iQ^  {The  Boides  Lust,  5  Ch. ;  Eol).  at  p.  24G).  In  the  Eussian  war 
of  1854  the  Orders  in  Council  laying  eml)argoes  on  Eussian  vessels  in  British 
and  Colonial  ports  are  dated  the  day  following  tlie  declaration  of  war 
(Hazlitt  and  Eoche,  Mar.  Warfare,  pp.  401, 427, 428,  where  the  orders  are  given 
in  extenso).  Other  examples  may  be  found  in  the  case  of  the  Two  Sicilies  in 
1839  (Hall,  Int.  Lata,  4th  ed.,  384),  and  of  Don  Pacifico  (Pitt  Cobbett,  L.  C, 
2nd  ed.,  148  ;  Boyd's  Whcaton,  2nd  ed.,  403  ;  Halleck,  Int.  Law,  i.  481). 

Civil  endjargoes  are  founded  upon  a  particular  and  urgent  necessity  of 
State,  on  the  princijde  salus poijuli  su2')rcma,  lex.  In  1766  an  embargo  was  laid 
on  the  exportation  (»f  wheat  and  w^heat-flour  from  the  United  Kingdom. 
Though  this  step  was  believed  to  have  saved  tlie  people  from  famine  at  the 
time,  it  was  declared  illegal,  and  a  special  Act  of  indemnity  was  passed, — 17 
Geo.  III.  c.  7, — the  last  clause  of  wliich  expressly  applied  the  Act  to  Scotland 
(Phillimore,  Int.  Law,  iii.  46 ;  Hazlitt  and  Eoche,  Maritime  Warfare,  83 ; 
Stephen,  Corn.,  12th  ed.,  ii.  499  ;  Hearn,  Govermnent  of  Ewjland,  41  ;  Dicey, 
Ln/iv  of  the  (UmditHtion,  4tli  ed.,  51 ;  Anson,  Law,  ete.,of  Cond.,  2nd  ed.,  295). 
Examples  of  parliamentary  embargoes  in  Scotland  in  1689  will  be  found  in 
Thomson,  Ads,  ix.  45&,  52J,  58&.  Wharton  {Dig.  s.  320)  gives  a  detailed 
account  of  various  embargoes  proclaimed  by  the  American  Government, 
chiefly  in  reference  to  Cireat  Britain. 

A  temporary  embargo  does  n(ji  disscjlvo  the  contract  of  allieightment, 
whether  it  be  the  act  of  a  foreign  Government  or  of  the  sovereign  conmion 
to  the  parties.  Hence  wages  run  (huing  the  detention,  and  also  time 
freights,  in  tlie  absence  of  special  agreement  to  the  contrary.  But  if  the 
embargo  is  by  way  of  reprisal  against  the  country  to  whicli  the  shi])  belongs. 


EMPHYTEUSIS  21 

Lilt*  ricigliLtM-  may,  1)}'  notice,  tlcLenuiue  Llie  contract,  fui-  oiliciwiso  the 
act  of  the  (lovcinnicnt  would  allcct  its  own  subjects,  an<l  not  the 
foreigner  (M'Lachlan,  4th  ed.,  584  ;  Bell,  Cow.,  7th  ed.,  i'.  565-567,  619-621  ; 
Abbott,  13th  ed.,  761,  779,  791,  etc.). 

Tlic  cxix'nscs  of  wages  an<l  ])rovisions  during  dctt'ntion  liy  finbargo  d<j 
not,  in  England,  fall  under  general  averagi;  (Abbott,  640 :  Arnould  on 
Inmrancc,  6th  ed.,  ii.  882). 

Abandomnent  of  the  voyage,  or  expenses  caused  by  an  embargo,  are  not 
losses  within  the  policy  of  marine  insurance;  but  cmliargoes  fall  within 
the  clause  "arrests,  restraints,  and  detainments  of  princes";  and  so,  if  an 
embargo  is  laid  by  a  foreign  Government  on  ships  or  goods  of  neutrals  or  of 
its  own  subjects,  provided  in  the  latter  case  that  it  is  at  peace  witii  Great 
Britain,  and  the  step  is  not  hostile  to  this  country,  the  assuied  may  give 
notice  of  ARAxnoxMr.N'T  {qj\),  and  recover  in  our  Courts  as  for  a  total  loss. 
Arnould  considers  that  the  same  rule  applies  if  a  Biitish  ship  be  arrested 
or  seized  by  the  British  Government  from  any  State  necessity,  or  detained 
ill  ]Mul  by  a  British-laid  embargo  (Arnould,  ii.  728,  766,  1040). 

[Maude  and  Pollock,  i.  22o,  etc. ;  Owen,  Jkrlandion  of  War,  30,  256,  etc. ; 
Twiss,  Lain  of  Katiom  (War),  21,  35;  Calvo,  Dicfionnaiir,  .s.r. ;  J i1.  Droit 
iiifl.  ii.  608,  where  there  is  a  full  reference  to  authorities.  For  criticism  of 
doctrine,  as  being  mainly  British,  see  Boeck,  dr  la  Froprietd  jjrivde  cnnemie 
(Paris,  1882),  s.  233  ;  Heffter,  Droit  intl.  (Bergson,  :5r(l  ed.),  s.  1 1 1  :  Bluntscldi, 
Voilkcrrccht,  ss.  500,  660.] 


Embassy. — See  Ambassador. 

Embezzlement. — If  a  person  has  received  the  property  of 
another,  and  is  \inder  obligation  to  account  for  it,  he  is  guilty  of  embezzle- 
ment if  he  fraudulently  ap])ropnates  the  pro])erty.  (As  to  distinction 
between  embezzlement  and  theft,  see  Breach  of  Trust  and  Embezzlement.) 
Special  Statutes  have  l>een  passed  to  deal  with  fraud  and  embezzlement  in 
certain  trades  and  manufactures,  e.g.  22  Geo.  ii.  c.  27  ;  17  CJeo.  in.  c.  56. 

Emphyteusis  is  a  perpetual  and  real  right  in  land  belonging  to 
another  ])erson.  It  origuiated  in  a  system  under  which  religious  corpora- 
tions and  municipia  let  out  land  for  an  indefinite  term  of  years,  subject  to 
the  payment  of  an  annual  rent  {vcdifjal).  The  land  so  held  was  arjcr 
rcdvjalis.  The  occupiers  of  the  land  had  their  possession  protected  by 
interdicts  {Dig.  2.  8.  15.  1),  and,  subsequently,  by  a  vJilis  actio  in  rem  (actio 
vcctifjalis,  Dig.  30.  2.  15.  26),  available  even  against  the  owner  of  the  land 
when  non-payment  of  rent  was  not  alleged  {Dig.  6.  3.  1.  2). 

From  the  tliird  century  the  practice  of  letting  agricultural  land  on  these 
terms  was  largely  adopted  liy  private  persons,  as  well  as  by  the  emperor 
and  corporations.  After  Constantine,  lands  so  let  were  usually  termed 
prcedia  cmphgteuticaria,  and  the  rent  began  to  be  called  pernio  or  canoii 
more  frequently  than  vcdigal.  At  a  comparatively  early  period  the  position 
of  the  cmp/igfruta-  had  become  so  like  that  of  owners,  that  the  question 
arose  whether  the  transaction  was  not  a  sale  rather  than  a  lease  (Gains, 
iii.  145).  This  question  remained  unsettled  until  the  precise  nature  of 
the  right  was  finally  determined  by  the  Emperor  Zeno  {Inst.  iii.  24.  3),  to 
the  etlect  that  the  transaction  was  neither  a  sale  nor  a  lease,  but  a  special 


22  E:^rPLOYEr.S  and  workmen  act,  1875 

contract  by  itself.  In  other  wurtls,  the  legal  relation  created  \)y  emphy- 
teusis was  sui  generis,  and  was  governed  by  rules  of  its  own. 

The  emphytev.ta  is  not  owner  of  the  land:  his  interest  is  merely  a  jms 
in  re  aliena.  So  long  as  his  right  lasts,  however,  he  can  practically  deal 
with  the  land  as  if  he  were  actual  owner,  provided  he  does  not  permanently 
depreciate  it.  The  fruits  are  his,  so  soon  as  they  are  separated  from  the 
soil  {Dig.  22.  1.  25.  1).  He  is  protected  by  the  same  remedies  as  the  owner  ; 
his  right  passes  to  his  heirs,  and,  subject  to  certain  restrictions,  can  be 
alienated,  hypothecated,  or  burdened  with  servitudes.  If  he  proposed  to 
transfer  his  interest,  he  must  give  notice  of  his  intention  to  the  dominvs, 
who  might,  if  he  chose,  exercise  a  right  of  pre-emption.  Further,  upon  every 
alienation  l)y  the  emphytmta  to  a  stranger,  the  dominus  was  entitled  to 
exact  a  fine,  which  was  fixed  by  Justinian  at  the  fiftieth  part  of  the  price. 
The  chief  duties  of  the  cmphytcnta  were  to  pay  his  annual  rent  and  keep 
the  land  in  fair  condition.  If  his  rent  were  three  years  in  arrear,  he  might 
be  evicted.     (On  the  whole  subject,  see  Dig.  6.  M.  :59.  4 ;  Cod.  4.  66.) 

Emphyteusis  occupies  an  important  place  in  the  history  of  land  tenure. 
As  Sir  Henry  ]\Iaine  points  out,  it  marks  a  stage  in  the  current  of  ideas 
wliich  led  ultimately  to  feudalism  (Maine,  Ane.  Lav:,  p.  299  ct  se<j.).  The 
prominent  feature  in  envphytcusis  is  just  the  practically  double  ownership 
which  formed  the  distinctive  characteristic  of  the  feudal  system.  Sir 
Thomas  Craig  and  other  older  Scotch  writers  employ  the  term  emphyteusis 
to  denote  a  grant  in  feu-farm.  The  resemblance  between  emphyteusis  and 
a  feu-right  in  Scots  law  is  discussed  in  Stair,  ii.  3.  34 ;  Bankt.  ii.  3.  53 ; 
Ersk.  Inst.  ii.  4.  6 :  Eoss,  Led.  ii.  394.  The  relation  between  this  tenure 
and  the  feudal  system  is  discussed  by  Maynz,  Droit  Bomciin,  s.  232. 


Employers  and  Workmen  Act,    1875.— See  Mastei: 
AND  Sekvant:  Desertion  of  Seiivice. 


Employers'  Liability  Act,  1880.— This  Act  was  passed 

to  mitigate  the  rigour  of  the  common-law  rule,  that  a  servant  had  no  action 
against  his  master  for  injury  caused  by  the  fault  of  a  fellow-servant.  At 
the  time  the  Act  was  passed,  the  hardship  to  a  servant  involved  in  the 
master's  defence  of  fellow-servant  seemed  greater  than  suljsequently,  when 
Johnson,  1891,  A.  C.  371,  and  Wedlacc,  1892,  19  Ii.  915,  had  been  decided. 
The  Act,  however,  did  not  sweep  away  the  defence  of  fellow-servant  alto- 
gether. It  removed  it  on]\'  in  certain  specified  cases;  and  it  did  not  create 
any  new  gi'ounds  of  lial)ility. 

Those  who  were  admitted  to  the  privilege  conferred  Ijy  the  Act  were 
railway  servants  and  any  persons  to  whom  the  Employers  and  Workmen 
Act,  1875,  applied.  Consequently  seamen  and  those  not  engaged  in 
manual  labour,  and  menial  and  domestic  servants,  were  not  included.  The 
ground  of  action  remained  fault  or  negligence,  and  the  enactment 
jjrovided  that  the  plea  of  fellow-servant  shoidd  not  l»e  maintainable  where 
injury  arose  (1)  fi'om  a  defect  in  a  thing  used  in  the  master's  business  the 
existence  of  which  was  due  to  the  negligence  of  a  jjcrson  intrusted  with  the 
duty  of  seeing  that  tlie  thing  was  in  pro})cr  condition:  (2)  from  the 
negligence  of  a  superintendent  while  in  the  exercise  of  such  superintendence  ; 
(3)  from  compliance  willi  the  negligent  order  of  a  servant  which  the 
pursuer  was  bound  to  obey ;  (4)  from  the  act  or  omission  of  a  servant  due 
to  some  im])ropriety  or  defect  in  the  rules  of  the  employer,  or  in  obedience 
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to  particular  instructions  given  by  a  servant  delegated  with  the  authority 
(.1"  tlie  employer  in  that  behalf;  ('>)  i'loiu  the  negligence  of  any  servant 
having  charge  or  control  of  any  signal,  points,  locomotive  engine  or  train, 
u[)on  a  railway. 

The  amount  of  damages  recoverable  under  the  Act  WL-re  not  to  exceed 
three  years'  wages  of  a  person  in  the  same  grade  of  the  same  employment 
in  the  same  district. 

An  action  would  not  lie  under  the  Act  unless  notice  of  the  injury  was 
given  within  six  weeks,  and  the  actir)n  raised  within  six  months  of  the 
accident,  or,  in  case  of  death,  of  twelve  months  from  the  date  of  death. 
There  were  further  provisions  regarding  the  form  and  service  of  notice. 

The  action  had  to  be  raised  in  the  Sheriff  Court,  but  could  be  removed 
to  the  Court  of  Session. 

The  Act  was  originally  passed  for  seven  years  from  1  January  1881,  but 
was  continued  under  the  Expiring  Laws  Continuance  Act. 

Since,  at  the  time  of  writing,  the  amendment  of  this  Act  is  engaging 
the  attention  of  the  Legislature,  detailed  treatment  of  the  subject  is  reserved 
for  the  article  ]\1asteu  and  Servant  (which  see)  (Glegg  on  Ilcparation, 
pp.  o92-42G ;  Sym  on  Employers  Liability;  Spens  and  Younger  on 
Employrrs  Liability]  Macdonnell  on  Master  and  Servant). 


Emulation. — See  ^mulatio  vicixi. 
Engravi ng".— See  CorYnioiiT. 


Engrosser. — An  engrosser  or  regrater  was  regarded  as  an  offender 
against  fair  trade.  The  offence  of  regrating  (and  also  that  of  Fohestalling 
{q.v.))  was  dealt  witli  by  the  Act  1592,  c.  laO.  Tins  Act  sets  out  with  the 
statement  tliat  sundry  Acts  of  Parliament  had  l)een  made  for  the  punish- 
ment of  forestallers  and  regraters,  but  that  it  had  not  yet  been  declared 
what  was  forestalling  and  regrating.  The  Act  accordingly  defines  an 
engrosser  or  regrater  to  l)e  one  who  gets  into  his  possession,  in  any  fair  or 
market,  any  corn,  victual,  flesh,  fish,  or  other  vivers  that  shall  be 
brought  to  be  sold,  and  sells  the  same  again,  in  any  fair  or  market 
held  in  the  same  place,  or  any  other  fair  or  market  within  four  miles 
thereof;  or  one  who  gets  into  his  hand,  by  buying,  contract,  or  promises, 
the  growing  corn  on  the  field.  The  punishment  is,  for  the  first  offence, 
a  tine  of  40  pounds  Scots,  and  finding  surety  to  altstain  for  the  future  ;  for  the 
second,a  fine  of  lOOmerks;  for  the  third, escheat  of  moveables.  In  order  that  a 
conviction  may  be  facilitated,  it  is  competent,  under  the  Statute,  to  charge 
an  accused  ])erson  with  being  habit  and  repute  a  coninion  engrosser  or 
regrater,  without  any  specification  of  a  particular  olfence. — [Hume.  i.  olO.] 


Enlistment. — Impressment  for  military  service  was  finally 
aliolished  in  1040  (10  Clias.  I.  c.  28),  and  enlisting  for  military  service  in 
the  regular  forces  is  now  entirely  voluntary.  The  Army  Act,  1881  (44  i.<:  45 
Vict.  c.  58),  ss.  76-101,  and  amendments  provided  by  the  Army  ^Vnnual 
Act,  pro^•ide  the  existing  regulations.  "  A  person  may  enlist  to  serve  Her 
Maiestv  as  a  soldier  of  the  reirular  forces  for  a  period  of  twelve  vears.  or  for 
such  less  period  as  may  be  from  time  to  time  fixed  by  Her  ^lajesty,  Vait  not 
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for  any  longer  period,  and  the  period  for  whirli  a  person  enlists  is  in  this 
Act  referred  to  as  the  term  of  his  original  enlistment "  (s.  76).  A  person 
may  enlist  either  for  the  whole  term  of  his  original  enlistment  in  army 
ser\"ice,  or  for  a  portion  of  his  original  enlistment,  to  be  fixed  from  time  to 
time  by  a  Secretary  of  State  and  specified  in  the  attestation  paper,  in  army 
ser\'ice  and  for  the  remainder  in  the  reserve  (s.  77).  The  reserve  means 
the  Army  Eeserve  under  the  Reserve  Forces  Act,  1882  (45  &  46  Vict, 
c.  48).  A  Secretary  of  State  may  vary  the  conditions,  with  the  assent  of 
the  soldier,  either  by  allowing  him  to  go  into  the  reserve,  or  extending  his 
service  with  the  colours,  or  extending  the  term  of  his  original  service  up  to 
twelve  years  (s.  78).  A  soldier's  service  is  reckoned  from  the  date  of  his 
attestation,  but  if  miiltv  of  desertion  or  fraudulent  enlistment  the  whole  of 
his  prior  service  is  forfeited  (s.  79). 

Every  person  offering  to  enlist  receives  from  the  recruiter,  i.e.  a  person 
authorised  to  enlist,  a  notice  stating  the  general  requirements  of  attestation, 
and  the  general  conditions  of  the  contract  to  be  entered  into  by  the 
recruit,  and  directing  him  to  appear  l^efore  a  justice  of  the  peace.  If  he 
does  not  appear,  or,  on  appearing,  does  not  assent  to  be  enlisted,  no  further 
proceedings  are  taken.  If  he  appears  and  assents  to  l)e  enlisted,  the  justice 
being  satisfied  that  he  is  not  under  the  influence  of  liquor,  he  is  cautioned 
not  to  give  false  answers,  and  the  questions  in  the  attestation  paper  are  put 
to  him,  and  his  answers  recorded.  He  is  then  required  to  sign  the  attestation 
and  take  the  oath  of  allegiance,  and  is  thereupon  deemed  to  be  enlisted  as  a 
soldier  in  Her  Majesty's  forces.  Any  person  who  knowingly  makes  a  false 
answer  to  any  question  contained  in  tlie  attestation  paper  is  liable  on  summary 
conviction  to  be  imprisoned,  with  or  without  hard  lalxjur,  for  any  period  not  ex- 
ceeding three  months ;  or,  if  attested  as  a  soldier,  lie  may  be  tried  by  court- 
martial  (s.  99).  The  justice  must  sign  and  date  tlie  attestation  paper,  and 
deliver  it  to  the  recruiter,  and  the  recruit  is  entitled  to  get  a  certified  copy  of 
the  attestation  paper  from  the  officer  who  finally  approves  of  him  for  service. 
The  fee  for  each  attestation  is  one  shilling,  and  shall  Ije  paid  to  the  justice's 
clerk,  and  the  recruiter's  gift  of  a  shilling  is  no  longer  necessary  (s.  80). 
A  recruit  can,  within  three  months  after  the  date  of  his  enlistment,  buy  his 
discharge  as  a  matter  of  right,  on  payment  of  a  sum  not  exceeding  £10,  unless 
he  claims  such  discharge  during  a  period  when  the  reserves  are  called  out,  in 
which  case  he  can  still  buy  his  discharge  on  the  same  terms  when  that 
period  has  expired  (s.  81).  Subject  to  regulations  made  from  time  to  time 
by  a  Secretary  of  State,  a  recruit  may  be  enlisted  for  service  in  a  particular 
corps,  otherwise  he  is  enlisted  for  general  service ;  and  on  attestation  he 
is  appointed  either  to  the  particular  corps,  or,  if  enlisted  for  general 
service,  to  some  corps  of  the  regular  forces,  by  the  competent  military 
authority,  defined  in  sec.  101  to  be  "the  commander-in-chief,  the  adjutant- 
general,  or  any  officer  prescribed  in  their  behalf  "  (s.  82).  The  recruit  when 
appointed  may  be  "  posted,"  in  the  case  of  infantry,  to  a  battalion  of  his 
territorial  or  other  regiment,  or  to  the  permanent  staff  of  any  volunteers 
belonging  to  the  regiment ;  in  the  case  of  artillery,  to  any  brigade  or  battery  ; 
in  the  case  of  engineers,  to  any  troop  or  company;  and  in  tbe  case  of 
other  corps,  to  any  company  or  station,  according  to  their  respective  sub- 
divisions, but  he  cannot  be  transferred,  i.e.  moved  out  of  the  corps  to  which 
he  belongs,  without  his  consent,  except  under  the  special  conditions  laid 
down  in  sec.  83,  for  the  purpose  of  retaining  him  in  a  place  when  the  corps 
removes,  or  as  a  punishment.  Within  three  years  of  the  completion  of  the 
original  term  of  his  enlistment  a  soldier  may,  on  the  recommendation  of 
his  commanding  officer,  and  witli  tlie  approval  of  the  competent  military 
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;iutliuiit\',  lo-cngagc  for  such  fiuthcr  peiiod  as  will  make  up  a  total  coii- 
Liuuuus  period  of  twenty -one  years  (s.  84).  He  may  also  re-engage  after 
twenty-one  years,  with  a  right  to  his  discharge  three  months  after  claiming 
it;  hut  i)rivate  soldiers  are  only  allowed  to  do  so  in  very  special  cases, 
with  the  approval  of  the  adjutant-general,  if  serving  at  home,  or  the 
general  oiUcer  coninianding,  if  serving  a1)road  (s.  85).  Sec.  80  provides 
for  the  re-engagement  of  non-commissioned  officers;  and  regulations  made  in 
puisuance  of  tliis  section  aie  contained  in  (^)ueen's  Kegulations,  s.  xix.  paras. 
7!)-0i).  Sec.  87  pi'ovides  for  the  prolongation  of  a  .soldier's  .service  for  a 
period  not  exceeding  twelve  months  during  ^var  when  the  soldier  is  on  service 
beyond  the  seas,  or  when  the  reserves  are  called  out.  Sec.  88  gives  power 
to  Her  Majesty  in  Council,  in  case  of  innnineut  national  danger  or  of  great 
emergency,  l)y  })roclaniation, — the  occasion  l)eing  first  communicated  to 
Parliament,  if  Parliament  be  then  sitting,  or  if  Parliament  be  not  then 
sitting,  declare<l  liy  the  proclamation, — to  continue  in  permanent  service 
soldiers  entitled  to  be  transferred  to  the  reserve,  or  to  call  out  the  reserves 
(Reserve  Forces  Act,  1881*).  Sec.  9/5  gives  power  to  a  Secretary  of  State 
to  make  regulations  as  to  persons  entitled  to  enlist,  and  the  enlistment  of 
soldiers.  Sec.  04  provides  that,  for  purposes  of  attestation  of  recruits, 
certain  persons  in  the  United  Kingdom,  India  and  the  colonies  and 
beyond  the  limits  of  the  United  Kingdom,  India  or  a  colony,  any 
British  consul  or  vice-consul  shall  have  the  authority  of  a  justice  of  the 
peace.  Aliens  may  not  be  enlisted  except  with  the  consent  of  Her 
Majesty,  signified  through  a  Secretary  of  State,  and  then  unly  in  the 
proportion  of  one  alien  to  fifty  Biitish  subjects  in  any  one  corps.  No  alien 
so  enlisted  can  hold  higher  rank  in  Her  Majesty's  regular  forces  than 
that  of  a  warrant-otticer  or  non-connnissioned  officer ;  but  negroes  or  persons 
of  colour,  though  aliens,  may,  without  restriction  as  to  numbers,  voluntarily 
enlist,  and  while  serving  in  Her  Majesty's  regular  forces  are  entitled  to 
all  the  pri\ileges  of  a  natural-l)orn  liritish  sidjject  (s.  95).  A  master  is 
entitled  to  claim  an  apprentice  under  twenty-one  who  has  been  attested  as 
a  soldier,  provided  the  ap])rentice  was  bound  for  at  least  four  years  by  a 
regular  indenture,  and  was  under  sixteen  when  so  l)Ound  ;  and  provided, 
further,  that  the  master,  within  one  month  after  the  apprentice  has  left  his 
service,  takes,  behjre  a  justice  of  the  peace,  the  oath  ])resc]ibed  in  the  first 
schedule  of  the  Act,  and  gets  an  order  from  a  Court  of  summary  jurisdiction 
for  the  delivery  of  the  apprentice.  A  master  who  gives  up  an  apprentice's 
indenture  within  one  month  after  his  attestation,  is  entitled  to  receive  so 
much  of  the  bounty  (if  any)  payable  on  enlistment  to  the  apjirentice  as 
has  not  been  paid  to  him  l)efore  notice  was  given  that  he  was  an  ajjprentice 
(s.  96).  These  provisions  also  apply  to  the  case  of  a  person  who  is  an 
indentured  labourer  in  a  colonv  at  the  time  of  his  attestation  ;  and  if  he  has 
been  imported  at  the  expense  of  the  employer  or  the  colony,  he  may  be 
claimed  though  al)ove  twenty-one,  and  though  indentured  for  less  than  four 
years,  and  at  an  older  age  than  sixteen  (s.  97).  Any  person  who  without 
due  authority  publishes  notices  or  ad^•ertises  with  regard  to  recruiting, 
opens  a  house  or  i)lace  of  rendezvous  for  recruiting,  receives  any  person 
under  such  advertisement,  or  directly  or  indirectly  interferes  with  the  recruit- 
ing service,  is  liable  on  sunnnary  conviction  to  a  tine  not  exceeding  £20  (s.  i>8). 
Sec.  100  provides  that  any  objection,  on  the  ground  of  error  or  illegality, 
Nvith  regard  to  the  attestation  on  enlistment  or  re-engagement  of  a  soldier, 
must  be  taken  within  three  months,  if  the  soldier  has  liecn  in  receipt  of 
pay  dm-ing  that  period,  in  order  to  make  good  a  claim  to  be  discharged  on 
the  ground  of  such  error  or  illegality  ;  and  when  a  person  is  in  pay  as  a 
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soldier  in  any  corps  of  Her  Majesty's  regular  forces,  althougli  lie  may  not 
have  been  attested  or  re-engaged,  or  not  duly  attested  or  re-engaged,  be  is 
to  be  deemed  for  all  tbe  purposes  of  the  Act  to  be  a  soldier  of  the  regular 
forces,  with  tlie  ([ualiticatinn  that  ho  may  at  any  time  claiui  his  dis- 
charge. OU'eiices  in  relation  to  enlistment  committed  by  persons  subject 
to  military  law,  such  as  fraudulent  enlistment,  i.e.  \\heu  a  mau  belonging 
to  the  regular  forces,  or  the  militia  when  rmbodied,  enlists  in  the  regular 
forces,  militia,  royal  iiaAv,  or  any  <il'  the  reser\'e  forces  not  subject  to 
military  law,  without  having  heen  discharged  or  otherwise  fulfilled  the 
conditions  enabling  him  to  enlist,  and  enlisting  after  having  been  discharged 
with  io-nominv  or  disgrace  without  disclosing  the  same,  are  dealt  with  in  sees. 
13,  32-34.  A  CiA'il  Court  can  also  deal  with  the  offence  of  fraudulent 
enlistment  with  the  reser\-e  forces,  militia,  yeomanry,  or  volunteers. 

Discharge  and  Tramjer  to  Beserce. — Sec.  89  gives  power  to  transfer  to  the 
reserve  a  soldier  who  has  been  invalided  from  service  beyond  tlie  seas,  or, 
when  ordered  on  ser\-ice  beyond  the  seas,  is  either  medically  unfit  for  such 
service,  or  is  within  two  years  of  the  end  of  the  period  of  his  army  service. 
A  soldier  cannot  be  discharged  except  by  order  of  Her  ^Majesty,  by  sentence  of 
court-martial,  or  by  order  of  tlie  competent  military  authority,  and  is  entitled, 
on  discharge,  to  receive  a  certificate  of  discharge,  and  a  certificate  of  character, 
showmg  his  conduct,  character,  and  cause  of  discharge  (s.  92).  A  soldier  en- 
listed in  the  United  Kingdom,  if  serving  beyond  the  sea,  is  entitled  to  be  sent 
to  the  United  Kingdom,  free  of  expense,  for  his  discharge  or  transfer  to  the 
reserve ;  and  a  soldier  enlisted  in  the  United  Kingdom,  and  discharged  or 
transferred  there,  is  entitled  to  be  sent,  free  of  expense,  to  the  place  where  he 
was  attested,  or  to  his  residence,  if  his  conveyance  there  cost  no  more  (s.  90). 
If  a  soldier  is  a  lunatic,  a  Secretary  of  State  may,  on  his  discharge,  send  him, 
and  his  wife  and  cliild,  to  the  parish  to  which  he  appears  to  be  charge- 
able from  his  attestation  paper  and  other  aAailaljle  information,  and  the 
inspector  of  poor  of  such  parish  is  bound  to  receive  him  ;  if  he  is  a  dangerous 
lunatic,  he  maybe  sent  direct  to  an  asylum  Ijy  order  of  a  Secretary  of  State, 
and  such  order  will,  in  like  manner,  make  him  chargeable  in  the  parish  to 
which  he  appears  to  belong. 

[See  Manual  of  Military  Lav:  ("War  Office,  1894):  Clode,  Militarij  Forces 
of  the  Crown  ;  Pratt,  Military  Law  ;  Tovey,  Military  Law.] 

See  Army  ;  Desertion  ;  Foreign  Enlistment  :  Keserve  Forces  ; 
Militia  ;  Volunteers  ;  Yeomanry. 


Enmity. — H  a  witness,  in  criminal  prr)ceedings,  is  proved  to  be  at 
enmity  with  the  accused,  his  evidence  will  not  l)e  received.  It  is  necessary, 
however,  that  the  einuity  Ijetween  the  witness  and  the  panel  be  of  a  serious 
nature,  in  order  that  the  testimony  of  tlie  witness  may  be  excluded.  Mere 
expressions  of  hostility  towards  the  accused,  uttered  Vjefore  the  trial,  will 
not  l)ar  tlie  witness  from  gi^■ing  evidence,  although  they  may  affect  his 
credibility.  Tliere  must  have  l)een  overt  acts  of  liostility  towards  the  panel, 
or  at  least  a  "preceding  and  sufhcient  cause  of  capital  enmity "  between 
them  must  be  proved. 

The  person  who  has  been  injured  by  the  panel,  and  on  account  of  which 
injury  he  is  being  tried,  is,  of  course,  a  competent  witness.  E\en  although 
animosities  between  him  and  the  accused  have  occurred  prior  to  the  act  in 
question,  these  do  not  debar  the  witness  from  gi\ing  evidence,  although 
they  may  affect  his  creihhility. 

A  motion  to  exclude  the  e\  idence  of  a  witness  on  the  ground  of  malice 
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to  the  paiii'l  is  aliiin.st  never  iiiadf  now,  ami  woiiM  l»e  graiitnl  only  on  ]»r<iot' 
of  overt  acts  of  enmity  liaNiiiLi;  taken  jilacc  l'<-tween  the  witness  ami  llio 
accused.  (See  Boss,  1<S4I,  Shaw,  40;  Kcnnrdy  and  Oikcrs,  Wl'l,  Shaw.  81  ; 
Crahh,  1827,  Shaw,  JU.S :  Glei},  ]8l'7,  Syme,  2G4 :  }['Kilh,p,  ]S:31,  liell,  Notes, 
258;  Inncs,  IN;;:;,  ih.\  Spcchs,  18:35,  ih'.-  Clark  and  Orraj,  1842,  ih.) 

Enmit}'  tn  a  jianel  is  a  sufticient  j^rouml  for  excluding  a  juror.  In  this 
case,  it  is  cnoi^j,!!  tn  liai  lln'  jmm  IVumi  takiuL!,-  pait  in  the  tiial  that  lie  lias 
used  hdstiie  expressions  towards,  or  with  relV'ience  to,  the  aceuseil. — [Hume, 
ii.  :!57:  Alison,  ii.  4SU  :  Ersk.  iv.  2.  2.S :  Dickson,  ii.  s.  1701:  Macd(.nald, 
44G,  45G.]     See  Evidknce;  WiTNKSs  ;  CiiALi.ENOE  of  JUKOltS. 


Enta.il  •  —  It  will  1><'  f'<iin-(^ni(Mit  to  treat  this  subject  in   the  following 
order  : — 

1.  TiiK  Oincix  .\Ni)  Devkloi'.mknt  of  I'A'iaii.s. 
II.  Title  to  make  ax  Entail. 

III.  SL'H.IECTS    SUITAULE   TO    AN    KnTAIL. 

IV.  The  Destination  of  a  Deed  of  Entail. 
\.  The  Statute  of  1685,  c,  22. 

^'I.  TiiK  Essential  Clauses  of  a  Deed  of  Entail. 
1 .   Thk  Pk  ohibi  tor  y  Cla  uses — 

(1)  General  Tade  of  Cornet rnrt ion. 

(2)  Prohibition  against  Aliejuition. 

(0)  Prohibition  against  coiitracting  Debt. 

(4)  Prohihiiion  against  Altering  the  Order  of  Siiccession. 
2  i.*c  :?.   The  Irr/taxt  and  Resolutive  Clauses. 
\\\.  Reserved  Powers  contained  in  the  Deed  of  Entail. 
N'lll.  ExruESS  Conditions  contained  in  the  Deed  of  Entail. 
IX.  Completion  of  Deed  of  Entail. 

X.    rERSONS   affected    1!V    THE   FETTEItS. 
XI.    hiAlULITV    OF     THE     ESTATE     FOR     THE     ENTAILER'S      DeHTS,     AXD 

THEIR  Extinction  by  the  Heu;  ix  Possession. 
XII.  Statutory  Po^vERS  of  an  Heir  of  Pintail. 

1.  Power  to  Disexta/l. 

2.  Power  to  Sell — 

(1)  Under  the  Clan  Acts. 

(2)  For  Pedemj)tion  of  the  Zand- Tax. 

(3)  To  Public  Bodies  under  Compulsory  Powers. 

(4)  In  Pai/ment    of  Debts  affecting   the   Fee   of  flie  Estate, 

including  Entailer  s  Debts. 

(5)  General  Power  to  Sell  with  Consents. 

(6)  General  Power  to  Sell  without  Consents, 
o.  Power  to  Exca.uu  (see  Excamhion). 

4.  Power  to  graxt  Feus  axd  Leases. 

5.  Power  to  charge  Improvemext  Expexditure. 

6.  Po  1 1  ■£•/?  to  or  a  X  T  Fa  .\hl  y  Pro  i  'isioxs. 
XIII.  Procedure  in  Extaii.s. 

Eor  service  of  heirs  of  provision  and  entry,  see  Service. 

For  possession  by  heir  of  entail  on  double  titles,  see  Doui'.LE  Title. 

For  directions  to  grant  an  entail  contained  in  a  trust  deed,  .see  Tru.st. 

I.  The  Oktotn  and  Development  of  E^ntails. 

The  word  entail  im])lies  a  "  cutting  oil","  and  in  its  widest  .sense  signifies 
any  deed  by  which  the  ordinary  course  of  succession  sanctioned  by  law  is 
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cut  oil',  and  ail  arl.)itiaiy  (lL'stiu;itii)U  .sulj.slilutcd  I'ur  it,  ■An  estate  wliieh 
descends  according  to  the  succession  ajipointed  by  law  cannot  be  made 
subject  to  the  fetters  of  an  entail ;  in  other  words,  a  conveyance  on  which 
such  a  destinati(.)n  follows  is  nothing;  more  than  a  con^'evance  to  a  single 
indi^-idual  "  (per  Ld.  Rutherfurd  Clark,  Moubra>/s  Trs.,  1895,  22  E.  808). 

Thus  the  first  thing  essential  to  constitute  a  sl-rict  deed  of  entail  is,  that 
the  destination  in  I  he  deed  nf  conveyance  should  be  to  a  prescribed  series 
of  heirs  who  are  not  the  heirs-at-law  of  the  entailer.  Next,  it  is  necessary 
that  the  deed  should  contain  certain  clauses,  called  the  fetters  of  the  entail, 
which  operate  so  as  to  keep  the  estate  intact  tliroughout  the  whole  line 
of  succession  prescribed  by  the  entailer,  and  l)y  which  the  heirs  are  chained, 
as  it  were,  to  the  land,  and  the  land  to  the  heirs.  The  doubt  whether  it  was 
possil)le  at  connnon  law  to  grant  such  a  conveyance,  so  as  effectually  to 
bind  the  heir  in  questions  with  third  i)arties,  led  to  the  passing  of  the 
Statute  of  1G85,  c.  22,  which  enacted  tliat  it  should  thenceforth  be  lawful  to 
tailzie  lands,  and  laid  down  the  conditions  under  which  this  might  effectu- 
ally be  accom])lislied.  The  author  of  this  Statute  was  Sir  George  Mackenzie, 
then  Lord  Ad\-ocate,  and  more  familiarly  known  as  "  Bloody  "  Mackenzie. 
No  deed  of  conveyance  can  constitute  a  strict  deed  of  entail  which  does 
not  conform  with  the  terms  of  this  Statute,  either  actually  or  constructively, 
in  terms  of  the  later  Entail  Acts.  The  Statute  declared  that  the  deed  of 
conveyance  must  contain  the  following  clauses  :  (1)  Such  prohibitory  clauses 
as  the  entailer  should  think  fit,  (2)  irritant  clauses,  and  (o)  resolutive 
clauses.  The  prohiliitory  clauses  had  to  include  three  essential  prohilntions, 
called  the  cardinal  prohibitions,  namely,  clauses  prohiliiting  the  altering 
of  the  order  of  succession,  the  alienation  of  the  estate  from  the  heirs 
specified  in  the  deed  of  conveyance,  and  the  contraction  of  debt  affecting 
the  estate.  The  effect  of  the  irritant  and  resolutive  clauses  was  merely  to 
make  the  prohi])itory  clauses  operative,  the  resolutive  clause  containing 
the  penalty  which  an  heir  of  entail  would  incur  should  he  contravene  any 
of  the  proliibitions, — namely,  the  forfeiture  of  his  right  to  the  estate, — 
and  the  irritant  clauses  declaring  that  all  deeds  granted  in  contravention 
of  the  prohibitions  should  lie  null  and  void.  A  deed  of  conveyance  contain- 
ing these  clauses,  and  a  destination  to  a  prescrilied  series  of  heirs,  would 
become  a  strict  deed  of  entail,  Ijinding  on  all  parties  by  the  proper  execu- 
tion of  certain  formalities  set  forth  in  the  Statute  of  1685  ;  the  most  important 
of  which  was  the  publication  of  the  deed  of  entail  by  registration  in  the 
Kegister  of  Tailzies.  A  deed  of  conveyance  containing  a  clause  authorising 
the  registration  of  the  deed  in  the  Eegister  of  Talzies  is  now,  in  terms  of 
tlie  later  Entail  Acts,  as  noted  infra,  construed  as  containing  the  whole 
cardinal  prohibitions,  prop)erly  fenced  by  irritant  and  resolutive  clauses. 

It  was  always  competent  at  common  law  to  grant  a  deed  of  entail  which 
would  be  binding  in  questions  i7itcr  hcredes,  so  as  to  prevent  the  heir  in 
possession  from  gratuitously  disponing  or  alienating  the  estate,  or  from 
altering  the  oider  of  succession,  Ijut  which  did  not  bind  him  in  onerous 
transactions  with  third  parties.  After  the  passing  of  the  Statute  of  1085, 
there  was  a  series  of  decisions  as  to  the  effect  of  deeds  of  entail  in  which 
one  or  more  of  the  cardinal  prohibitions  were  either  omitted  or  were  not 
properly  fenced  with  irritant  and  resolutive  clauses.  The  gist  of  these 
decisions  was  to  the  effect  that  although  an  heir  in  possession  might  not  be 
validly  prevented  througli  some  defect  in  the  deed  of  entail  howi  entering 
into  onerous  transactions  with  third  parties  which  would  affect  the  estate, 
and  might  even  alienate  it  altogether  from  the  subsequent  heirs  of  entail, 
yet  at  the  same  time  he  might  be  debarred  from  gratuitously  affecthig  the 
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estate,  or  altciiug  the  order  of  succes.sicjn  (see  Carrick,  1844,  3  Bell's  App. 
342  ;  i-ikrvart,  1830,  5  S.  418,  4  W.  &  S.  19G).  Sucli  ([uestions  are  now  only 
of  historical  interest,  for  it  is  prtnided  by  tiie  Kutherfurd  Act  (184H)  that, 
where  any  entail  is  ineffectual  as  to  one  of  the  cardinal  ])i'ohil)itions,  cither 
through  a  defect  in  the  original  deed  of  entail,  i)V  in  the  investiture  htllow- 
ing  thereon,  then  the  entail  is  held  to  be  defective  as  to  all  the  prDhilti- 
tions,  and  the  entail  becomes  null  and  void  without  any  action  of  declarator. 
The  heir  in  possession  of  an  entailed  estate  is  regarded  not  as  a  liferenter, 
but  as  a  liar  of  the  estate,  and  his  power  of  dealing  with  the  estate  is 
absolute  except  in  so  far  as  he  is  fettered  by  the  conditions  of  the  deed 
of  entail. 

It  was  found,  however,  that  under  a  strict  deed  of  entail,  constituted  in 
terms  of  tlie  Act  of  1685,  an  heir's  lowers  were  so  limited  as  not  only  to 
give  rise  to  serious  hai'dships  in  the  case  of  the  heir  himself  and  his  family, 
but  also  to  injuriously  allect  the  beneficial  management  of  the  estate. 
This  led  to  the  passing  of  a  series  of  Entail  Statutes  which  gradually 
extended  the  ])owers  of  an  lieir  of  entail  in  possession,  and  relaxed  the  strict- 
ness of  the  fetters,  until  the  result  has  now  been  reached  that  the  heir  in 
])ossession  has  nearly  the  same  powers  as  a  fee-simple  proprietor,  with 
this  limitation,  that  he  has  to  obtain  the  authority  of  the  Court  before  he 
can  exercise  his  powers,  and  has  to  follow  the  methods  laid  down  in  the 
Entail  Statutes  in  order  to  obtain  that  authority,  and  in  some  cases  to 
compensate  the  next  heirs  entitled  to  succeed  to  the  estate  under  the 
deed  of  entail  before  he  can  carry  out  his  intentions.  The  steps  by  which 
this  result  have  been  reached  may  be  traced  by  1)rietly  noticing  the  changes 
introduced  by  each  of  the  Entail  Am<Midment  Acts  in  their  chronological 
order. 

The  first  of  these  Acts  (with  the  exception  of  two  short  Acts  passed  in 
1746  (20  Geo.  it.  cc.  50  and  51),  to  enal)le  entail  proprietors  to  sell  laud  to 
the  Crown  for  the  purpose  of  erecting  Imildings  in  the  Highlands)  was  the 
Montgomery  Act,  1770  (10  Geo.  ill.  c.  51),  which  relaxed  the  fetters  only 
with  a  view  to  the  l)eneficial  management  of  the  estate.  To  encourage  heirs 
in  possession  to  improve  their  estates,  it  enacted  that  any  heir  laying  out 
money  on  such  improvements  as  enclosing,  planting,  or  draining,  or  erecting 
farmhouses  and  ottices  or  outbuildings  for  the  same,  or  building,  repairing, 
or  adding  to  a  mansion-house  (known  as  Montgomery  Ini})rovements),  should 
be  the  creditor  of  the  succeeding  heirs  of  entail  for  three-fourths  of  the  sum 
so  expended,  up  to  four  years'  free  rental  of  the  estate  :  and  it  also  authorised 
the  granting  of  leases  and  tacks  for  fourteen  yeajs  and  one  life,  or  for  thirty- 
one  years  and  two  lives,  or  for  two  named  lives  and  the  surviving  life; 
building  leases  for  ninety-nine  years;  and  excambious  of  small  portions  of 
the  estate. 

The  Aberdeen  Act,  1824  (5  Geo.  IV.  c.  87),  was  ai)i)lied  to  the  dis- 
abilities of  the  heir  in  possession  in  ])roviding  for  his  family,  and  conferred 
on  him  the  im})ortant  pri^•ilege  of  burdening  the  rental  of  the  entailed 
estate  with  provisions  (known  as  Aberdeen  Provisions)  for  his  widow  and 
children.  The  widow's  provision  is  to  be  a  liferent  not  exceeding  one-third  of 
the  free  yearly  rental  of  the  estate  (or,  in  the  case  of  a  surviving  husband, 
where  the  heir  in  possession  was  a  female,  not  exceeding  one-half  of  the  free 
yearly  rental),  and  the  children's  provision  a  sum  varying  in  amount  according 
to  the  number  of  children,  Imi  in  no  case  to  exceed  three  years'  free  rental 
of  tile  estate. 

The  only  new  powcn*  inti-oduced  in  the  luisebery  Act,  1830  (6  &  7  Will.  iv. 
c.  42),  was  a  power  to  sell  such  portions  of  the  estate  as  might  be  necessary 
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to  pay  off  the  debus  ul'  the  eiitailur  which  affected  the  estate,  but  it  extended 
the  powers  given  nniler  the  Montgomery  Act,  and  allowed  the  lieir  hi  posses- 
sion to  grant  leases,  at  a  fau'  rent  and"  notwithstanding  any  prohibition  as 
to  diminution  of  rental,  for  twenty-one  years,  independent  of  the  tenants' 
lives :  to  lease  minerals  for  thirty-one  years ;  and  to  excaml)  aiiy  portion  of 
the  estate,  exclusive  of  tlie  mansion-house  and  policies,  which  did  not  exceed 
in  value  one-fourth  of  the  whole  estate. 

Three  short  Acts  were  passed  in  1838,  1840,  and  1841,  of  small  import- 
ance:  but  the  Lands  Clauses  (Scotland)  Consolidation  Act  (8  &  9  Vict.  c.  16, 
ss.  7-^9)  alloweil  the  heir  to  sell  such  portions  of  the  estate  as  were  required 
by   public   bodies   who   had   obtained    compulsory  powers    under   Act   of 

rarliament. 

A  great  advance  was  made  in  the  relaxations  of  the  fetters  of  an  entail, 
and  a  radical  chaiioe  was  made  in  the  position  of  the  heir,  Ijy  the  Eutherfurd 
Act,  1848  (11  &  12  Vict.  c.  36),  which  first  gave  the  heir  in  possession  power 
to  disentail.     It  \\as  considered  right  in  this  Act  (the  effect  of  which  is  dis- 
cussed at  length  by  Ld.  Tres.  Inglis  in  Blad;  1873,  1  R  144)  to  disthiguish 
between  entails  existing  at  the  passing  of  the  Act,  and  those  which  might  be 
subsequently  granted.  "  This  led  U)  the  terms  "  old  "  and  "  new  "  entails,  i.e. 
entails  dated  before  or  after  1  August  1848.     In  two  sets  of  circumstances 
was  it  made  possible  for  an  heir  in  possession,  being  of  full  age,  to  acquire 
the  estate  in  fee-simple  without  any  consents,  namely,  first,  where,  irre- 
spective of  the  date  of  the  entail,  the  heir  had  l)een  born  subsequent  to  that 
date  and  subsequent  to  the  passing  of  the  Act :  and  secondly,  where,  under 
an  old  entail,  he  was  unmarried,  and  the  only  existing  heir  of  entail.     It  is 
unnecessary  at  this  stage  to  enter  minutely  into  the  circumstances  under 
which  an  heir  of  entail  could  disentail  with  the  consents  of  other  heirs,  or  what 
consents  it  was  necessary  for  the  heir  in  possession,  whether  under  a  new 
or  old  entail,  to  obtain  before  he  could  disentail  (see  infra,  XII.  1) :  but  in  no 
case,  except  the  two  ineiitioned  aliove,  was  it  possible  for  him  to  disentail, 
unless  (1)  such  consents  were  voluntarily  given,  (2)  he  himself  was  of  full 
age,  and  (3)  the  lieir-ai)parent  consenting  was  of  the  age  of  twenty-five. 
Generally  s])eaking,  it  was  made  easier  for  an  heir  in  possession  under  an 
old  entail  to  acquire  the  estate  in  fee-simple,  than  for  an  heir  in  possession 
under  a  new  entail  to  do  so.     In  addition  to  the  power  to  disentail,  the  heir 
in  possession  might  sell,  charge,  lease,  and  feu,  with  the  like  consents  as 
enabled  him  to  disentail ;  and  an  heir  under  an  old  entail  might  also  excamb 
with  certain  other  consents.     Where  the  heir  in  possession  had  executed 
improvements  of  the    nature   of   jMontgomery   imiDrovements    before    the 
passing  of  the  Act,  and  had  obtained  decree  for  three-fourths  of  the  sum 
expended  thereon,  lie  might  charge  the  estate  with  a  l)ond  of  annualrent 
for  the  three-fourths  of  the  amount  so  expended,  and  where  lie  had  executed 
such  improvements  after  the  passing  of  the  Act,  with  a  bond  of  annuabent 
for  the  whole  sum,  or  he  might  charge  the  fee  and  rents  of  the  estate  with  a 
bond  and  disposition  in  security  for  two-thirds  of  the  amount  of  such  bonds 
of  annualrent.     He  might  make  his  children's  provisions  a  burden  on  the 
fee  of  the  estate ;  and  in  every  case  where  he  had  power  to  Inirden,  he  might 
sell   any  portion    of    the   estate,   except   the   mansion-house,   offices,   and 
policies,  sufficient  to  pay  off  the  l)ond.    F(jr  the  first  time  in  the  Entail  Acts 
the  creditors  of  the  heir  in   possession   were   brought  into  consideration, 
and  power  was  given  them  to  affect  the  entailed  estate  for  their  debts  in 
all  cases  where  the  heir  in  possession  was  entitled  to  disentail  without 
consents,  and  to  object  to  the  heir  in  possession  disentailing,  or  to  any  other 
heir  consenting  to  a  disentail,  where  such  a  proceeding  would  affect  their 
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debts.  i'oWL'i-  wa.s  also  L;i\eii  U)  llu-  In'ir  iiiidiT  an  old  culail  lo  ;^l-aiiL  feus 
or  long  leases  of  any  puiliou  of  the  estate,  not  exceeding  one-eighth  part  of 
the  value  of  the  entailed  estate,  on  giving  n(jtice  to  the  next  heir.  Two 
important  novelties  were  introduced  in  this  Act  as  to  the  constiuction  of 
deeds  of  entail :  one  to  the  eil'ect  that,  where  the  deed  contains  a  wairant  to 
record  the  entail,  tins  iinjJies  the  inclusion  in  the  deed  of  valid, iiritant,  and 
resolutive  clauses:  the  other,  ih.it  an  culail,  defective  as  t(t  one  of  the 
cardinal  prohibitions,  is  defective  as  to  all  of  tlieni,  whicji  abolishes  the 
distinction  pre\iously  existing  Itetween  entails  binding  on  third  jiarties  and 
those  only  binding  inter  hcvra/cs.  A  fuither  inii)ortant  provision  of  this 
Act  deals  with  estates  settled  in  trust  ov  ]>\  a  series  of  liferents,  and  enacts 
that,  on  the  succession  o})ening  to  an  heir  born  after  the  date  of  the  deed,  he 
shall  be  fee-simple  jjioprietor. 

The  Entail  Amendment  Act,  i8o;;  (lb  ^Isc  17  \'icL.  c.  94),  which  mainly 
deals  with  i)rocedure  under  the  Entail  Acts,  extends  the  power  as  to  feuing 
and  Imihling  leases,  conferred  by  the  Act  of  1848  on  heiis  luidei'  an  old 
entail,  to  heirs  under  a  new  entail.  It  also  contains  clauses  allowing  the 
heir  to  grant  lionds  and  dis])ositions  in  favour  of  any  ])ersons  advancing 
the  amount  of  youiigei'  (  liilihen's  provisions,  provided  the  children  discharge 
thcii'  jiroN'isioii,  oi'  tliat  the  money  adxanced  is  consigned  in  baid<  Ini-  iheir 
l)enetit,  and  a  clause  extending  the  power  of  sale  to  pay  entailer's  ilehts 
which  actually  affect  the  estate,  to  such  dehts  as  may  l)e  made  to  allect  the 
estate. 

A  short  Act  in  1860  was  followed  by  one  of  greater  importance  in 
1808  (ol  &  .■'>2  Vict.  c.  84),  whicli  confeired  on  the  heir  tlie  power  to  feu 
any  ])art  of  the  estate  without  any  consents,  l)ut  subject  to  the  approval  of 
the  Sheriff  as  to  the  amount  of  feu-duty  to  l)e  charged;  antl  also  authorised 
him  to  consent  to  the  heir-ap})arent's  granting  provisions  for  his  younger 
children.  Entailer's  debts,  or  other  debts  which  might  be  lawfully  made  to 
affect  the  fee  of  the  estate,  migl it  be  charged  on  the  estate  by  Ihhk!  and 
disposition  in  security:  and  the  ])rovisions  of  the  IJutherfurd  Act  res])ecting 
heritable  property  con^■eyell  by  a  trust  deed  or  a  series  of  liferents  were 
extended  to  personal  or  moveable  estate. 

The  Titles  to  Land  Consc.lidatiim  Act,  18G.S  (;!]  &  :\2  Vict.  c.  101), 
contains  one  important  alteration  (s.  14)  in  the  construction  of  deeds  of 
entail,  and  enacts  that  the  registratitm  clause  in  the  deed  shall  be  held  to 
im[)ly  the  cardinal  })rohibitions  as  well  as  the  irritant  and  resolutive 
clauses. 

The  Act  of  1875  (.".8  &  :!9  Vict.  c.  Gl),  b.llowed  l)y  a  short  Act  in  1878, 
made  an  im])oi'tant  alteration  as  to  tlu'  consents  without  which  the  heir 
could  not  up  to  that  time  disentail,  sell,  burden,  etc.,  the  estate.  The  age  at 
which  the  next  heir  nught  give  his  consent  was  reduced  from  twenty-five 
to  twenty-one  years,  anil,  nmiv  im])ortant  still,  the  consents  of  all  heirs 
other  than  the  nearest,  if  refused,  nught  be  valued  by  the  Court :  and  on  such 
value  in  money  l)eing  consigned  in  bank  by  the  heir  in  possession,  or  on 
sutlicient  security  over  the  estate  l»eing  given  therefor,  such  consents  might 
be  dispensed  with.  Power  was  also  given  to  heirs  to  borrow  in  anticii»a- 
tion  of  expenditure  on  improvements.  Two  further  important  clauses 
provided  that  issue  of  a  younger  child  who  predeceased  the  lieir  miglit 
take  their  father's  share  of  the  pr(»visions  for  younger  children,  and  thai, 
where  the  succession  to  the  estate  ojiened  to  an  '  heir  whomsoever"  under 
the  destination,  he  was  to  beheld  to  be  fee-simple  i»roprietor  without  any 
declarator. 

The  Act  of   1882  (45  ^:  4G   Vict.  c.  Go)  introduced  changes  almost  as 
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important  as  those  of  the  raUherfurel  Act.  By  enacting  that  heirs  possess- 
ing under  new  entails  might  disentail,  etc.,  with  the  same  consents  as  heirs 
possessing  under  old  entails,  it  practically  abolished  the  diherence  between 
old  and  ?rew  entails.  By  allowing  the  appointment  of  a  curator  to  the 
nearest  heir,  if  under  age,  who  might  consent  for  him,  and  by  authorising 
the  Court  to' dispense  with  his  consent  if  it  were  refused,  it  makes  it  possible 
for  any  heir,  capao:  and  of  full  age,  to  disentail  whenever  he  pleases ;  while 
by  enaeting  that  a  creditor  of  the  heir  in  possession,  in  respect  of  debts 
incurred  after  the  passing  of  the  Act,  may  compel  a  disentail,  it  has  put  it 
out  of  tlie  i)Ower  of  an  heir  under  such  circumstances  to  prevent  a  disentail. 
The  magnitude  of  these  alterations  in  the  position  of  an  heir  of  entail  in 
possession  dwarfs  two  other  provisions  of  this  Act,  in  themselves  sufficiently 
important,  namely,  that  he  may  sell  the  whole  estate  without  any  consents 
at  the  sight  t)f  the  Court  and  without  any  restriction  as  to  the  portion  sold, 
being  oidy  sutficient  to  pay  entailer's  debts,  and  that  he  may  charge  three- 
quaiters  of  the  amount  expended  on  imi»rnvenients  on  the  estate,  instead  of 
merely  two-thirds  as  previously.  Provision  is  also  made  in  this  Act  for  the 
event"^of  an  heir  in  possession  or  any  other  heir  of  entail  disappearing. 

An  heir  of  entail  can  only  exercise  the  majority  of  these  powers  on 
obtaining  the  authority  of  the  Court,  which  in  some  cases  includes  the 
Sheriff  and  Sheriff-Suljstitute  (see  Procedure,  infra).  This  authority  is 
obtained  by  means  of  petition,  setting  forth  the  full  circumstances  of  each 
case ;  and  the  prayer  is  only  granted  after  the  Court  has  satisfied  itself,  by 
means  of  remit  to  reporters  and  men  of  skill,  that  the  heir  in  possession  is 
entitled  to  exercise  the  power  craved,  that  the  facts  have  been  correctly 
stated,  that  the  provisions  of  the  Entail  Acts  have  been  complied  with,  and 
that  ail  persons  entitled  to  ol)ject  to  the  granting  of  the  petiti<;)n  have  had 
intimation  thereof. 

II.  Title  to  :\iake  ax  Entail. 
The  only  title  requisite  on  the  part  of  an  entailer  is  the  possession  of  a 
proper,  real,  or  personal  right  to  the  estate  or  sul)ject  of  disposition.  He 
need  not  be  feudally  infeft :  a  personal  right  will  enaljle  him  to  make  a  deed 
effectual  to  com])el  his  heir  to  fulfil  the  intention,  or  which  \\\\\  bejalid  on 
the  making-up  of  the  proper  titles  (Livingstone,  1762,  5  Bro.  Supp.  885,  2  Koss' 
L.  C.  425:  Benton,  184:5,  2  Bell's  App.  214,  2  IJoss'  L.  C.  4:55;  Earl  of  Fife, 
1862,  24  i).  9:36 :  186:5,  4  Macq.  469) ;  l)ut  a  gratuitous  deed  of  entail,  made 
by  an  heir  in  possession  upon  his  apparency,  is  not  Ijinding  upon  those 
entitled  to  the  successif)n,  who,  if  they  choose,  may  pass  him  over  and  serve 
to  the  last  infeft  (Clydesdale  v.  Dundonald,  1726,  Mor.  1275).  Where  a  person 
has  bound  himself,  as  in  a  marriage  contract,  to  settle  his  estates  in  a 
special  wav  he  lias  no  i)Ower  to  create  an  entail  of  the  estates  so  as  to 
avoid  the  Jbligation  (Munro,l?>  Feb.  1810,  F.  C. :  Macleod,  1828,  6  S.  104:3); 
but  where  he  has  conveyed  his  estate  for  behoof  of  creditors,  he  has  still  a 
valid  right  to  entail  whatever  may  remain  l)y  way  of  reversion  (M'Millan  v. 
Camphell,  18:34,  7  W.  &  S.  441).  " 

111.  Subjects  Suitable  to  an  Entail. 
The  Statute  of  1685  applies  only  to  subjects  cajmble  of  l)eing  feudalised, 
hence  these  only  can  1)e  the  proper  subjects  of  an  entail  binding  both  heirs 
and  third  i)arties :  Init  an  entail  l)inding  inter  hceredes  can  be  made  of 
heritable  riolits  which  cannot  be  feudalised,  such  as  of  leases  by  assignation 
(2}faule,  4  Mar.  1829,  F.  C. :  Dalhousie,  1782,  Mor.  10963;  and  see  Chisholm, 
1864,  :3  ^I.  pp.  222  and  226).     Any  such  subjects  as  lands,  houses,  even  a 
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theatre  {Brovm,  1870,  8  M.  702),  tcinds,  patronages,  fisliings,  reversions  (case 
(if  ChisJiolm,  siqrm),  are  the  proper  sulijeets  of  an  entail.  Adjudications 
completed  by  infeftnient,  even  before  the  expiry  of  the  legal,  may  be 
strictly  entailed  {Dalycli  17  Jan.  1810,  F.  C),  as  aim  may  a, pro  huliviso 
interest  in  an  heritable  estate  {Stirliivj,  1827,  G  S.  272);  and  on  the  division 
of  the  estate  among  the  pro  indiviso  pro])rietors,  the  entail  api)lies  to  the 
])ortion  allocated  to  the  heir  of  entail  {JTuivden,  1869,  7  M.  if.  L.  111). 
Moveables  are  not  proper  subjects  of  entail  (Kinnear,  1877,  4  E.  705; 
Baillie,  1859,  21  lA  8o8).  The  expression  "entailed  money"  is  used  of 
money  destined  to  be  expended  on  the  purchase  of  property  to  be  entailed, 
or  which  accrues  from  the  sale  or  surrender  of  entailed  lands  under 
statutory  powers,  and  is  regarded  as  surrofjcdum  for  these  (1875,  s.  3  ; 
1882,  s.  23  (4,  5),  s.  28). 

IV.  Destination  of  a  Deed  of  Entail. 

The  strict  principles  of  construction  applied  to  the  fettering  clauses  (see 
Prohihitorij  Clauses,  VI.  1.  (1))  are  not  applied  to  the  interpretation;  of  the 
destination.     There  is  here  no   material  difference  between  entailed  and 
simple  destinations.     "The  question  is  simply  as   to  the   meaning  of  the 
entailer   in    the  words  he  has  employed "  (per   Ld.    Barcaple   in  Gordon, 
1866,  4   M.    532).     But   it  is  not   competent   by   means  of  an  entail   to 
perpetuate  the  legal  order  of  succession,  and  the  destination  must  be  to  a 
special  line  of  heirs.     Thus  an  attempt  to  entail  estates  on  A.  and  "  his  lawful 
heirs  for  ever"  is  a  destination   to   A.   in  fee-simple  {Leny,  1860,  22  D. 
1272),  even  if  heirs-portioners   be 'excluded  {Macgrcgor,  1864,  3  M.  148; 
Primrose,  1854,  16   D.  498);  and  wdiere  the  destination  is  to  a  series  of 
substitutes  and  ultimately  to  the  "  heirs  whatsoever  "  of  the  entailer,  or  of 
the  last  substitute,  then  the  last  heir-sulistitute  in  possession  becomes  fee- 
simple  proprietor  {Earl  of  March,  1760,  Mor.  15412,  2  Pat.  49;  Colvill, 
1843,  5  D.  861 ;  1845,  4  Bell,  248),  and  he  may  resettle  the  estates  {Earl 
of  March,  supra) ;  but  the  settlement  would  be  defeated  by  the  subsequent 
birth  of  an  heir-substitute  named  in  the  original  deed  of  entail  {Mackinnon, 
1756,   Mor.    149;;8  and    6566;    Stewart,    1859,   22   D.    73).     Under   such 
circumstances,    the    heir-substitute    now    becomes    fee-simple    proprietor 
without  any  judicial  procedure  (Act  1875,  s.  13).     A  final  destination  import- 
ing to  be  to  the   entailer's  "heirs  in  lilood"  is  a  good  entail  destination 
{Collow's    Trustees,    1866,   4   M.   465;    Mouhray,    1895,    22    IJ.   801).     The 
succession  nmst  be  lineal  or  without  division,  and  thus  failure  to  exclude 
heirs-portioners    invalidates    the    entail    {MacDonald,    1842,    5    D.    372 ; 
Farquhar,   1838,  1  D.  121);  but  here  the  heirs-portioners  take  the  estate 
in  fee-simple,  and  not  the  substitute   in  possession   immediately  prior  to 
the  succession  opening  to  them  {Collow's  Trustees,  supra,  per  Lord  President, 
p.  470;  Mure,  1837,  15  S.  581;  1838,  3  S.  &  M'L.  237).    An   intention  to 
exclude  heirs-portioners  will  not  be  inferred  from  other  parts  of  the  deed 
{Farquhar,  supra  ;  Zcny,  supra).     Where  the  succession  was  divided  equally 
between  the  entailer's  sisters,  the  succession  vested  in  them  in  fee-simple 
{Sands,  1844,    6   D.    o{Jo).     AVhen   in   a   destination  particular   heirs   are 
described,  those  take  who  answer  the  description  when  the  succession  opens 
{Shepherd,  1836,  15  S.  173,  3  S.  &  M'L.  255 ;  Martin,  1853,  15  D.  950,  2 
Macq.  556;  Dulr  of  Boxlurghe,  1810,  5  Pat.  320).     Where  the  destination 
in  the  deed  of  entail  of  one  estate  was  ultimately  to  the  heirs-substitute 
in  a  deed  of  entail  of  another  estate,  and  the  other  estate  was  disentailed, 
it  was  held  that  the  destination  in  the  first  deed  of  entail  remained  operative 
{Inglis,  1894,  22  P.  266 :  1895,  22  P.  (H.  L.)  51):  but  where  the  de.'^tination 
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imported  to  be  to  "  the  heirs  of  entail  in  possession  "  of  another  entailed 
estate,  the  disentail  of  that  estate  voided  the  former  destination  {>ScJianl\ 
1895,  22  E.  S-ia). 

V.  The  Statute  1685,  c.  22. 

Since  no  deed  of  strict  entail  can  be   executed   unless  either  in  the 
actual  terms  of  this  Statute   or   constructively  so   in  terms  of  amending 
Acts,  it  may  be  quoted   at  length.     It   first  declares    "that  it  shall  be 
lawful  to  His  ]\Iajesty's  subjects  to  tailzie  their  lands  and  estates,  and  to 
substitute   heirs   in    their   tailzies   with    such    provisions   and   conditions 
as  they  shall  think  fit,  and  to  effect  the  said  tailzies  with  irritant  and 
resolutive  clauses,  whereby  it  shall   not  be  lawful  to  tlie  heirs  of  tailzie 
to  seU,  aunailzie,  or  dispone  the  said  lands  or  any  part  thereof,  or  contract 
debt,  or  do  any  other  deed  whereby  the  samen  may  be  apprized,  adjudged, 
or  evicted  from   the   other   substitutes   in   the  tailzie,  or   the  succession 
frustrate  or  interrupted;    declaring   all   such  deeds  to  V)e  in  themselves 
mill  and  void,  and  that  the  next  heir  of  tailzie  may  immediately,  upon 
contravention,  pursue  declarators  thereof,  and  serve   himself  heir  to  him 
who  died  last  infeft  in  the  fee,  and  did  not  contravene  without  necessity 
any  ways  to  represent  the  contravener."     Then  follow  the  solenndties  to 
be  observed  in  order  to  render   the   deed   effectual,  viz. :    "  It  is  always 
declared  that  such  tailzies  shall  only  be  allowed  in  which  the  foresaid 
irritant  and  resolutive  clauses  are  insert  in  the  procuratories  of  resignation, 
charters,  precepts,  and  instruments  of  sasine ;  and  the  original  tailzie  once 
produced  before  the  Lords  of  Session  judicially,  who  are  hereby  ordained 
to  interpose  authority  thereto ;  and  that  a  record  be  made  in  a  particular 
register  book  to  be  kept  for   that  effect,  wherein  shall  be  recorded  the 
names  of  the  maker  of  the   tailzie  and   of   the   heirs   of   the  tailzie,  and 
the  general  designations  of  the  lordships  and  Ijaronies,  and  the  provisions 
and  conditions  contained  in  the  tailzie,  with  the  foresaid  irritant  and  resolu- 
tive clauses  subjoined  thereto .  .  . ;  and  which  provisions  and  irritant  clauses 
shall  be  repeated  in  all  the  subsequent  conveyances  of  the  said  tailzied  estate 
to  any  of  the  heirs  of  tailzie ;  and  being  so  insert,  His  Majesty  .  .  .  declares 
the  same  to  be  real  and  effectual  not  only  against  the  contraveners  and 
their  heirs,  but  also  against  their  creditors,  comprizers,  and  adjudgers  and 
other  singular   successors   whatsoever,  whether   by  legal   or   conventional 
titles ;  It  is  always  hereby  declared,  that  if  the  said  provisions  and  irritant 
clauses  shall  not  be  repeated  in  the  rights  and  conveyances  whereby  any 
of  the  heirs  of  tailzie  shall  brook  or  enjoy  the  tailzied  estate,  the  said 
omission  shall  import  a  contravention  of  the  irritant  and  resolutive  clauses 
acj-ainst  the  person  and  his  heirs  who  shall  omit  to  insert  the  same,  whereby 
the  said  estate  shall  ^p.so  facto  fall,  accrese,  and  be  devolved  to  the  next  heir  of 
tailzie,  but  shall  not  militate  against  creditors  and  other  singular  successors 
who  shall  happen  to  have  contracted  bona  fide  with  the  person  who  stood 
infeft  in  the  said  estate,  without  the  said  irritant  and  resolutive  clauses  in  the 
bodv  of  his  right :  And  it  is  further  declared  that  nothing  in  this  Act  shall 
prejudge  His  Majesty  as  to  confiscations  or  other  fines  as  the  punishment 
of  crimes,  or  His  Majesty  or  any  other  lawful  superior  of  the  casualties  of 
superiority  which  may  arise  to  them  out  of  the  tailzied  estate,  but  these 
fines  and  casualties  shall  import  no  contravention  of  the  irritant  clause." 

VI.  The  Essential  Clauses  of  a  Deed  of  Entail. 

These  are :  (1)  the  prohibitory  clauses  aimed  against  the  alienation  of 
the  estate,  the  contraction  of  debt  affecting  the  estate,  and  the  alteration  of 
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the  order  of  succcssidn  l»y  llic  heir  nf  ciitiiil  in  possession.     These  lliree 
|)r(»hiliitions   are   called    the   "cardinal    i»rohiliitions,"   licing   essential    to 
effectually  fcLtcr  the  licir  in  i>ossession,  wliu  is  llic  liar  of  the  estate  and 
therefore  at  liberty  to  deal  with  it  as  he  wills,  in  so  far  as  not  restrained  Ly 
the  proliiliitions.    (2)  The  irrilant  clauses  deelarinL?  that  all  deeds  executed  in 
contravention  of  the  i)rohiliilions  shall  he  null  and  void, and  (:i)thc  resolutive 
clauses  declaring  that  any  heir  of   entail  in   jiossession  contravening  any 
of   the  prohihitions   shall    forfeit   his   right    to   the  estate,  sometimes   for 
himself  and  sonielinies  for  all  those  heirs  who  might  take  as  his  descendants. 
The  Statute  of   1 G85   did  not  attempt  to  give  any  teclnucal  delinition  of 
these   clauses,  hut  it  did  enact  that  it  was  not  sufficient  that  they  .should 
(inly  ajtpear  in  the  original  deed  of  entail,  Imt  that  they  nmst  be  repeated  arf 
longum  in  every  sub.sequent  deed  and  instrunient  necessary  to  the  conveyance 
of  the  estate.     The  eflect  of  the  essential  clau.ses,  which  is  considered  infra, 
and  their  construction,  proved  a  fruitful  source  of  litigation,  each  deed  rif 
entail  having  to  be  construed  separately.     A  series  of  enactments  have,  how- 
ever, l)een  i)assed  which  a\()id  any  question  as  to  what  constitute  valid, 
])rohibitory,  irritant,  and  resolutive  clauses  in  a  deed  of  strict  entail,  ami 
dispense  with  the  necessity  of  their  repetition  ad  loiujum  in  each  conveyance 
of  the  estate.     The  Titles  \o  Lands  Consolidation  (Scotland)  Act,  1808,^31  & 
32  Vict.  c.  101,  s.  14  (consolidating  11  &  12  Vict.  c.  36,  s.  39  ;  21  &  22  Vict, 
c.  76,  s.  18 ;  23  &  24  Vict.  c.  143,  s.  12),  provides  that  where  a  deed  of 
entail  contains  an  express  clause  authorising  registration  of  the  deed  in 
the  liegister   of   Tailzies,  it   shall   not   be   necessary  to   insert  clauses   of 
prohibition  against  alienation,  contracting  of  debt  and  altering  the  order  of 
succession,  and  irritant  and  resolutive  clauses,  or  any  of  them  ;  and  that  such 
clause  of  reiristration  contained  in  anv  deed  of  entail  of  lands  not  held  Itv 
buruasjje    tenure,   dated    on    or  after    1    October  1858,  and    of   lands    held 
burgage  tenure,  dated  10  October  1860,  shall  have  the  same  operation  and 
eflect  as  if  the  prohibitory,  irritant,  and  resolutive  clauses  had  been  inserted 
in  the  deed. 

Thus,  in  a  modern  deed  of  entail,  a  clause  authorising  registration  may 
take  the  place  of  the  prohil)itory,  irritant,  and  resolutive  clau.ses,  and  all 
questions  in  a  deed  of  entail  containing  such  a  clause  as  to  the  efficacy  of 
the  prohil)itory,  irritant,  and  resolutive  clauses  will  be  avoided.  The  same 
Act,  s.  9  (con'solidating  10  &  11  Vict.  c.  48,  ss.  3,  4,  and  5  ;  c.  51,  .s.  26  ; 
21  &  22  Vict.  c.  76,  s.'l7;  23  &  24  Vict.  c.  143,  s.  11.  27),  provides  that  it 
is  sutticient  in  any  conveyance  of  an  entailed  estate  to  refer  to  any  prior 
recorded  com-eyance  of  the  estate  which  forms  i)art  of  the  progress  of 
titles  of  the  lands  under  the  deed  of  entail,  and  which  contains  in  full  the 
destination  of  heirs  or  the  prohibitory,  irritant,  and  resolutive  clauses,  or 
the  clause  authorising  registration  of  the  deed  of  entail  in  the  liegister  of 
Tailzies  as  contained  in  the  original  deed  of  entail.  And  such  a  reference 
is  equivalent,  whatever  the  date  of  the  deed  of  entail,  to  a  full  repetition  of 
the  said  clauses. 

1.  The  Prohibitory  Cla  uses. — (1)  General  Rule  of  Construction. — The 
Statute  of  1685  contains  no  technical  definition  of  the  prohibitions  (per  Ld. 
Corehouse  in  Little  Gilmoiir,  16  S.  1267),  but  the  rule  of  construction  is  in 
favour  of  freedom  from  the  fetters,  and  no  limitation  will  be  inq>lied  or  in- 
ferred which  is  not  clearly  expressed,  nor  will  it  be  deduced  from  any  other 
prohibition  {Overtoun  Entail  1839,  :\Iacl.  &  IJob.  871,  885  :  M'Kcnzie  Froscr, 
1879,  7  K.  134;  Catheart,  1863,  1  M.  759).  "If  an  expression  in  an  entail 
admits  of  two  meanings,  both  equally  technical,  grammatical,  and  intelligible, 
that  construction  must  be  adopted"^  which  destroys  the  entail,  rather  than 
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that  whicli  supports  it ''  (per  Ld.  L'aiupltell  in  Lumsdcn,  184^,  2  Ik'll,  114); 
but  a  malignant  construction  of  the  })r()hil)ition  is  now  to  be  avoided  (per 
Ld.  Gilford  in  Wallace,  1880,  7  E.  906).  To  l)e  complete,  the  clauses  must 
appear  in  ihc  deed  which  enters  the  record  {Kenny,  1875,  2  E.  636; 
GammcU,  18-19,  12  D.  19;  1852,  1  Macq.  362),  and  not  merely  referred  to 
as  existing  in  another  deed  of  entail  {E.  of  Mansfield,  1844,  6  D.  1073; 
Ahoyne  Entail,  1842,  4  D.  843). 

(2)  The  rrohibition  against  Alienation. — Gratuitous  alienation  of  the 
estate  is  not  excluded  by  a  prohibition  to  sell  (Busscll,  1852,  15  D.  192;  E. 
of  Ecjlinton,  1845,  7  D.  425).  A  sale  of  the  life-interest  of  the  heir  in 
possession,  if  duly  guarded  so  as  not  to  affect  subsequent  heirs,  is  not  an 
alienation  {Fairlie,  1860,  22  D.  632) ;  nor  is  a  propulsion  of  the  whole  or 
part  of  the  estate  to  the  next  heir  entitled  to  succeed  {Dupplin,  1871,  10  M. 
89 ;  MacLeod,  1827,  6  S.  77) ;  nor  is  the  assignation  of  a  bond,  containing  a 
power  of  sale,  to  which  the  heir  had  become  entitled,  in  favour  of  third 
parties  {MacDoncdcl,  1877,  4  E.  280).  The  granting  of  feus  is  an  alienation 
{Cathcart,  1756,  1  Pat.  App.  618;  D.  of  RojMrghe,  1813,  5  Pat.  App.  768), 
as  is  the  granting  of  a  liferent  to  a  widow  in  excess  of  her  terce  {Bogerson, 
1872,  10  M.  698).  A  prohibition  to  alienate  also  interfered  with  the 
granting  of  leases  for  a  longer  period  than  that  necessary  for  agricultural 
purposes  {Qucensberry  Leases,  1813,  5  Pat.  758 ;  Bontine,  1864,  2  M.  918). 
It  does  not  prevent  an  heir  cutting  tindjer  if  ripe,  provided  his  so  doing 
does  not  interfere  with  the  amenity  of  the  mansion-house  {Hamilton,  1757, 
M.  15408;  Bontine,  1827,  5  S.  811;  Iluntly's  Trs.,  1880,  8  E.  50).  If  the 
heir  grant  a  building  lease  (under  powers),  he  cannot  even  prevent  his 
tenant  cutting  the  timber  on  the  plea  of  its  l^eing  an  alienation  {Elihank  v, 
Benton,  1833,  11  S.  238). 

(3)  The  FroMhition  to  contract  Deht. — This  applies  not  to  the  personal 
debts  of  the  heir  in  possession,  but  to  debts  by  which  the  estate  might  be 
Ijurdened,  adjudged,  or  in  any  way  affected  to  the  detriment  of  the  subsequent 
heirs  {McKcnzic,  1823,  2  S.  331 ;  Dcnliam,  1737,  5  Bro.  Supp.  200 ;  Munro, 
1828,  3  W.  &  S.  344).  The  prohibition  must  contain  words  equivalent  to  a 
prohibition  against  contracting  debts  which  may  affect  the  lands  {Seton, 
1854,  16  D.  659;  3[artin,  1844,  6  D.  1320;  Cathcart,  1846,  8  D.  970; 
Cathcart,  1863,  1  M.  759 ;  Arhidhnot,  1865,  3  M.  835 ;  Ahoyne  Entail,  1842, 
4  D.  843  ;  1843,  3  Bell's  App.  254).  It  does  not  prevent  the  heir  borrowing 
on  his  life-interest  {Bontine,  1837,  15  S.  711),  and  even  in  an  onerous  entail 
does  not  hinder  the  estate  being  attached  for  debts  contracted  prior  to  the 
completion  or  recording  of  the  entail  {Smollet,  1807,  Mor.  App.  Tailzie,  No. 
12;  Munro,  1831,  5  W.  &  S.  359;  and  see  Entailers  DeUs,  head  XL).  In 
questions  between  heirs  of  entail  and  creditors,  the  heirs  are  treated  as 
creditors,  and  that  party  is  preferred  whose  right  is  first  completed  by 
infeftment  or  otherwise  {Sheuchan  case,  1784,  Mor.  15435;  revel.  1822,  1 
Sh.  App.  320).  The  prohilntion  includes  burdening  the  estate  for  widows 
or  children,  Init  a  power  so  to  burden  does  not  invalidate  the  prohibition 
{Catton,  1872,  10  M.  H.  L.  12). 

(4)  The  Prohibition  against  Altering  the  Order  of  Succession. — This  pro- 
liibition  sometimes  appears  combined  with  that  against  alienation.  To  be 
effectual,  it  must  be  possible  to  extract  from  the  combined  clause  a  clear 
prohibition  against  altering  the  order  of  succession,  and  not  merely  a  pro- 
hibition against  defeating  the  next  heir's  chance  of  succeeding.  This  was 
held  to  be  effectually  done  in  Boxburghc  Entail,  1811,  5  Pat.  362 ;  Campbell, 
1839,  Mad.  &  E.  898 ;  and  the  reverse  in  Elphinstonc,  1850 ;  12  D.  848  ; 
Overtoun   Entail,   1839,   Macl.   &   E.   871;   see    Wallace,  1880,  7  E.    902. 


ENTAIL  37 

To  add  Lo  the  dcsliiiaLiiui   is  e(|iiivalenL  to  alteration  {}fenzics,  1785,  Mor. 
15436). 

2  and  .'!.  Ti/f:  Irritant  and  Resolutive  Clauses. — These  are  the 
clauses  which,  in  terms  of  tlie  Statute  ]  G85,  are  necessary  to  make  the  entail 
effectual  acrainst  third  ])arties — the  first  irritatinjr  or  annulling  all  deeds 
granted  in  contravention  of  the  prohibitions,  and  the  latter  resolving  or 
forfeiting  the  right  of  the  heir  who  contravenes.  As  in  the  case  of  the 
prohibitive  clauses,  a  clause  of  registration  is  now  equivalent  to  the  insertion 
of  the  irritant  and  resolutive  clauses  (sujrra).  The  deed  to  be  annulled  must  l^e 
one  airecting  the  estate  {Gihi^on,  18G9,  7  i\I.  791);  and  if  either  the  institute 
or  any  one  of  the  heirs  is  not  comprehended  in  tliese  clauses,  he  is  not 
affected  by  them  {Elihank,  1833,  12  S.  74 ;  1835,  1  S.  «fe  :\[L.  1  : 
Mon-hcad,  1833, 11  S.  863  ;  rev.  1835,  1  S.  &  M'L.  29  ;  JVauchope,  1884,  11  It. 
424).  The  same  strict  rules  of  construction  are  a})i)lied  to  these  clauses  as 
to  the  prohibitions,  and  hence  erasures  or  omissions  are  fatal,  and  cannot  be 
sujjplied  liy  implication  {SJiarpc,  1832,  10  S.  747;  revd.  1835,  1  S.  &  M'L. 
594).  To  eri'ectually  fetter  the  heir  in  possession,  it  is  essential  that  these 
clauses  should  refer  to  all  the  i)rohibitions :  but  to  make  the  entail  valid 
against  third  parties,  it  is  only  necessary  that  they  should  cover  the  three 
cardinal  prohibitions  {Anstruthcr,  1840,  3  D.  142).  This  may  be  done  by  a 
general  reference  in  the  irritant  and  resolutive  clauses  to  the  prohibitions, 
or  by  enumeration  of  the  individual  prohibitions  in  detail.  As  the  irritant 
and  resolutive  clauses  in  the  deed  of  entail  usually  follow  directly  after  the 
prohil)itory  clauses,  and  are  sometimes  coupled  to  them  by  some  such  words 
as  "  all  which,"  it  has  been  a  frequent  matter  of  construction  whether  the 
reference  contained  in  the  irritant  and  resolutive  clauses  clearly  refers  to  all 
the  prohibitions,  or  merely  to  the  ])ri)hibitions  immediately  preceding  the  irri- 
tant clause.  In  some  entails  where  such  coupling  words  have  been  used,  the 
reference  in  the  fettering  clauses  have  been  held  to  include  all  the  prohibi- 
tions {Hay,  1842,  5  D.  347  ;  Malcolm,  1873, 11  M.  722 ;  and  Wallace,  1880,  7 
R.  902),  and  in  others  only  to  include  some  of  the  prohibitions  {Lang,  1838, 
1  D.  98  :  revd.  1839,  Mad.  &  It.  871 ;  Sinclair,  1841,  3  D.  G;:G  :  Baillie,  1850, 12 
D.  1220).  Where  the  irritant  and  resolutive  clauses  stand  alone,  and  words 
of  reference  are  used,  tliese  words  must,  on  a  strict  construction,  be  capable 
of  including  all  the  proliibitions.  Words  which,  standing  by  themselves,  have 
in  s(Miie  entails  l)een  held  to  do  so  {Lwmsdcn,  1840,  3  L).  136 :  1843,  2  Bell, 
104;  Lawric,  1854,  17  D.  181;  Gilmour,  1853,  15  D.  587;  Iloicdcn,  1869, 
7  ]\I.  H.  L.  Ill),  have  in  other  entails  been  held,  from  the  context,  to  merely 
refer  to  individual  prohibitions  (Zorr?  Wharncliffe,  1849,  12  1 ).  1 :  1850,7 
Bell,  132:  Hay,  1851,  13  D.  945;  Udney,  1858,  20  D.  79G  :  Lany,  1838,  1 
1).  98:  1839,  Mad.  &  It.  871). 

Where  the  clauses  are  formed  on  the  principle  of  enumeration,  they 
usually  contain  general  words,  in  addition  to  special  words,  of  enumeration 
of  the  prohibitions.  If  the  enumeration  of  the  prohibitions  is  complete, 
then  the  general  words  are  superfluous,  and  the  clause  is  good  {Benton, 
1843,  5  I):  1419  ;  Oyilcy,  1874,  1  i\.  450  ;  Spcirs,  1878,5  E.  923).  If  the 
enumeration  is  incomplete  and  the  general  words  are  \cords  of  reference 
capable  of  including  all  the  prohibitions,  still  the  clause  is  good  {Earl  of 
Khitorc,  1861 ;  23  D.  1118  ;  1863,  4  Macq.  520  :  Wnuelwpe,  1884,  11  E.  424  ; 
and  see  Rcnnie,  1838,  3  S.  &  ]\rL.  142).  But  if  the  enumeration  is  not 
complete,  and  the  general  words  are  not  words  of  reference,  then  the  clause 
fails,  on  the  principle  of  defective  enumeration ;  and  the  general  words,  if 
they  precede  the  words  of  enumeration  of  the  prohibitions,  are  confined  to 
the  prohibitions  enumerated  :  and  if  they  follow,  the  words  of  the  enumeration 
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are  confined  to  the  prohibitions  cjusdcm  generis  (per  Ld.  AVestbury  in  Earl  of 
Kin  fore,  supra).  Cases  in  which  the  ennnieration  has  been  held  not  to  embrace 
all  the  cardinal  prohibitions  are  :  Thomson,  1839, 1 1).  592  ;  Bruce,  4  Pat.  231 ; 
Beiillie,  1850,  12  D.  1220  :  Lord  Dufus'  Tr.,  1842,  4  D.  523,  6  D.  1320  ;  Scott, 
1855,  18  I).  168 :  BoIIo,  1864,  3  M.  78 ;  Hamilton,  1870,  8  M.  H.  L.  48. 

VII.  Eesekved  Powers  contained  in  the  Deed  of  Entail. 
Apart  from  the  Statutory  Powers  (see  XII.)  which  an  heir  of  entail  now 
enjoys  nnder  the  later  Entail   Acts,  there  are  certain  relaxations  of   the 
cardinal  prohibitions  which  can  competently  be  introduced  into  a  deed  of 
entail,  and  which   are  termed   the   reserved  powers.     If   the  power  were 
absolutely  contradictory  of  one  of  the  cardinal  prohibitions,  the  entail  would 
be  bad :  but  even  where  it  is  apparently  wdde  enough  to  reuder  the  pro- 
hiliition  inoperative,  the  rule  of  construction  to  be  applied  to  the  reserved 
power    is    that   it    is    subservient   to,   and   not   intended   to   defeat,   the 
prohibition  (per  L.  J.  C.  Hope  in  Baird,  1844,  6  D.  650) ;  and  the  power 
can  only  be  exercised  to  such  a  limited  extent  as  is  consistent  w^ith  the 
existence  of  the  entail  over  the  greater  body  of  the  estate  (Ld.  IMoncreiff  in 
Baird,  supra,  p.  655).     AVith  reference  to  all  such  reserved  powers,  the  rule 
is   clear   that,  to   tlie  extent   to   wliich   the  estate   may   be  alienated   or 
burdened,  it  is  unentailed  and  may  be  attached  by  creditors.     Such  reserved 
powers  are:  (1)  power  to  sell  to  pay  the  entailer's  debts  {Kilhurney,  1669, 
Mor.  15347);  (2)  power  to  sell  or  to  excamb  the  estate,  and  to  reinvest  in  land 
to  be  entailed  on  the  same  heirs  {Baird,  1844,  6  D.  64:');  1847,  6  Bell,  7); 
(3)  power  to  grant  feus — which,  however,  must  not  be  unduly  exercised,  but 
with  a  view  to  the  rational  and  fit  management  of  the  estate  {RoxJmrghe 
Feus,  1808,  Mor.  App.  Tailzie,  13  and  18;  1812,  5  Pat.  609,  768;  Cathcart, 
1755,  Mor.  15399,  1  Pat.  618) ;  (4)  power  to  grant  provisions  to  the  sur- 
viving spouse  and  to  the  younger  cliildren.     The  provision  must  be  strictly 
limited  to  the  amount  allowed  {Mahjill,  1798,  Mor.  15451),  and  it  usually 
excludes  terce  and  courtesy  {Gihson,  1795,  Mor.  15869).     If  the  provision 
be  in  the  form  of   a  l)ond  of   annuity  restricted  by  the  rental,  then  the 
amount  of  the  rental  is  struck  as  at  the  entailer's  death  {Douglas,  1822, 
1  S.  382  ;  and  see  also  XII.  6.,  for  the  interpretation  of  "  free  yearly  rental  " 
in  exercising  the  statutory  power  to  grant  provisions).     "  Younger  children  " 
are  the  issue  surviving  tlie  appointor  (Cafton,  1870,  8  JM.  1049;  1872,  10 
]\I.  H.  L.  12)  other  than  the  lieir  succeeding  to  the  estate  {Dickson,  infra) ; 
but  if  none  of  the  a})pointer's  issue  are  called  in  tlie  destination  of  the  entail, 
there  can  be  no  "  vounger  children  "  in  wliose  favour  he  can  make  an  appoint- 
ment {piclison,  1851,  13  D.  1291 ;  1852,  14  D.  432  ;  1854,  1  Macq.  729).     A 
provision  in  the  marriage  contract  of  a   child,  who   at   the   date   of  the 
marriage  contract  is  not  entitled  to  succeed,  is  indefeasible  even  if  the  child 
predecease  his  father  {Osivald,  1821,  1   S.  215 ;  approved  in  Chancellor's  Trs., 
1896,  23  E.  435).     A  power  to  provide  for  tlie  issue  of  the  "  eldest  son  "  has 
been  construed  to  mean  the  issue  of  the  next  heir  entitled  to  succeed  {Ersldne, 
1850,  12  D.  649).     Where  a  child  predeceases  his  parent,  the  power  may 
now  be  exercised  in  favour  of  the  predeceasing  child's  issue  (Act  1875,  s.  10)  ; 
but  the  heir  in  ]»ossession  cannot  pass  over  his  younger  child  in  favour  of 
its  issue  {Strathalkm,  1840,  2  1).  840,  5  Bell,  396),  though  the  provision  may 
be   conveyed    to    trustees   and    the    younger   child    limited    to   a   liferent 
(same  case).     A  provision  valid  in  i>nYt  stands  if  separable  from  the  rest 
(same  case).     In  exercising  the  power,  the  heir  may  attach  conditions  to  the 
bond  of  provision  granted  b}'  him  {llowdcn,  1834,  12  >S.  734,  1  S.  &  M'L. 
739;    Camphell,   1860,   23   1).    159).      Provisions  unpaid  by  any  heir  are 
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exigible  from  the  succeeding  heir,  and  the  entailed  estate  is  liable  both 
for  capital  and  interest  {Dakc  of  Richmond,  1837,  IG  S.  172  ;  and  see 
entailer's  delits  and  their  extinction,  infra).  It  is  not  a  fair  exercise  of  a 
power  to  grant  provisions  contingent  on  the  event  of  the  granter  losing 
his  right  to  the  estate  in  terms  of  a  clause  of  devolution  {Cassilis,  Elch. 
"  Provisions  to  Heirs,"  No.  6,  1745,  1  Pat.  381). 

VIII.  Express  Conditions  contained  in  a  Deed  of  Entail. 

In  addition  to  ihe  three  cardinal  prohibitions,  an  entailer  may  insert 
any  conditions  he  pleases  in  the  deed  of  entail ;  and  if  these  are  properly 
fenced,  tliey  N\ill  be  enforced  in  the  same  way  as  the  cardinal  prohiljitions. 
Such  are:  (I)  Conditions  to  use  tlie  name  and  arms  of  the  entailer.  If  an 
entailer's  coat  of  arms  does  not  exist,  one  must  be  got  (Moir  v.  Graham, 
1794,  M<jr.  15537);  and  a  coat  granted  by  the  Lyon  King-at-Arms  cannot  be 
challenged  in  a  declarator  of  contravention  {Hunter  \.  Weston,  1882,  9  E. 
492).  A  name,  if  assumed,  need  not  be  the  last  in  order  (same  case ;  see 
also  Munro,  1828,  3  W.  &  S.  344).  (2)  A  condition  that  the  heirs  must 
comply  with  the  regulations  of  the  Statute  of  1685,  which  is  superfluous,  as 
the  statutory  regulations  can  be  enforced  by  any  heir.  (3)  A  condition  to 
pay  the  entailer's  debts,  which  is  generally  accompanied  by  a  power  to 
burden  for  that  purpose  (see  Reserved  Powers,  supra  ;  Statutory  Powers  aiul 
Entailer  s  Debts,  infra) ;  and  (4)  a  clause  of  devolution,  which  is  commonly  to 
the  effect  that  the  heir  in  possession,  on  succeeding  to  some  other  estate,  or 
to  a  title,  is  to  surrender  his  right  to  the  entailed  estate.  Tlie  devolution  is 
held  to  be  a  condition  of  the  original  grant,  and  on  the  contin<>encv  occur- 
ring,  the  right  of  the  next  heir  to  the  entailed  estate  takes  immediate  etiect, 
without  its  being  constituted  by  declarator,  and  may  be  enforced  by  an 
action  of  adjudication,  the  decree  in  which  will  give  the  next  heir  right  to 
the  rents  from  tlie  date  of  the  occurrence  of  the  contingency  {Harwardcn, 
1866,  4  M.  3.-.3 :  and  see  also  Stevxirt,  1859,  22  D.  72).  The  terms  of  the 
clause  will  be  strictly  construed,  and  "succession"  to  another  estate  does  not 
include  acquisition  of  that  estate  under  a  parliamentary  contract  {Hastings, 
1844,  7  1).  1 ;  1847,  6  Bell,  30).  Where  the  succession  to  an  entailed  estate 
opens  to  an  heir  of  entail  after  tlie  contingency  contemplated  in  the  clause 
of  devolution  has  already  atfected  him,  he  will  be  elTectually  excluded  from 
the  succession  to  the  entailed  estate  {Gilmour,  Mor.  15404;  1756, 1  Pat.  610  : 
Fleming,  1804,  Mor.  15559;  Henderson,  Mor.  4215;  1791,  3  Pat.  686).  The 
heir  of  entail  mav  elect  between  the  two  estates  where  the  devolution  is 
contingent  on  succession  {Stirling,  1834,  12  S.  296);  but  he  may  not 
deprive  his  descendants  of  the  succession,  in  the  event  of  their  being 
entitled  to  come  in  under  the  same  or  a  subsequent  destination  (J/,  of  Bute, 
1803,  4  Pat.  450 ;  Fullarton,  1825,  1  W.  &  S.  410).  For  the  construction 
of  special  clauses  of  devolution,  see  Leslie,  1742,  1  Pat.  324;  Hai/,  Mor. 
15425;  1773,  2  Pat.  322;  Campbell,  1868,  0  Mor.  1035;  Munro,  1868,  7  M. 
250 ;  Nicolson,  1878,  5  11.  872).  An  heir  in  possession  whose  right  may  be 
devolved  has  all  the  rights  of  an  heir-substitute  until  the  occurrence  of  the 
contingency  {Montgomerie,  7  D.  425,  9  D.  1167;  1847,6  Bell,  136):  and 
where  succession  to  a  peerage  would  devolve  the  estate  from  the  heir  in 
possession  and  his  "  heir-apparent,"  it  was  held  he  could  disentail  with  the 
consent  of  his  eldest  son  {Forbes,  1888,  15  II.  797). 

IX.  Completion  of  Deed  of  Entail. 

The  entail,  to  be  effectual  against  third  parties,  is  completed  liy  the 
publication  of  its  terms;  and  this,  according  to  the  Act  of  1685,  was  effected 
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by  recording  the  deed  itself,  with  the  authority  of  the  Court,  in  the  Eegister 
of  Tailzies,  and  by  repeating  ad  lomjum  the  prohibitory,  irritant,  and 
resolutive  clauses  in  all  the  instruments  of  the  investiture,  and  in  the 
procuratories  of  resignation,  the  })recept  of  sasine  of  the  deed,  and  all  the 
subsequent  deeds  of  transmission.  It  is  now  sufficient,  in  any  deed  of 
conveyance,  to  refer  to  these  clauses,  or  to  the  clause  of  registration  which 
may  now  take  their  place,  as  set  forth  in  the  deed  of  entail  itself.  An 
instrument  of  sasine,  too,  is  no  longer  necessary,  and  it  is  sufficient  to 
record  the  deed  itself  in  the  Eegister  of  Sasines  (31  &  32  Vict.  c.  101,  s.  9). 
"Warrant  to  record  an  entail  is  obtained  by  petition  {Jurid.  Styles,  iii.  477)  ; 
but  this  is  not  the  proper  stage  at  which  to  discuss  the  validity  of  the 
entail  {Gilmour,  1850,  19  D.  134).  The  petition  may  be  presented  by  the 
maker,  his  trustees,  the  institute  or  any  heir-substitute,  but  not  by  an  lieir 
whomsoever  {Jcssop,  1822,  1  S.  273) ;  and  any  heir-substitute  is  entitled  to 
compel  the  heir  of  entail  to  record  the  deed  {Napier,  1765,  2  Pat.  108). 
The  deed  of  tailzie  must  be  produced,  and  diligence  will  be  granted  for  its 
recovery  {Ker,  1804,  Mor.  14984;  Spitted,  1781,  Mor.  15617)  ;  where  it  has 
been  lost,  the  decree  in  the  proving  of  its  tenor  may  be  recorded  {Pringle, 
20  Dec.  1790,  Tait's  MS. ;  see  Shand's  Practice,  p.  1019).  An  inaccuracy 
in  the  petition  does  not  cancel  the  validity  of  the  authority  given  to  record, 
if  the  proper  deed  of  entail  have  been  produced  {Norton,  1852,  14  D.  944, 
2  Macq.  205).  The  proper  deed  to  record  is  the  actual  settlement  of  the 
estate  {Ld.  Forbes,  1858,  20  D.  917 ;  K  of  Fife,  1862,  4  Macq.  469).  The 
names  of  the  heirs  of  tailzie  must  be  recorded;  but  if  contained  in  a 
separate  deed  of  nomination,  this  may  be  done  subsequently  to  recording 
the  deed  of  tailzie  (Fadwicl;  1874,  1  E.  697).  Deeds  executed  under  a 
reserved  power  must  also  be  recorded  {Iiujlis,  1851,  14  D.  54),  and  the  full 
description  of  the  lands  entailed  must  enter  the  record  {King,  1844,  6  D. 
821 ;  1846,  5  Bell,  82).  An  unrecorded  deed  of  entail  has  no  protection 
from  the  Act  of  1685  ;  and  although  it  is  binding  on  the  heirs  themselves,  in 
so  far  as  to  protect  the  estate  against  their  gratuitous  deeds,  it  has  no  effect 
against  the  onerous  creditors  of  the  heir  in  possession  {Willison,  1724,  Mor. 
15369).  It  is  equivalent  to  a  non-existent  deed  of  entail  in  reference  to 
such  creditors  ;  and  their  riglits  cannot  be  defeated  by  any  subsequent  regis- 
tration of  the  entail,  or  by  any  proceedings  founded  on  tlie  entail,  to  what- 
ever lengths  these  proceedings  may  have  gone  {Ftoss,  1836,  14  S.  45:5 ;  Rose, 
1828,  6  S.  945  ;  1831,  5  W.  &  S.  359).  They  could  even  adjudge  the  estate 
after  the  heir  wlio  had  contracted  the  debt  had  forfeited  the  estate  by  a 
contravention  {Ross,  siqira).  The  heir  under  an  unrecorded  entail  can  sell 
the  estate  {Grahame,  1829,  8  S.  231);  and  he  is  not  bound  to  reinvest  the 
price  {Moatgomerie,  1843,  2  Bell,  149). 

X.  Persons  affected  by  the  Fetters. 

In  questions  with  tliird  parties  all  the  heirs-substitute  are  bound  by  the 
limitations  of  the  entail,  but  doubts  sometimes  arise  as  to  whether  the 
limitations  are  properly  made  to  affect  (1)  the  institute;  (2)  whom  failing 
before  the  succession  opens,  the  first  of  the  heirs  who  takes  the  estate ;  and 
(3)  the  maker  of  the  entail  where  lie  is  himself  the  institute.  Tlie 
institute  is  the  party  named  in  the  deed  as  the  first  beneficial  taker  of  the 
fee  {Logan,  1836,  15  S.  291;  1839,  Macl.  &  E.  790).  He  may  be 
subjected  to  the  restraints  of  an  entail  {Willison,  1720,  Mor.  15458), 
although  there  is  no  express  auth(;rity  for  this  in  the  Act  of  1685.  He 
must  be  expressly  comprehended  in  the  ]->rohil)itory  clauses,  and  is  not 
included  among  the,  "  heirs  "  or  "  members  "  of  tailzie  even  by  implication 
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from   oilier    parts    of    the   deed   {Edmonstonc,    1771,    -J    Tat.    255;    Skel, 
1817,    G    Put.    322;    Lord    Elihank,    1833,    11    S.    858;   Lofjan,    siqyra; 
Gkndomoyn,  187:'.,  U  M.  II.  L.  33).     If  lie  is  expressly  coiiipiehended  in 
the    prohibitory   clauses,  he   may  he  included   in   a    general   term   in   the 
irritant  and  resolutive  clauses  {Lindsaij,  1844,3  Bell's  App.  254;  Carrick 
Buchanan,    1838,    16    S.   358;    1844,   3    Bell,   342).      If,   owing    to    the 
failure  of  the  institute  named  in  the  deed,  the  succession  opens  to  the  next 
heir,  he  is  included  under  the"lieirs  of  tailzie,"  and  the  above  rules  do  not 
apply  to  him  (Napier,  1705,  2  Bat.  108).     With  regard  to  the  maker  of 
entail,  it  is  also  essential  that  the  fetters  be  applied  to  him,^and  thattjie 
deed  be  completed  l)y  infeftmeiit  and  registration  {Doiujlas,  1762,  M.  4358, 
4375) ;  but  since  it  is  a  fundamental  rule  of  law  that  no  one  can  retain  the 
fee  of  an  estate  and  at  the  same  time  remove  it  from  the  reach  of  his 
creditors,  so  the  maker  of  an  entail  cannot  (jratuitoasbj  inchide  lii»iself 
within  the  prohibitions  so  as  to  prejudice  his  creditors  {Dickson,   1786, 
Mor.   15534,  5  W.  &  8.  662;    afld.   1831,  5   W.   &  S.  657);    but  by^an 
onerous  and  mutual  tailzie  lie  may  so  include  himself  {Vans  Af/ncv,  1784, 
Mor.   15435;    1822,    1    Sh.    App.    320).     The   results    of    the   authorities 
as    to   the  making  of  an  entail   which  shall  be  binding  on   the  granter 
are   collected   in   Ld.    M'Laren's    Wills   and   Succession   (3rd   ed.),   vol.    i. 
s.  988,  as  follows:  (1)  Where  the  deed  of  entail  divests  the  granter  of  the 
fee  and  leaves  him  only  a  liferent  of  the  estate,  then,  as  long  as  the  entail 
remains   personal,   it   can   only    be    binding   in   ohlvjationc,   and   may   be 
discharged   with   consent    of    the    institute;    but   after  registration   and 
infeftment  {Gordon,  1771,  IMor.  15579)  it  is  a  complete  entail,  incapable  of 
being    defeated   by   the   debts   or   deeds   either    of    the    granter   or   the 
institute.     (2)  Where  the  granter  is  not  divested,  but  the  entail  is_  onerous, 
and  the  restraining  clauses  are  directed  against  the  entailer  as  institute, 
the  entail  while  it  remains  personal  is  effectual  to  bar  gratuitous  alienation  ; 
after  registration  in  the  Eegister  of  Tailzies  it  is  efiectual  in  respect  of  its 
onerosity  against  the  personal  creditors  of  the  institute  whose  claims  are 
subsequent  in  date  to  the  registration  of  the  deed  ;  after  registration  and 
infeftment,  it  is  clfectual   against   all   creditors  whatsoever,  except  those 
whose  claims  "  had  become  real  charges  upon  the  estate  before  infeftment " 
{Vans  Agncw,  supra).     (3)  Where  the  granter  is  not   divested  and  the 
entail  is  not  onerous,  the  settlement  may  be  made  Ijinding  infer  hccrcdcs  by 
compliance  with  the  requisites  of  the  Statute  ;  l)ut  the  estate  continues  to 
be  liable  for  the  debts  and  obligations  of  the  entailer  to  the  time  of  his 
death  {Dickson,  sujjra;  E.  Lauderdale,  1730,  Mor.  15556). 

XL  Liability  of  Estate  for  Entailer's  Debts,  and  their  Extinction 

BY  THE  Heir  in  Possession. 
An  entailed  estate  is  generally  liable  for  all  the  debts  of  the  entailer, 
unless  he  himself  is  the  institute  in  the  deetl  of  entail,  and  is  expressly  in- 
cluded in  the  fetters  so  as  to  exclude  legal  diligence  for  payment  of  debts  con- 
tracted by  him  after  the  date  of  the  deed  of  entail  (see  Persons  affected  hi/  the 
Fetters,  X.).  Payment  of  entailer's  debts  is  also  often  inserted  in  the  deed  of 
entail  as  a  condition  under  which  the  heirs  may  take  the  succession.  In  this 
latter  case  they  only  atlect  the  entailed  estate  if  it  is  clearly  the  intention  of 
the  entailer  that  the  estate  is  to  be  atlected  l>y  them  (see  Campbell,  174 <, 
Mor.  5213 ;  3[oncrcif,  1825,  1  W.  &  S.  672 ;  Elliot,  1823,  2  S.  180,  1  ^^  .  .V 
S.  678;  Jardine,  1833,  US.  720).  Unless  the  entailer's  debts  have  been 
made  real  burdens  primnrily  all'eeting  the  estate,  the  heir  of  entail  is 
entitled  to  the  benefit  of  discussion,  and  may  insist  on  the  executry  of  the 
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entailer  and  his  unentailed  heritage  being  first  exhausted  (BiisseU,  1745, 
Mor.  5211).  Bonds  of  provision  granted  under  a  power  in  the  deed  of 
entail  are  also  like  entailer's  debts  (ffoivikn,  1834,  12  S.  734;  I).  Richmond, 
1837,  16  S.  172).  The  heir  in  possession  is  personally  liable  in  the  first 
place  for  such  debts,  but  only  to  the  \alue  of  the  entailed  estate  {Sutherland, 
1801,  Mor.  Tailzie,  App.  No.  8)  ;  but  the  estate  is  also  liable,  and  may  be  ad- 
judged or  sold  to  pay  them.  {Lauderdale,  1730,  Mor.  15556).  The  heir  in 
possession  may  leave  the  debts  as  a  burden  on  the  estate  in  the  hands  of 
tlie  succeeding  heirs  {Camjjhcll,  29  Nov.  1815,  F.  C. ;  I).  Richmond,  supra) ; 
and  it  is  to  prevent  this  that  the  condition  obliging  the  first  heir  in 
possession  to  pay  is  so  frequently  included  in  the  deed  of  entail.  Arrears 
of  interest  affect  the  estate  as  well  as  the  principal  {Ershinc,  1829,  7  S.  844; 
Sands,  1835, 13  S.  1040  ;  but  see  11  &  12  Vict.  c.  36,  ss.  17, 18,  and  21,  for  a 
statutory  exception  in  case  of  interest  on  bonds).  Where  the  entailer 
leaves  two  estates  under  ditlerent  entails,  his  debts  are  allocated  rateably 
{Laicrie,  1830,  9  S.  147).  Where  the  heir  in  possession  pays  off  such 
debts  from  his  own  funds,  even  if  he  is  not  bound  to  do  so,  they  are  not 
necessarily  extinguished  confusionc  as  a  claim  against  the  estate  (Ersk.  iii. 
4.  27) ;  but  they  will  be  held  to  be  so  extinguislied  where  the  heir  of  entail 
is  liable  for  the  debts  in  some  general  character,  e.f/.  as  executor  or  heir-at- 
law,  unless  the  debts  have  been  declared  to  be  primarily  chargeable  on  the 
entailed  estate  (M'Laren,  3rd  ed.,  s.  997) — with  this  exception,  that  it  is 
presumed,  in  the  absence  of  evidence  to  the  contrary,  that  an  heir  of 
entail  paying  such  debts  out  of  his  own  funds  intended  that  they  should  be 
kept  up  against  the  estate  {Caddcll,  1845,  7  D.  1014;  Kerr,  1758,  Mor. 
15551;  Crairford,  11  March  1809,  F.  C.).  Taking  an  assignation  to 
the  debts  shows  an  intention  that  they  are  to  be  kept  up  against  the 
estate  {M'Boimld,  1877,  4  E.  280 ;  Welsh,  1837,  15  S.  537 ;  Kerr  and 
Caddell,  sujjra) :  but  if  tlie  heir  merely  take  a  discharge,  the  presumption 
is  that  he  meant  to  extinguish  the  debt  {Wauc]ioi)e,  14  Dec.  1815,  F.  C. ; 
1825,  1  W.  &  S.  41).  Such  a  transaction  may  be  vitiated  by  fraud  or 
breach  of  statutory  requirements  {Clcyhorn,  1840,  3  D.  1,  Macl.  &  R. 
1033).  If  the  entailer  leave  other  property  to  which  the  heir  of  entail 
also  succeeds  as  executor  or  heir  of  line,  that  must  be  first  exhausted  before 
the  entailed  property  can  be  affected  {Crawford,  11  March  1809,  F.  C. ; 
Forles,  17  Nov.  1802,  F.  C). 

XII.  Statutory  Poavers  of  an  Heir  of  Entail. 

1.  Power  to  Disentail. — This  power  was  first  introduced  by  the 
Kulherfurd  Act,  1848,  and  the  conditions  under  which  an  lieir  in  possession 
was  entitled  under  that  Act  to  acquire  the  estate  in  fee-simple  varied  accord- 
ing as  the  entail  was  dated  before  or  after  the  1st  of  August  1848  ;  hence  the 
distinction  between  "  old  "  and  "  new  "  entails.  By  the  third  section  of  the 
Act  of  1882  tlie  same  jxAvers  of  disentailing  were  extended  to  heirs  possessing 
under  a  new  entail  which  were  l)y  the  Ifutherfurd  Act  conferred  on  heirs 
possessing  under  an  old  entail,  and  the  date  of  tlie  entail  is  thus  no  longer 
so  all-important  as  it  was  prior  to  the  passing  of  tlie  former  Act.  Eeading 
these  two  Acts  together,  an  heir  in  possession  may  now  disentail  without 
any  conseiits — 

(1)  Where  he  is  the  only  heir  of  entail  in  existence  for  the  thne,  and  of 
full  age  (1848,  s.  3 ;  1875,  s.  5  (3);  1882,  s.  3). 

(2)  Where  he  is  born  after  the  1st  of  August  1848,  and  is  of  full  age 
(1848,  s.  2  :  1882,  s.  3). 

It  was  further  provided  in  theKuthcrfurd  Act  that  an  heir  in  possession 
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might,  uiulur  ceiLaiu  coudilions,  disentail  wliere  ho  had  ol)taiiied  the 
couHents  of  certain  of  the  other  lieirs  of  entail.  In  nu  case  were  the 
consents  of  more  than  the  three  heirs  next  entitled  to  succeed  in  tlieir  order 
re([uire(l,  Imt  it  was  a  sine  qud  non  in  every  case  that  the  nearest  heir  must 
he  twenty -five  years  of  age  and  capax  (ss.  1,  2,  and  o).  A  curator  or  guardian 
might  give  the  necessary  consent  for  any  heir  other  than  the  nearest  who 
might  be  unable  to  consent  owing  to  age  or  any  other  legal  disability  (s.  31). 
The  Act  of  1875  reduced  the  age  at  whicli  the  nearest  heir  niiglit  consent 
to  twenty-one  (s.  4),  and  provided  that  wheie  any  other  heir  than  the 
nearest  declined  to  give  his  consent,  the  Court  might,  on  a  motion  to  that 
cflect  by  the  petitioner,  ascertain  tlic  ^ahle  in  money  of  such  heir's 
expectancy,  and,  nil  tlic  value  licing  paid  into  luink,  or  sufficiently  secured 
over  tlie  estate,  disiunise  with  the  consent  (s.  5  (2)).  As  to  tiie  requisites 
of  sucli  security,  see  Farqi'harson,  1S8G,  14  K.  231.  The  Act  of  1882 
abolished  any  liinitation  whatever  as  to  the  age  or  legal  capacity  of  the 
next  heir,  and  allowed  a  curator  or  guardian  to  consent  on  his  behalf  also 
(8.  12);  and  further  provided  that  his  consent  might  l)e  dispensed  with,  if 
refused,  in  the  same  manner  as  the  consents  of  any  other  heirs  of  entail 
might  be  disi)eiisetl  with  in  terms  of  the  Act  of  1875  (s.  13). 

Heading  these  three  Acts  together,  an  heir  in  possession  may  now  dis- 
entail with  the  folloiviiiff  consents: — 

(3)  AVhcre  he  is  born  before,  and  the  heir-apparent  is  l)orn  on  or  after,  1 
August  1848,  with  the  consent  of  the  heir-apparent  (1848,  s.  2  ;  1882, 
8.  3). 

(4)  Where  the  entail  is  dated  on  or  after  1  A\igust  1848,  and  he  is 
])orn  before,  and  the  heir-ap])arent  after,  the  date  of  the  entail,  with  the 
consent  of  the  heir-apparent  (1848,  s.  1). 

(5)  With  the  consents  of  the  three  nearest  heirs,  or  of  all  the  lieirs  if 
less  than  three,  entitled  to  succeed  in  tlieir  order  immediately  after  him, 
as  at  the  dates  of  their  consents  and  of  presenting  the  petition  (1848,  s.  3; 
1882,  s.  3). 

(6)  With  tlie  consents  of  the  heir-apparent  and  of  the  heir  who  next  in 
succession  will  become  heir-apparent  (1848,  s.  3;  1882,  s.  3),  i.e.  of  the  two 
heirs  next  in  succession  to  the  heir  in  possession,  whose  right  of  succession, 
if  they  survive,  must  take  effect. 

Ally  creditor  of  an  heir  in  possession  entilled  to  disentail,  who  has 
charged  on  a  decree  for  payment  of  debt  contracted  after  18  August 
1882,  can  apjdy  to  the  Court  to  have  the  estate  disentailed  (1882,  s.  18) :  but 
where  the  heir  in  possession  or  the  heir-apparent  have  secured,  l»y  obligation 
undertaken  in  a  marriage  contract  dated  before  18  August  1882,  the  descent 
of  the  estate  on  the  issue  of  the  marriage,  they  may  neither  disentail  nor 
give  consent  to  a  disentail  without  the  consent  of  the  marriage-contract 
trustees  until  the  maniage  be  dissolved,  or  a  child  be  born  who  can 
consent  (1882,  s.  17;  JJow/las,  1883,  10  li.  952);  but  there  must  be  a 
clear  ol)ligation  s(>curing  the  descent  of  the  estate  on  the  issue  {Priuf/le, 
1891,  18  \l  895).  The ^"  heir  in  possession"  is  the  heir  in  whom  the  fee 
rests  (3Taule,  1876,  3  E.  831).  The  date  of  an  entail  is  the  date  of  any 
Act  of  Parliament,  deed  of  trust,  or  any  writing  directing  the  land  should 
be  entailed  (1848,  s.  28:  Buehanan,  1883,  10  E.  809),  even  if  the  de_ed 
direct  that  the  laud  be  bought  and  entailed  at  a  later  date  {BlaeJc,  1873, 
1  R  133;  Fraser,  1852,  14  1).  916).  The  deed  of  disentail  only  removes 
the  fetters,  and  does  not  evacuate  the  destination  (1848,  s.  32:  (?;•«//,  1878, 
5  E.  820).  The  .security  to  be  given  by  an  heir  in  possession  desiring  to 
disentail   for  Abovdccn  jn-ovisions    to  children  must  be  for  the  maximum 
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amount  chargealile  {Glasgoiv,  188G,  14  E.  59),  Nvliile  the  widow's  annuity  is 
to  be  computed  from  the  rental  at  the  date  of  the  disentail  {ib.,  and  see 
XII.  6.).    The  value  of  an  heir-substitute's  expectancy  is  taken  as  at  the  date 
of  the  deed  of  disentail  {Sprot,  1882,  19  S.  L.  K.  738),  and  is  the  value  of  his 
life-interest  calculated  on  liis  chance  of  succession,  and  the  value  of  the 
powers  he  might  exercise  if  he  were  to  succeed  {De  Virte,  1877,  5  E.  328). 
No  interest  accrues  on  the  value  until  it  is  consigned  or  secured  {Pringlc, 
1892, 19  E.  926) ;  and  any  facts  bearing  on  the  probable  length  of  life  of  the 
petitioner  are  relevant,  and  the  chance  of  the  heir-substitute  succeeding, 
as  fee-simple  jiroprietor  may  be  considered  {McDonalds,  1880,  7  E.  (H.  L.) 
41,  and  Pringlc,  supra).     The  value  of  the  part  disentailed  is  calculated  on 
the  loss  to  the  whole  estate,  not  on  the  intrinsic  value  of  the  part  dis- 
entailed (Di'lr  of  Sutlnrlcmd,  1892,  19  E.  504) ;  and  the  full  amount  remain- 
ing unpaid  of  a  sum  charged  as  improvement  expenditure,  in  tlie  form  of  a 
terminable   rent-charge,  may    lie   deducted  from   the   value  of  the  estate 
(Fringle,   sicpra).     The   succession    duty   an    licir  -  substitute   would   have 
to  pay  in  the  event  of  succeeding  to  the  estate  is  not  a  proper  deduction 
from  the  value  of  liis  expectancy  {Pringlc,  supra).     The  security  to  be  given 
to  an  heir  for  the  value  of  his  consent  must  be  such  as  a  prudent  lender  would 
accept,  which  failing,  the  money  value  must  be  lodged  in  bank  {Farquhar- 
son,  188G,  14  E.  231).     But  no  action  will  lie  against  a  curator  ad  litem 
for  failure  to  obtain  proper  security  for  the  value  of  his  ward's  consent, 
unless  it  he  averred  that   the   curator  acted  corruptly  in  accepting  the 
security  which  he  took  {Maxwell  Heron,  1893,  21    E.  230).     An  heir  who 
has  completed  his  title  as  nearest  heir  in  existence  is  not  debarred  from 
disentailing  l)y  the  possibility  of  the  birth  of  a  nearer  heir  {Bruce,  1874, 
1  E.  740) ;  nor  by  the  condition  that  he  is  to  forfeit  the  estate  on  succeeding 
to  a  peerage,  to  which  lie  is  then  heir-presumptive  {Forbes,  1888,  15  E.  797)  ; 
but  where  the  succession  has  already  opened  to  another  estate,  and  he  has 
to  denude  of   one,  he   cannot   disentail   either   estate   before  making  his 
election  {Home,  1876,  3  E.  591).     Where  an  heir-sul)stitute  is  born  after 
a  petition  for  disentail  has  been  presented,  whose  consent  would  have  been 
required  had  he  been  born  l)efore  the  petition,  he  can  only  interfere  if  the 
consents  required    l^efore  his  birth  have  not  been  valued  {Shctnd,  1876, 
3  E.  544),  and  not  afterwards  {Douglas,  1885,  12  E.  916).     The  Court  may 
dispense  with  consents  where  it  is   proposed  only  to  sell  a  part  of  the 
estate  {Bulcc  of  Sutherland,  suprra) ;  and  wdiere  no  consents  are  required,  it 
is  in  the  discretion  of  the  Court  to  order  intimation  on  tlie  next  heirs  {Davys, 
1870,  9  j\I.  44).     Money  in  the  hands  of  trustees  for  the  purchase  of  land  to 
be  entailed,  or  land  in  their  hands  which  they  have  been  directed  to  entail, 
may  be  treated  as   if   it   were   already   entailed   estate  (1848,  s.  27,  28 ; 
1853,  s.  8). 

2.  Power  to  Sell. — The  following  different  powers  of  sale  have  been 
conferred  on  heirs  of  entail  in  possession  from  time  to  time : — 

(1)  Under  the  Clan  Acts  (20  Geo.  ii.  c.  50  and  51),  which  were  passed 
with  a  view  of  civilising  the  Highlands  after  the  rising  of  1745,  the  heir 
in  possession  might  sell  any  part  of  the  estate  to  the  Crown,  for  the 
erection  of  buildings,  settlements,  etc.  The  purchase  money  had  to  be 
expended  on  other  lands  to  be  similarly  entailed ;  and  the  direction  to 
re-entail  created  a  valid  trust,  which  bound  all  persons  taking  any  estate 
or  interest  in  the  newly-purchased  lands  {Flceming,  1868,  6  M.  IT.  L. 
113). 

(2)  For  Eedemjytion  of  the  Lccnd- Tax.— This  was  in  terms  of  42  Geo,  tit, 
c.  116,  ss.  61  et  scg.]  and  only  a  part  of  the  estate  might  be  sold,  and  the 
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price  had  to  be  i»:ii(l  into  tlie  JJaiik  of  J-Jiglaiul.  'J'lie  powci  is  now  of  small 
ini])oitanc(',  but  it  has  been  decided  in  petitions  under  it  that  the  terms  of 
the  Statute  must  bo  rigidly  adhered  to  (Wilson,  1828,  .".  W.  l^'  S.  GO);  and  if 
they  are  so  adhered  to,  then  fraud  on  the  part  of  the  heir  in  possession  will 
not  all'ect  a  stranger  purchaser  ( IFilsov,  supra  ;  Laicric,  1814,  2  Dow,  .joO). 
An  error  of  judgment  by  the  Court  of  Session  in  executing  the  Act  was 
held  not  fatal  to  the  sale  {Wcmyss,  1824,  2  Sh.  Apj).  1). 

(3)  To  ruUic  iJodirs  nnder  Conqndsorij  J'oivers.  —  This  was  first 
authorised  by  the  Lands  Clauses  (Scotland)  Consolidation  Act  (1840,8  Vict, 
c.  19,  ss.  7-9,  07  et  srq.),  which  enacted  that  the  price  of  the  land  taken 
should  be  consigned  in  bank,  arul  might  lie  applied,  with  the  authority  of  the 
Court,  in  the  redemption  of  the  land-tax  ;  the  discharge  of  any  incumbrance 
alTecting  the  land  in  respect  of  which  the  money  is  paid,  or  affecting  other 
lands  entailed  on  the  same  heirs ;  or  in  purchase  of  other  lands  to  be  entailed 
on  the  same  heirs ;  or  in  removing  or  replacing  buildings  affected  by  the 
new  operations;  or  in  payment  to  any  party  absolutely  entitled  to  the 
money  (s.  67).  The  IJutherfurd  Act  (s.  26)  allows  an  heir  entitled  to 
acquire  the'  estate  in  fee-simple,  to  ap[)ly  to  the  Court  for  leave  to  uyilift 
consigned  money,  and  to  acquire  it  in  fee-simple,  and  if  not  entitled  to 
acciuire  the  estate  in  fee-simple,  then  to  apply  the  consigned  money  in  pay- 
ment of  money  laid  out,  or  to  be  laid  out,  on  improvements  (see  Improve- 
ment Expenditure,  XII.  5.).  The  Act  of  1853  allows  the  price  of  the  part 
sold  to  be  paid  in  the  form  of  a  feu-duty  or  annual  payment  (ss.  14—16). 
Where  trustees  conveyed  an  estate  under  an  entail  to  the  heir  nominated 
in  the  trust  deed,  having  previously  sold  a  part  of  the  estate  to  a  railway 
company,  the  price  of  which  had  not  yet  been  consigned,  the  heir,  and  not 
the  trustees,  was  held  entitled  to  uplift  the  price  {E.  Strathmore,  1856,  18 
D.  1212).  The  money  may  be  applied  in  rei)ayment  of  improvements  on 
the  part  sold  {Ilay,  1879,  6  E.  1104),  but  not  of  improvements  by  another 
heir  unless  they  have  been  constituted  a  debt  against  the  estate  (Shaw- 
Stcicart,  1863,  1  ]M.^897 ;  Loclchart,  1852,  24  Sc.  Jur.  587).  The  expenses  of 
a  petition  to  uplift  consigned  money,  and  all  conveyances  of  the  land,  are  paid 
by  the  company  acquiring  the  part  sold  (Lands  Clauses  Consolidation,  ss. 
79-81),  but  not  expenses  mcurred  by  the  petitioner  in  making  up  his  title 
{Graham  v.  Cal.  Bv:y.,  1848,  10  D.  495),  nor  unnecessary  expense  incurred 
by  him  (JVilloughhi/  D'Ercshij,  1885,  13  E.  70),  nor  expense  incurred  in  pre- 
paring and  recording  a  partial  discharge  and  deed  of  restriction  {>'<tirUng 
Sdiaii,  1893,  20  E.  932). 

(4)  In  Payment  of  Debts  affecting  the  Fee  of  the  Estate,  including  Entailer  s 
Debts. — The  clauses  now  regulating  this  power  are  Act  1848,  s.  25,  Act 
1853,  s.  9,  and  Act  1868,  ss.  9-11,  and  include  among  the  debts  which 
affect,  or  may  be  made  to  affect,  the  fee  of  the  estate,  debts  of  the  entailer, 
and  thus  practically  supersede  the  special  power  which  had  previously  been 
given  in  the  Eosebery  Act  (ss.  7  et  seq.)  "  to  heirs  of  entail  in  possession  of 
an  entailed  estate  liable  to  be  adjudged  or  evicted  for  debts  or  obligations 
of  the  maker  of  the  entail,"  to  sell  a  portion  of  the  estate  in  payment  of 
such  debts.  The  power  extends  to  all  cases  where,  under  the  Eutherfurd 
Act,  the  heir  in  possession  may  charge  the  entailed  estate  with  debt,  by 
granting  bonds  and  dispositions  in  security  over  the  estate,  free  from  the 
fettering  clauses  of  the  entail,  and  also  to  all  cases  where  it  is  made  com- 
petent by  Act  of  Parliament  so  to  charge  the  estate,  and  to  all  cases  where 
the  fee  is  validly  charged  with  debt  (1848,  s.  25);  and  it  is  further  extended 
to  cases  where  sums  of  money  might  be  lawfully  chargeable  on  the  fee  of 
the  entailed  estate  (1853,  s.  9). 
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Where  a  private  Act  aiUliorisod  the  cliar<4ing  of  the  estate  with  deht, 
bill  directed  that  the  debt  sliould  be  exhausted  by  a  series  of  ammal 
payments,  the  heir  was  hehl  entitled  to  exercise  the  power  {M'Kenzie,  1849, 
if  D.  1115).  The  part  of  the  estate  to  be  sold  need  not  be  the  part  affected 
by  the  debts  {Kcnncdii-Ersldnc,  1850,  13  D.  41),  and  no  consents  are 
required  {RiddcU,  1853,  15  D.  904).  The  sale  may  be  either  by  private 
bargain  or  by  public  roup,  under  the  authority  of  the  Court  (1868,  ss.  9,  10). 
\o)  General  Poiver  to  Sell  with  Consents.— The  clauses  dealing  with  this 
power  (1848,  s.  4;  1875,  s.  6;  and  1882,  s.  4.  13)  follow  naturally  on  the 
disentailing  sections.  The  same  consents  necessary  to  be  given  in  disentail 
proceedings  (XII.  1.)  were  required  before  the  heir  could  "  sell,  alienate,  or 
dispone  "  any  part  of  the  estate. 

If  the  heir  m  possession  is  in  a  position  to  disentail  without  consents,  then 
no  consents  are  required  for  the  exercise  of  this  power  (Scott  Plummer, 
1885,  12  R.  1349). 

(6)  Order  of  Sale  under  Act  1882. — It  is  made  lawful  by  the  Act 
1882,  s.  19,  for"  any  heir  of  entail  in  possession  of  any  entailed  estate,  or, 
where  an  entailed  estate  consists  of  land  held  in  trust  for  the  purpose  of 
being  entailed,  for  the  person  who,  if  the  land  had  l)een  entailed,  would 
have'^been  the  heir  in  possession,  or  for  the  tutors,  curators,  or  adminis- 
trators of  such  heir  or  other  person,  to  apply  to  the  Court  for  an  order  of 
sale  of  the  estate,  or  part  of  it."  This  enactment  gives  a  power  to  apply  to 
the  Court  to  have  the  entailed  estate  converted  into  money,  such  money  re- 
maining subject  to  the  fetters  of  the  entail  as  a  surro(jatum.  for  the  estate. 
The  subsequent  sections  of  the  Act  define  the  procedure  requisite  to  carry 
out  the  sale,  and  regulate  the  investment  of  the  entailed  money. 

The  Court  (s.  21)  is  directed  to  procure  a  report  as  to  the  value  of  the 
estate,  and  as  to  the  rights  and  charges  affecting  it,  and,  "  unless  it  shall 
appear  that  any  patrimonial  interest  would  Ije  injuriously  affected  thereby," 
to  order  the  estate,  or  part  of  it,  to  be  sold  in  such  manner  as  it  thinks 
proper,  provided  that,  where  the  application  is  on  behalf  of  a  married 
woman,  minor,  pupil,  or  some  other  person  under  disability,  the  Court  must 
be  satisfied  that  the  sale  will  be  for  the  benefit  of  the  applicant  (s.  21).  The 
price  of  the  estate  must  be  consigned  in  bank,  or  the  equivalent  in  Consols 
transferred  to  the  name  of  the  Accountant  of  Court  (s.  23  (1)).  The  Court 
provides  for  the  payment  of  all  debts  affecting  the  estate,  and  may  approve 
of  the  investment  of  the  money  in  the  name  of  trustees  for  the  benefit  of 
the  heirs  of  entail  in  their  order,  or  in  the  purchase  of  other  lands  to  be 
entailed  on  the  same  heirs  (s.  23). 

The  effect  of  this  power  is  "  to  place  the  heir  of  entail  in  possession  in 
the  same  ])osition  as  a  fee-simple  projnietor  in  regard  to  the  sale  of  his 
estate  under  the  authority  of  the  Court "  (per.  Ld.  Pres.  Inglis  in  Ballantine, 
1883,  10  K.  lOGl). 

3.  Po  WER  TO  EXCAMB.—^QB  EXCAMBION. 

4.  Power  to  grant  Feus  and  Leases.— T\\q  Montgomery  Act 
(ss.  1-8)  first  deals  with  the  granting  of  building  and  agricultural  leases. 
The  latter  might  be  granted  for  fourteen  years  and  one  existing  life,  or  for 
two  lives,  provided  the  tenants  fenced  one-third  of  the  lands  leased  in  ten 
years,  two-thirds  in  twenty  years,  and  the  whole  in  thirty  years ;  or  might 
be  granted  for  a  period  of  thirty-one  years,  provided  that  in  any  leasefor  a 
period  of  over  nineteen  years  the  tenant  was  bound  to  fence  one-third  of 
the  land  in  one-third  of  the  period,  two-thirds  in  two-thirds,  and  the  whole 
before  the  expiry  of  the  lease  (ss.  1  and  2).  Such  fences  had  to  be  kept  in 
repair  by  the  tenant  (s.  3  ;  and  Hamilton,  1846,  9  D.  53).     Building  leases 
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might  1)C  granted  for  a  ju'riod  of  iiiiicty-niiio  years  (s.  4),  luil  not  more  than 
fiN'e  acres  to  one  poison,  and  the  tenant  was  honnd  to  erect  a  ilwelling- 
house  of  £1U  value  on  eacli  half-acre  within  ten  years  of  the  lease,  and  keep 
it  in  order  (s.  5).  N(jn-fultilnu'nt  of  the  conditions  nidlifies  the  lease 
(MUlcr,  18G8,  0  M.  TI.  L  101 ;  and  see  Carfcr,  1S90,  18  II.  :35:i).  Neither  the 
mansion-house,  ollices,  or  policies,  nor  any  part  of  the  estate  within  tintM^ 
hiuidred  yards  of  tlic  mansion-house,  might  he  let  (s.  6),  and  no  grassum 
might  be  taken  in  consideration  thereof  (s.  7).  But  this  only  applies  to  a 
house  which  is  clearly  the  mansion-house  of  the  estate  {Montrjouicrie,  1895, 
22  R.  405).  The  tenant  is  entitled  to  cut  d(jwn  gnawing  tindjer  if  necessiiry 
for  the  reasonal lie  enjoyment  of  the  ] tart  leased  to  liim  (flvrdoii,  188;.!,  II 
Ii.  67).  The  Rosehery  Act  (ss.  1  .md  2)  empowers  an  heir  in  jxjs.session  to 
grant  ordinary  leases  at  a  fair  rent  for  twenty-one  years,  and  mineral  leases 
for  a  period  of  thirty-one  years,  l)ut  no  grassum  might  lie  taken,  and 
no  lease  of  the  mansion-house,  home  farm,  or  of  the  policies  miglit  l)e 
granted  beyond  the  life  of  the  heir  in  possession.  Tlie  Rutherfuid  Act 
(s.  4)  entitles  the  heir  in  [»ossession  to  lease  or  feu  the  estate  in  whole 
or  in  part  with  the  like  consents  which  would  enalJe  lum  to  dis- 
entail (Chrutie,  1888,  1,")  R.  793);  while  sec.  24  gives  an  heir  under 
an  old  entail  an  al)solute  power,  on  giving  notice  to  the  heir  of  entail  next 
entitled  to  succeed,  to  feu  or  grant  long  leases,  with  the  autliority  of 
the  Court,  of  not  more  than  one-eighth  part  in  value  of  the  whole  estate, 
for  the  Inghest  feu-duty  or  rent  that  can  l)e  got.  A  long  lease  here 
includes  leases  for  a  jicriod  exceeding  in  their  duration  acts  of  ordinary 
adnunistration  (Farquharson,  1870,  9  M.  66).  The  Act  of  1853  (s.  6) 
provides  that  continuing  petitions  may  be  presented  for  authority  to  feu 
and  grant  long  leases  of  not  more  than  one-eighth  in  value  of  the  whole 
estate,  and  that  the  Court  shall  fix  the  minimum  feu  or  tack  duty  at  which 
the  lands  may  be  feued  or  let,  which  rate  will  continue  to  be  acted  on, 
unless  the  heir  in  possession  move  the  Court  to  alter  it  (U.  Kinnoull,  1862, 
24  D.  379) ;  and  sec.  13  extends  to  an  heir  in  possession  under  a  new  entail, 
which  does  not  expressly  exclude  feuing  or  building  leases,  the  same 
powers  of  granting  feus  and  leases  foi'  more  than  twenty-one  years  as 
are  conferred  by  the  Rutherfurd  and  ]Montgomery  Acts  on  heirs  in 
possession  under  old  entails.  By  the  Act  1868,  ss.  3-5,  power  is  given  to 
grant  building  leases  for  ninet}'-nine  years,  or  feus,  of  any  portion  of  the 
estate  on  a])})lication  to  the  Sheritf,  who  thereupon  gives  notice  to  the  next 
heir  and  in(iuires  into  the  circumstances;  but  no  grassum  is  allowed  to  be 
taken  by  the  heir,  and  any  feu  or  lease  granted  will  be  void  unless 
buildings  of  at  least  tw4ce  the  value  of  the  feu  or  rent  are  erected  within 
live  years,  and  thereafter  kept  in  order.  It  is  not  sufficient  that  the 
buildings  have  been  erected  before  the  feu  is  granted  (Stcuroi,  1882,  9  R. 
458).  By  the  Act  1882,  s.  4,  power  is  given  to  heirs  in  possession  under  a 
new  entail  to  feu  and  grant  long  leases,  subject  to  the  like  conditions  and 
with  the  same  consents  as  had  previously  been  given  to  heirs  holding  under 
old  entails ;  sec.  5  authorises  all  such  applications  being  made  to  the  SheritV; 
and  sec.  6,  the  granting  of  feus  or  leases  of  a  portion  of  the  estate,  not 
exceeding  two  acres,  for  any  purpose  of  public  utility,  at  an  adequate  feu- 
duty  or  rent.  The  same  Act  (ss.  8  and  9)  authorises  the  heir  in  possession 
to  grant  a  new  lease  two  years  before  the  expiry  of  the  existing  lease,  and 
at  a  reduction  of  rental. 

5.  Power  to  charge  Improvement  Exenditure.  —  This 
was  first  introduced  by  the  INIontgomery  Act,  it  being  considered,  in 
the  words  of  that  Act,  that  "  it  may  be  highly  beneficial  to  tlie  public  if 


48  ENTAIL 

proprietors  of  entailed  estates  were  encouraged  to  lay  out  money  in 
enclosing,  planting,  or  draining,  or  in  erecting  farm-houses  and  offices 
or  out-buildings  "^  (s.  9).  This  list  of  improvements,  the  cost  of  wliicli 
may  be  charged  against  the  estate,  arc  known  as  IMontgomery  Impro^•e- 
ments,  and  the  mode  of  constituting  them  is  j)rovided  for  in  that  Act 
(ss.  9-31).  The  list  of  improvements  that  may  he  charged  has  now  been 
largely  extended,  and  the  method  of  constituting  the  (lel)t  simplified,  by 
later  Acts  which  have  practically  superseded,  though  they  have  not  repealed, 
the  ]\Iontgomery  Act.  An  heir  of  entail  who  adopts  the  procedure  of  the 
later  Acts  is  held  to  haxe  abandoned  his  position  under  the  Montgomery 
Act  {Brcadalhanes  Trs.,  1868,  6  M.  H.  L.  43).  The  Paitherfurd  Act  (s.  13) 
deals  with  improvements  executed  by  an  heir  of  entail  prior  to  1st  August 
1848,  while  sec.  14  provides  that  where  an  heir  in  possession  has  executed 
improvements  {i.e.  Montgomery  Improvements)  subsequent  to  the  pass- 
ing of  the  Act,  and  has  obtained  decree  for  three-fourths  of  the  amount 
expended  thereon,  he  may  execute  a  bond  of  annualrent  over  the 
entailed  estate  during  the  period  of  twenty-five  years  from  and  after 
the  date  of  the  decree,  at  an  annual  rate  not  exceeding  £7,  2s.  per 
£100  of  the  whole  of  the  sums  expended.  This  section,  which  only 
applied  to  old  entails,  has  been  made  applicable  to  all  entails  (1882, 
s.  4).  AMiere  an  heir  has  executed  Montgomery  Improvements  and  has 
not  obtained  decree  therefor,  he  may  petition  the  Court  for  authority 
to  grant  l)onds  of  annualrent  as  though  decree  had  been  obtained  (s.  16). 
The  power  under  this  section  has  also  been  extended  to  new  entails,  and  to 
all  trusts  under  which  land  is  held  for  the  purpose  of  being  entailed  (1868, 
s.  18).  The  heir  in  possession  is  bound  to  pay  and  keep  down  the  annual- 
rents  yearly,  but  no  creditor  in  a  bond  of  annualrent  can  affect  the  rents 
or  profits  of  the  estate  for  arrears  of  payment  beyond  two  years'  annual- 
rent  ;  and  unless  the  estate  can  be  disentailed  without  consents,  no  bond  of 
annualrent  can  l)e  made  the  ground  of  adjudication  (1848,  ss.  17,  22).  The 
heir  in  possession  may  charge  the  fee  and  rents  of  the  estate,  other  than  the 
mansion-house,  offices,  and  policies  thereof,  with  a  bond  and  disposition  in 
favour  of  any  person  who  may  advance  the  money  for  two-third  parts  of 
the  sum  on  which  the  amount  of  such  bond  of  annualrent  is  calculated 
(1848,  s.  18);  but  the  two-thirds  limit  is  now  extended  to  three-fourths 
(1882,  s.  6  (1));  and  where  one-fourth  of  the  rent-charge  has  been 
defrayed  by  the  heir,  he  may  substitute  a  Ijond  and  disposition  for  the 
remainder,  but  without  the  necessity  of  obtaining  any  consents,  and 
irrespective  of  the  date  at  which  the  improvements  were  charged  (1882,  s. 
6  (4)).  The  2oth  and  26th  sections  of  the  Eutherfurd  Act  first  introduce 
the  exi)ression  "  permanent  improvements  "  as  one  of  the  objects  to  which 
an  heir  in  possession  may  apply  money  obtained  by  the  sale  of  a  portion  of 
the  estate,  or  in  respect  of  damage  done  to  the  estate  under  an  Act  of 
Parliament,  or  money  settled  in  trust  for  the  purchase  of  land  to  be  entailed. 
These  sections  confer  no  power  to  charge  the  estate  for  money  expended  on 
permanent  improvements,  and  the  expression  has  been  held  to  apply  to 
many  things  which  are  not  included  among  IMontgomery  Improvements, 
such  as  trenching  (Skene,  1857,  19  D.  964),  and  even  the  renunciation 
of  a  long  building  lease  {Huntly,  1868,  6  M.  553).  But  the  definition 
clause  of  the  Act  1875  (s.  3)  contains  a  long  list  of  improvements 
which,  on  the  one  hand,  are  not  included  in  the  Montgomery  Act,  and,  on 
the  other,  are  not  all  of  the  nature  of  permanent  improvements ;  and  by 
sec.  7  the  heir  in  possession  is  authorised  to  borrow  money  to  defray  the 
cost  of  such  improvements  as  may  have  been  executed  within  twenty  years 
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of  the  (late  of  the  a])[)lieati(iii,  or  which  are  merely  in  contemplation,  pro- 
vided the  Court  (which  now  includes  Sherill's  and  Sherill-Substitutes  (1882, 
s.  5))  is  satisfied  that  the  improvements  are  of  a  substantial  nature  and 
beneficial  to  the  estate  {Fugo,  1877,  5  li.  .j19).  In  terms  of  sec.  8  of  the 
1875  Act,  the  estate  may  be  char^'ed  with  a  bond  of  annualrent  for  twenty- 
five  years,  at  a  rate  not  exceedint;-  £7,  2s.  per  £100  authorised  to  be  borrowed, 
or  with  a  lidud  and  disposilion  in  sccuiity  for  three-fourths  (1882,  s.  6  (1))  of 
the  sum  on  which  the  amount  of  such  bond  of  annualrent  would  be  calcu- 
lated. The  expenses  of  the  application  to  charge  may  be  included  in  the 
bond,  but  only  to  the  extent  of  tliree-fourths  {Lcith,  1888,  15  M.  94-1). 
Provision  is  made  in  sec.  9  of  the  1875  Act,  hy  which  the  heir  in  possession, 
with  the  consent  of  the  nearest  heir  at  the  time  and  of  the  creditor  in 
a  bond  of  annualrent  ah'ccting  the  estate,  and  granted  in  respect  of 
improvements  charged  against  the  estate  prior  to  the  date  of  the  Act,  may 
substitute  a  Ijond  and  disposition  in  security  for  the  portion  then  remaining 
unpaid  (but  exclusive  of  the  expenses  of  the  application — Steioart,  1886,  13 
K.  568);  while  by  1882,  s.  6  (4),  the  consent  of  the  nearest  heir  is  dispensed 
witli  where  one-fourtli  of  the  cajjital  sum  ])orrowed  on  rent-charge  has 
already  Ijeen  paid  off,  and  the  applicati<jn  may  \)Q  made  irrespective  of  the 
date  at  whicli  the  improvements  were  charged.  By  the  1875  Act  (sec.  11), 
where  an  hcii-  in  possession  has  executed  improvements,  but  has  not 
charged  tliem  before  his  death,  he  may  nevertheless  expressly  bequeath 
them  to  any  person,  wlio  is  thereupon  entitled  to  petition  the  Court  to 
ordain  the  next  heir  in  possession  to  grant  a  bond  over  the  estate 
in  his  favour.  But  a  general  disposition  of  the  testator's  estate  does 
not  iniply  an  express  becpiest  of  such  improvement  expenditure  (Maxwell, 
1877,  4  I\.  1112),  and  the  right  conveyed  is  sua  nnturd  heritable  {E.  of 
Kintore,  1885,  12  B.  121o).  AW  the  above  powers,  which  were,  l)y  the  1875 
Act,  confined  to  heirs  possessing  under  old  entails,  have  been  extended  to 
heirs  possessing  nnder  new  entails  (1878,  s.  3 ;  1882,  ss.  4,  6  (1)  ).  The 
short  Act  passed  in  1878  provides  that  any  obligation  undertaken  by  an 
heir  in  possession,  in  a  lease  or  agreement  with  a  tenant,  with  reference  to 
improvements  to  be  executed  by  the  tenant  during  his  tenancy,  or  in  a 
contract  with  any  person  in  lespect  to  improvements  to  be  executed  on  the 
estate,  shall,  after  the  death  of  the  said  heir  in  possession,  devolve  and  be 
binding  on  the  next  heirs  of  entail,  who  are  bound  to  relieve  his  executors 
(ss.  1  and  2;  and  E.  of  Breadalhane,  1877,  4  B.  607).  The  Act  of  1882  contains 
two  other  sections  (ss.  7  and  23)  relating  to  the  method  in  which  the  amount 
chargeable  for  improvements  may  be  ascertained  in  proceedings  for  sale  or 
for  disentail.  >See  head  XII.  2.  (3)  for  decisions  as  to  the  application  of 
the  price  of  a  part  of  the  estate  which  has  been  sold,  in  payment  of 
improvement  expenditure. 

In  addition  to  the  powers  of  charging  under  the  Entail  Acts,  an  heir  may, 
in  terms  of  the  Improvement  of  Land  Act,  1864  (27  &  28  Vict.  c.  114), 
amended  by  30  &  31  Vict.  c.  101,  s.  115;  31  &  32  Vict.  c.  89,  s.  6;  40  & 
41  Vict.  c.  31,  s.  5  ;  and  45  &  46  Vict.  c.  38,  ss.  30,  64,  charge  the  estate  with 
money  subscribed  for  the  construction  of  canals  or  railways,  which  may 
permanently  increase  the  value  of  the  estate ;  and  in  terms  of  the  Agricul- 
tural Holdings  Act  (1883,  ss.  24,  33),  may  charge  money  expended  in 
carrying  out  the  objects  of  that  Act.  See  also,  with  reference  to  quoad  sacra 
parish  diurches,  7  iSc  8  Vict.  c.  44;  and  to  glebes,  29  &  30  Vict.  c.  71,  s.  17. 

6.  Power  to  grant  Family  Provisions. — The  Aberdeen  Act,  which 
proceeds  on  the  narrative  that  it  had  become  ex])edient  to  confer  on  heirs 
of  entail  the  power  to  grant  adequate  provisions  to  their  wives  or  husbands 
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and  children,  deals  entirely  with  this  suhject.     The  Act  is  n^ow  regarded  as 
incorporated  in  every  deed  of  entail  (Callendar,  18G9,  7  M.  777 ;  Act  1868, 
s.  8).     It  enacts  that  a  liferent  annuity  not  exceeding  one-third  part  of  the 
free  yearly  rents  of  the  estate  may  be  settled  on  the  widow  of  an  heir  in 
possession  (s.  1),  and  the  same  provision  may  also  now  be  made  for  the 
widow  of  the  heir-apparent  (1868,  s.  6);  that  a  liferent  not  exceedhig  one- 
half  of  the  free  yearly  rental,  or  one-third  if  there  be  already  a  similar  life- 
rent, may  be  settled  on  the  husband  of  an  heir  in  possession  (s.  2) ;  and  that 
a  bond  of  provision  for  the  children  of  an  heir  in  possession,  of  an  amount 
not  exceeding  one  year's  clear  rental  of  the  estate  in  the  case  of  one  child, 
two  years'  free  rental  in  the  case  of  two  children,  and  three  years'  clear 
rental  in  the  case  of  three  or  more  children,  may  be  granted  by  the  heir  in 
possession,  binding  the  succeeding  heirs  to  make  payment  of  the  same  out 
of  the  rents  or  proceeds  of  the  entailed  estate  (s.  4).     Provisions  to  children 
may  now  be  made  to  affect  the  fee  of  the  estate  (1848,  s.  21 ;  1853,  s.  7). 
A  similar  provision  may  now  also  be  made  by  the  heir-apparent  for  his 
children  (1868,  s.  6),  and  by  the  heir  in  possession  for  the  issue  of  any 
predeceasing  child    (1875,  s.  10).    These  provisions  to  widows  and  children 
are  commonly  termed  "  Aberdeen  provisions."    AVhere  two  liferents  already 
subsist,  a  third  cannot  take  effect  till  one  of  the  former  have  ceased  (s.  3). 
The  provision  to  children  is  only  effectual  to  such  children  as  survive  the 
heir  in  possession,  unless  the  provision  form  part  of  the  marriage-contract 
funds  of  a  predeceasing  child  (s.  5;  Chancellors  Trs.,  1896,    23  E.  435); 
and   where   the   estate  is  already  burdened  to   the   full    extent   of   three 
years'   free  rental  for   children's  provisions  (granted  under  the  ^Aberdeen 
Act,  and  not   in  virtue   of  a   special   power — Lockhart,  1853,  15  D.  914 ; 
Eglinton,  1863,  1  M.  386),  no  further  exercise  of  the  power  will  take  eflect 
until  the  existing  burden  on  the  estate  has  been  reduced  in  amount  (s.  6). 
Where  any  provisions  exceed  the  statutory  limit,  they  are  reduced  quoad 
such  excess,  but  no  further  (s.  7),  unless  they  are  granted  under  special 
powers  contamed   in    the   deed  of  entail  (s.  12).     An  heir   in   possession 
has  right   to   grant   a  bond  of  provision   even  though   he  has   not   made 
up  his"  title,  and  the   bond   will   be   valid    {M'Adam,    1879,  6  E.  1256) ; 
but  an  heir  whose  title  is  defeasible  by  the  birth  of  a  nearer  heir  cannot 
validly  make  provisions  {E.  Kinnoull,  1869,  7  M.  576),  though  he  may  dis- 
entail {Bruce,  1874,  1  E.  740).     The  widow's  right  is  made  preferable  by 
infeftment  to  that  of  an  adjudger  of  a  succeeding  heir's  life-interest  {Boijd, 
1851,  13  D.  1302).     The  "free  yearly  rental"  has  been  held  to  include  feu- 
duties,  even  where  the  vassal  was  insolvent  and  the  duty  had  not  been  paid 
for  two  years  {Carter  Campbell,  1895,  22  E.  260).    In  the  case  of  duplicands 
of  feu-duties,  the  average  yearly  value  is  taken  {Carter  CcmpMl).    The  "  free 
yearly  rental "  also  includes  the  royalties  payable  by  the  lessees  of  minerals 
for  the  year  of  the  granter's  death,  irrespective  of  the  probable  exhaustion 
of  the  minerals  in  the  near  future  {Ld.  Bclhaven,  1896,  23  E.  423,  and  cases 
there  quoted);  and  "the  estate"  includes  all  the  subjects  that  may  be  included 
in   the    entail   (per    Ld.    Pres.    Boyle   in    Wcllwood,    1848,    10    D.    1485), 
including  the  interest  of  money  held  in  trust  to  purchase  additional  land 
to  be  entailed  {Paterson,  1888,  15  E.  1060),  and  of  compensation  money,— 
the  rate  fjf  interest  being  taken  as   that  actually  being  received  at  the 
granter's  death  {Carter  Camphell,  supra), — but  not  the  mansion-house,  offices, 
and  policies  {Leith,  1862,  24  D.  1059).     The  deductions  authorised  by  sec.  1, 
in  order  to  arrive  at  the  "  free  rent "  of  the  estate,  do  not  include  income- 
tax  {Maclaine,  1845,  8  D.  150),  nor  personal  del)t  of  the  heir  in  possession 
{Cochrane,  1846,  9  D.  173),  but  do  include  the  interest  on  provisions  granted 
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niider  the  Act,  or  under  a  special  power  in  the  deed  itself.  But  when  a 
widow's  annuity  has  nut  bccunie  innae(Uately  ellectual  aj^ainst  tlie  estate, 
owing  to  the  existence  of  a  prior  annuity  at  the  granter's  death,  tlien  the 
amount  of  the  prior  annuity  is  not  a  proper  deduction  from  tlie  free  rent  in 
estimating  the  value  of  the  second  amniitv  (J/bym^,  1894,  21  11.  r»38  :  Boyd, 
1851,  l:>  i).  1302:  Brodle,  1867,  0  M.  92;  ^Viuihar,  1872, 11  M.  200).  Wiiere, 
under  a  special  p(nver,  a  husband  was  given  a  liferent  of  the  whole  estate, 
there  was  held  to  be  no  "free  rent"  {MaiUand,  1849, 12  D.  416).  In  granting 
provisions  to  children,  tlu'  power  may  be  exhausted  in  favour  of  one  child 
{Antrohus,  1830,  9  .S.  70,  J'atcrson,  supra).  A  bond  binding  personal 
representatives  in  favour  of  children  does  not  prevent  the  execution  of  a 
valid  Aberdeen  provision  (F.  Brcadalhane,  1840,  2  D.  904,  944).  A 
discharge  may  be  granted  by  the  children  of  their  provisions,  but  in 
certain  circumstances  the  right  may  revive  (/A  Jio'lurr/he,  1881,  8  I(.  862). 
The  power  to  make  children's  provisions  allect  the  fee  of  tlie  estate, 
granted  by  the  Itutiicrfurd  Act  (s.  21),  does  not  apply  wliere  the  pro- 
visions are  granted  under  a  special  power  inconsistent  with  the  idea  of  the 
provisions  affecting  the  estate  (Camphell,  1854,  16  1).  396):  but  the  terms 
of  the  special  power  must  be  very  explicit  to  exclude  this  section  {Scymrr, 
1859,  21  D.  361;  Jloiic  Jolinstone,  1880,  8  R  160;  Jardlne,  1891,  18  K. 
870).  The  bond  and  disposition  ail'ecting  the  estate  may  be  granted  in 
favour  of  any  jjerson  advancing  the  amount  of  the  cliildren's  provisions 
(1853,  s.  7),  including  the  granter  himself  {Ilohcrtson,  1872,  10  M.  966), 
and  may  contain  a  power  of  sale  (1853,  s.  2;!),  but  can  only  be  charged  on 
the  estate  with  the  authority  of  the  Court  (1848,  s.  23).  The  heir  in 
possession  is  bnund  to  keej)  down  tlie  interest  on  sucli  bonds  and  dis- 
positions, and  the  remedy  competent  to  tlie  creditor  against  tlie  estate  is 
limited  to  the  principal  sum  and  two  years'  interest  thereon  (1848,  s.  22). 
Where  an  estate  is  disentailed,  debts  ailecting  it  may,  with  the  consent  of 
the  creditors,  be  transferred  to  another  estate,  entailed  uii  the  same  series 
of  heirs,  to  the  extent  to  which  said  other  estate  may  be  lawfully  charged 
with  such  debt  (1882,  s.  10  ;  and  see  Xorthesk,  1882, 10  11.  77)  :  while  in  esti- 
mating the  amount  of  security  to  be  given  for  family  provisions,  the  rental  is 
taken  as  at  the  date  of  the  disentail  (Glasyoir,  1896,  14  K.  59) ;  and  where 
the  estate  is  sold  under  an  order  of  sale,  provisions  to  husbands,  wives,  or 
children  are  directed  to  be  secured  on  the  price  of  the  estate  (1882,  s.  24) ; 
where  the  direction  in  a  bond  of  provision  for  a  widow  was  to  pay  the 
annuity  half-yearly,  beginning  at  the  first  term  after  the  granter's  death, 
the  widow  was  held  entitled  to  a  full  half-year's  annuity  at  that  term  {Carter 
Camphell,  1895,  22  IJ.  260):  and  it  was  decided,  in  proceedings  between  the 
same  parties,  that  it  is  incompetent  for  an  heir  in  possession  to  ])reseiit  a 
])ctition  to  Ji<c  the  amount  of  the  annuity  of  tlie  widow  of  a  predeceasing 
heir  {Carter  Camphell,  21  E.  614). 

Xlll.  PiJOCEDUitE  IN  Entails. 

The  procedure  in  an  actit)n  of  declarator  of  irritancy  {Jurid.  Styles,  iii. 
68),  or  in  an  action  of  reduction  {Jurid.  Styles,  iii.  84),  of  a  deed  con- 
stituting an  act  of  contravention,  which  are  the  only  actions  competent  to 
an  heir-substitute  for  enforcing  the  conditions  and  jtrovisions  of  the  deed 
{E.  Breadedhane,  1877,  4  IJ.  667;  see  Lord  President,  p.  672)  or  testing  its 
validity  {Fairlie,  1860,  22  D.  63)2),  is  the  same  as  in  ordinary  actions  of 
declarator  or  reduction.  The  declarator  generally  proceeds  on  the  ground 
that  the  heir  has  by  an  act  of  contravention  forfeited  the  estate  (see 
Bontine,  1837,  15  S.  711) ;  but  apparently  it  is  competent  in  such  an  action 
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to  raise  the  question  as  to  what  the  lieii-'s  powers  really  are,  in  view  of  an 
anticipated  contravention  {Murvaji,  1829,  7  S.  641).  The  actions  of 
declarator  and  reduction  may  be  laid  together  or  separately,  but  the 
decree  of  irritancy  must  be  obtained  before  insisting  on  the  reduction 
{Bontiiic,  182;?),  2  !S.  1 00).  The  action  may  be  raised  by  any  substitute, 
liowever  remote  {DuiuJas,  177-4,  Mor.  154o0),  and  may  be  defended  by  a 
third  party  wlio  lias  derived  right  to  part  of  the  estate  from  the  heir  in 
possession  {Bontinc,  1823,  supra) ;  but  it  must  be  raised  before  the  death 
of  the  contravener  {Gordon,  1749,  Mor.  15:384:  Mcwu-dl,  1843,6  D.  255, 
5  Bell's  App.  165) ;  and  the  decree  does  not  allect  onerous  deeds  granted 
before  the  execution  of  the  summons  (Act  1848,  s.  40).  It  is  competent 
to  purge  an  irritancy  at  any  time  prior  to  the  decree,  whether  the  contra- 
vention is  of  one  of  the  conditions  contained  in  the  Statute  of  1685  or  in 
the  deed  of  entail  (Ahcrndhic,  1837,  15  S.  1167,  1  Ivob.  App.  434;  and 
see  Stcicarf,  1859,  22  D.  72). 

The  petition  to  record  a  deed  of  entail  has  been  treated  under  head  IX. 
The  petition  is  presented  to  the  Junior  Lord  Ordinary ;  and  where  it  is 
presented  by  the  maker,  institute,  or  heir  in  possession,  no  intimation  is 
necessary,  otherwise  intimation  is  made  on  the  institute  (JVajncr,  1762, 
Shand,  Practice,  p.  1020,  note  1). 

The  procedure  in  petitions  for  authoiity  to  exercise  a  power  under  the 
Entail  Acts  has,  to  a  certain  extent,  been  dealt  with  under  head  XTL, 
]")articularly  in  discussing  the  power  to  disentail ;  and  most  of  the  I'ccent 
tlecisions  on  such  questions  as  the  value  of  an  lieir-sul»stitute's  expectancy, 
the  security  to  be  given  for  debts  afl'ecting  the  estate,  the  effect  of  the  deed 
of  disentail  when  granted,  etc.,  will  be  found  quoted  there.  Any  petition 
for  authority  to  exercise  a  statutory  ])ower  ma}'  be  })resented  to  the  Junior 
Lord  Ordinary,  or  to  the  Lord  Ordinary  officiating  on  the  Bills  (1875,  s. 
12(1));  but  petitions  for  certain  powers  may  also  be  competently  presented  in 
the  Sheriff  Court.  These  are  petitions  for  authority  (1)  to  feu  part  of  the  estate 
for  the  erection  of  buildings  (1868,  ss.  3-5),  for  the  erection  of  churches,  etc. 
(1840,  s.  1),  and  for  purposes  of  science  and  general  utility  (1882,  s.  6  (2)); 
(2)  to  grant  leases  in  terms  of  any  of  the  Entail  Acts  (1882,  s.  5) ;  (3)  to 
l)orrow  and  charge  for  improvement  expenditure  under  the  Entail  Acts  of 
1875  and  1878  (1882,  s.  5)  ;  and  (4)  to  excamb  portions  of  the  entailed  estate 
not  exceeding  300  acres  (1868,  s.  14).  The  4th  section  (jf  the  Act  1868 
regulates  the  procedure  in  all  petiti(jns  presented  to  the  Sheriff  as  nearly  as 
possible  (1882,  s.  5),  and  provides  for  intimation  to  the  next  heir  of  entail 
or  his  curator  ad  litem,  and  a  remit  to  one  or  more  men  of  skill  to  value  and 
report,  upon  which  the  Sheriff,  on  consideration  of  the  circumstances,  is 
empowered  to  grant  the  i)rayer  of  the  petition,  subject  to  such  conditions 
as  he  may  see  fit.  The  following  specialties  in  })etitions  presented  to  the 
Sheriff  may  be  noticed.  Intimation  is  only  necessary  to  the  next  heir,  and 
apparently  the  ] petition  can  only  be  presented  by  an  heir  in  possession  who 
is  capax  and  of  full  age — as  the  provisions  of  the  Entail  Acts  allowing  a 
curator  to  present  a  petition  for  an  heir  under  disal)ility,  apply  only  to 
petitions  to  the  Court  of  Session  (1875,  s.  12  ;  1882,  s.  11).  Also  the  decree 
pronounced  in  such  a  petition  is  final,  unless  ai)pealed  against  within  six 
months  by  a  short  note  of  a])])eal  to  one  of  the  Divisions  of  the  Court  of 
Session,  of  which  notice  nmst  also  l»e  given  to  the  oi)posite  party;  and  in 
the  event  of  such  an  appeal,  the  judgment  of  the  Court  of  Session  is  iinal 
and  conclusive  (1868,  s.  4),  and  not  sul)ject  to  appeal  to  the  House  of  Lords. 

The  procedure  in  entail  petitions  presented  to  the  Court  of  Session  is 
mainly  regulated  by  the  12th  section  of  the  Act  of  1875,  and  the  Distribu- 
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lion  of  r.iisiiicss  Act,  1857  (20  &  21    Vict.  c.  50,  ss.  4-G).     Th.j  ijctitioii 
itself  refers,  in  tlie  first  place,  to  the  titles  of  the  jietit inner,  then  ([iiutes  the 
sections  of  the  Entail  Acts  conferring  the  powers  which  the  i>etitioner 
desires    to  exercise  (these   sections  arc  usually  quoted   at  length,  hut  a 
reference  to  tlieni  may  l»e  suilicient).     Then  fcjllows  a  statement  of  the 
circumstances  under  whicli  the  petitioner  desires  tiie  authority  craved,  with 
a  reference  to  the  schedule  of  debts  iilTccting  the  estate,  and  the  names  and 
designations  of  the  next  three  heirs,      .\fter  referring  to  the  sections  of  the 
Entail  Acts  regulating  the  procedure,  the  petition  closes  with  the  prayer 
to  the  Lord  Onlinary  to  grant  the  power  craved  (see  Jurid.  Sfi/lrs,  iii.  pp. 
477-531).    The  following  points,  in  addition  to  those  stated  under  head  XII., 
may  he  noted  :  (1)  Curators. — Any  petition,  except  for  power  to  disentail, 
may  be  presented  by  the  tutor,  curator,  or  guardian  of  anyone  under  legal 
incapacity  from  age  or  otherwise  (1875,  s.  12  (2):  1882,  s.  11);  and  where 
the  consent  of  any  heir  of  entail  is  required,  and  he  is  incapable  of  giving 
such  consent  fron\  legal  di.sability,  the  Lord  Ordinary  may  appoint  one  of 
his  ordinary  guardians,  or  any  other  person,  to  act  as  his  curator  ad  litem ; 
and  such  curator  may  competently  consent,  for  his  ward,  to  the  prayer  of 
the  p(>tition  being  granted  (1882,  s.  12),  and  no  action  will  lie  against  him 
for  failure  in  the  performance  of  his  otfice  unless  it  be  averred  that  he  acted 
corruptly  {Maxwell  Heron,  1803,  21  Pw.  230).     The  appointment  of  a  curator 
is  usuallV  made  after  intimation  and  service,  and  the  expiry  of  the  indticia. 
(2)  Intimation  and  Service. — The  Lord  Ordinary  may  order  advertisement 
to  be  made  in  the  minute-books  and  on  the  walls  in  common  form,  and 
also  in  the  Edinhurgli.  Gazette  and  some  other  newspaper  circulated  in  the 
county  wherein  the  lands  are  situated,  the  name  by  which   the  lands  are 
commonlv  known  being  sufficient  description  :  and  such  service  as  he  thinks 
proper,  the  induciw  of  which  may  l)e  the  same  as  upon  summonses  in  terms 
of  the  Court  of  Session  Act,  18G8,  s.  14,  i.e.  seven  days  where  the  party  on 
whom  service  is  to  be  made  is  within  Scotland,  ;u id  fourteen  days  where 
he  is  furth  thereof  (1875,  s.  12  (4)).     As  a  matter  of  practice,  service  is 
generally  ordered  on  the  next  three  heirs  of  entail,  or  on  all  if  less  than 
three  exist,  but  it  is  only  necessary  that  the  petition  should  be  served  on 
the  heirs  of  entail  whose  consent  may  be  required  (1848,  s.  36;  Davys, 
1870,  9  M.  44).     Answers  may  be  lodged  by  any  heir  whose  consent  is 
necessary,  by  creditors  of  heirs-apparent  who  have  l)orrowed  on  the  security 
of  their  right  of  succession  subsequent  to  1  Aug.  1848  (1848,  s.  10;  1882, 
s.  13),  but  not  by  creditors  of  other  heirs  unless  the  debt  was  contracted 
before  1   Aug.  1848  (1848,  s.   9),  nor  by  personal  creditors  of  any  heir 
{Hcphurn  v.  Detvis,  1868,  6  M.  1094).     On  suilicient  security  being  given 
to  a  creditor  for  liis  debt,  his  opposition  will  be  disallowed  (Hepburn  v. 
Jusfier,  1868,  6  ^L  929).     The  Lord  Ordinary  has,  however,  a  discretionary 
power  to  allow  any  person  to  appear  for  his  interest.    (3)  Schedule  of  Belts. — 
The  petitioner  must  produce  an  allidavit  (1848,  s.  6),  or,  in  lieu  thereof,  a 
schedule  (1875,  s.  12  (5)),  signed  by  himself  and  deponed  to  by  him  as 
correct,  setting  forth  the  full  amount  of  all  debts  or  provisions  that  may 
be  made  to  ail'ect  the  fee  of  the  estate  which  are  not  secured  by  having 
been  placed  on  record,  and  the  names  of  the  parties  in  right  to  the  same. 
(4)  Consents.— The  consent   of  any  heir  of  entail  to  the  granting^  of    Uie 
prayer  of  the  petition  must  be  in'writing,  and  is  irrevocable  (1848,  s.  50), 
thoiu^h  it  may  be  reduced   on    the   ground   of   fraud   or   essential   error 
{Menzies,  1890,  17  E.  881;  1893,  20  If.  (H.  L.)  108).     Consen_ts  may  be 
competently  given  at  any  tune  in  the  course  of  the  proceedings  (18 ,  o,  s.  o  (1) : 
1875,  s.  6;  1882,8.  13).     Where  they  are  given,  the  Lord  Ordinary  will, 


54  ENTAIL 


on  being  satisfied  llial  the  proceduie  has  been  regular   and   proper,  pro- 
nounce an  interlocutor  giving  eftect  to  the  terms  of  the  consents.     Where 
consents  are  refused,  this  must  he  stated  either  in  the  petition  or  by  minute, 
and  the  Lord  Ordinary  can  have  the  value  in  money  of  the  expectancy  of 
the  heir  ascertained:  and  on  the  said  value  being  ascertained  (Baird,  1891, 
18    E.    1184)   and   paid   into   bank,   or   on   proper   security   being   given 
therefor   over   the    entailed  estate,   he    may   dispense    with    the   consent 
(1875,  s.  5  (1);  1875,  s.   6;  1882,  s.   13).      For  the  considerations  to  be 
taken    into    account    in    valuing    consents,  see   XII.  (1).     (5)  liemifs    to 
Men  of  Business  eind  of  SL-ilL— The  Lord  Ordinary  may  order  any  further 
procedure   which  he  thinks  proper,  including  the  investigation  into  the 
circumstances    by  professional   persons,   or   persons   of   science   and   skill 
(20  &  21  Vict.  c.  56,  s.  5).     As  a  matter  of  practice,  after  the  inducim 
ha^'e  expired,  the  Lord  Ordinary  in  all  cases  remits  to  a  man  of  business 
to  report  whetlier   the   procedure  has   been  regular  and   proper   and   in 
conformity  with  the  P:ntail  Acts  and  relative  Acts  of  Sederunt.     Where 
the  application  raises  questions  as  to  the  value  of  lands  or  of  improvements,  or 
of  the  value  of  the  interests  of  heirs  of  entail,  he  will  also  remit  to  one 
or  more  men  of  skill,  or  to  an  actuary,  to  report.      Such  questions  as  the 
amount  of  feu-duty  to  be  charged,  and"^the  terms  of  the  feu-charter,  are  also 
proper  subjects  of  a  remit;  and  his  final  interlocutor  will  be  framed  in  terms 
of  such  reports.    (6)  Reclaiming  and  Apj^cals. — Any  interlocutor  on  the  merits 
pronounced  by  the  Lord  Ordinary,  if  not  reclaimed  against  within  eight  days, 
becomes  final  (20  &  21  Vict.  c.  56,  ss.  5  and  6).     The  reclaiming  days  on  an 
interlocutor  signed  in  vacation  by  the  Junior  Lord  Ordinary  are  ruled  by 
sec.  94  of  the  Court  of  Session  Act,  1868  {Grant  Suttie,  1883,  11  E.  3),  but 
it  is  doubtful  whether  this  section  applies  to  interlocutors  signed  by  the 
Lord  Ordinary  on  the  Bills  (see  Ld.  Shand's  opinion  in  Grant  Suttie,  suj^ra). 
An  appeal  may  be  taken  from  the  Inner  House  to  the  House  of  Lords  ;  but 
all  deeds  granted  at  the  sight  of  the  Court  are  irrevocable  unless  so  appealed 
against  or  challenged,  by  declarator  or  otherwise,  within  the  time  that  such 
appeal  is  competent  (1882,  s.  29  ;  and  see  Fincastle,  1876,  3  E.  345).     They 
may  be  reduced  at  any  time  on  the  ground  of   fraud  or  essential  error 
{Menzies,  suj^ra)  ;  but  no  interlocutor,  judgment,  or  decree  following  on  any 
petition  is  at  any  time  reducible  on  the  ground  of  want  of  compliance  with 
the  Entail  Acts  or  any  Acts  of  Sederunt,  in  so  far  as  regards  the  matter  set 
forth  in  tlie  petition,  the  intimation  service  and  advertisement  thereof,  the 
calling  of  parties  thereto,  the  contents  and  productions  of  the  affidavit,  and, 
generally,  the  procedure  therein ;  provided  no  injury  have  been  suffered 
]jy   any   person,   that   the   necessary   consents   have   l)een  obtained,   that 
the  petition  has  been  served  on  any  party  expressly  required  by  any  Act 
to   be   called,  and    that    the   decree   does   not  go  beyond  what  was  con- 
cluded for  in  the  application  (1853,  s.  1).     (7)  Amendment  of  Petition. — A 
petition  may  be  amended  at  any  time,  subject  to  such  direction  as  the 
Lord  Ordinary  may    think'    proper  as  to    further  intimation  and  service 
(1853,  s.  3).     (8)  Death  of  Pt7ih'o7Zcr.— Should  an  applicant  die,  his  personal 
representative,  or  his  successor   in    the   entailed  estate,  or  his  disponee, 
legatee,  or  assignee,  may  be  sistcd,  and  prosecute  the  application,  if  the 
petitioner's  right  has  been  specially  conveyed  to  them  {Maxwell,  1877,  4  E. 
1112),  except  where  consents  are  required  to  the  application  (1875,  s.  12 
(3);  and  see  Rohertson,  1864,  2  M.  1178).     (9)  DisajJj^ea ra7ice  of  Heir  in 
Possession. — Where  an  heir  in  possession  has  disapi)eare(l  for  seven  years 
and  cannot  be  found,  the  next  heir  may  make  affidavit  to  that  effect,  and 
petition   the   Court   to    appoint   a    factor   loco   alsentis,   who  may  obtain 
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authority  from  the  Court  to  disentail  or  sell  the  estate.  Thr  Ijulance  of 
the  price,  after  satisfying  the  expectancies  of  any  lieirs  whose  consents 
may  be  requiied,  will  be  paid  into  bank,  or  invested  for  behoof  of  the 
absent  heir,  and  is  then  held  to  be  moveable  estate,  subject  to  the  pr<i- 
visions  of  tlie  Presumption  of  Life  (Scotland)  Act,  1891.  Where  the  heir 
in  possession  lias  disai)peared  for  a  shorter  period  than  seven  years,  and 
a  factor  loco  ahscntis  has  been  appointed,  he  has  the  same  powers  as  the 
lieir  himself  to  feu,  lease,  Ijorrow,  or  charge  for  improvement  ex]tendituie 
(1882,  s.  14,  amended  by  the  I'resumption  of  Life  Limitation  (Scotland) 
Act,  1891,  54  &  ^D  Vict.  c.  29,  s.  8).  (10)  Expenses. — It  is  competent 
in  any  apphcation  to  decern  for  payment  of  expenses  against  any  of  the 
l)arties,  or  out  of  the  entailed  estate  or  consigned  money.  Even  if 
successful,  a  petitioner  may  be  refused  liis  expenses  against  opposing 
heirs,  uidess  their  opposition  is  unreasonable  {M'Donald,  1879,  G  11.  1011 ; 
7  K.  (H.  L.)  41 ;  Pnmjle,  1892,  19  P..  920);  while  he  will  be  liable  for  all 
expense  ])ro]Hnly  incurred  by  a  cio'ator  ad  litem  to  a  minor  heir  (JoJuistone, 
188;"),  12  Ii.  408).  For  the  expenses  of  a  petition  to  uplift  consigned  money  in 
terms  of  the  Lands  Clauses  Consolidation  Act,  ss.  79-81,  see  head  XII.  2.  (3). 

[See  ]\I'Laren  on  Wills  and  Succession,  3rd.  ed.,  pp.  479-560 ;  Eankine 
on  Ldndownership,  pp.  r)99-G28,  and  9."55-1045  ;  J.  P.  W(jod  on  Entail 
Act,  1882;  Mackay,  Manual,  552-500;  Duncan  on  Entails;  Duff  on 
Entails;  Sandford  on  Entails;  Bell,  Prin.  ss.  1716-1774  c;  M.  Bell, 
Lectures,  ii.  1004-1004;  Poss,  Lectures,  ii.  503;  Bell,  Com.  i.  43,  ii.  178, 
241;  Stair,  ii.  3.  43;  More,  Notes,  Ixxx,  clxxvi,  cxc,  ccvi ;  Bankt.  ii. 
3.  133;  P:rsk.  iii.  8.  22;  Kames,  Eciuity,  85,  148,  235;  Dwil  Feuded  Conv. 
334 ;  Menzies,  Conv.  728.] 

See  Trust;  Service;  Possession;  Prescription. 


Entailed    Estates    (Applications   as  to   Sheriff 

Court). — With  regard  to  entailed  estates,  the  following  proceeduigs  are 
competent : — 

I.  Applications  for  Power  to  graxt  Feus  axd  Dispositioxs 
FOR  Building  Purposes,  under  the  Act  of  1868,  31  &  32  Vict.  c.  84. 

Tlie  powers  given  by  the  Act  override  any  prohibition  or  limitation 
which  may  be  contained  in  the  deed  of  entail  or  in  any  Act  of  Parliament 
(Act,  s.  3),  and  are  irrespective  of  the  purposes  for  which  the  proposed 
liuildings  may  be  intended. 

What  Lands  ma//  hefeued  or  disponed. — There  is  no  power  under  the  Act 
to  deal  with  minerals  or  the  right  of  working  them ;  and  gardens,  orchards, 
policies,  or  enclosures,  in  connection  with,  and  in  so  far  as  necessary  to  the 
amenity  of,  the  manor  place,  are  expressly  excluded  from  the  scope  of  the 
Act  (s.  3). 

Subject  to  these  exceptions,  an  heir  of  entail  in  possession  may  ;ipply  to 
the  Sheriir  for  power  to  grant  building  feus,  and,  but  only  where  the  estate 
is  held  on  burgage  tenure,  dispositions  subject  to  a  ground-annual,  of  any 
part  of  the  entailed  estate  (Act,  s.  3).  The  application  is  to  the  Sheriff  of 
the  county  in  which  the  subjects  are  situated  (Act,  s.  4). 

Form  of  Application. — No  form  of  application  is  specified,  but  it  is  most 
conveniently  made  in  the  form  given  by  the  Act  of  1876,  39  &  40  Vict.  c. 
70,  and  should  specify  the  lands,  the  next  heir,  the  conditions,  and  the 
annual  payment  on  which  it  is  proposed  to  feu  or  dispone. 

What  Pajpnent  for  the  Lands  maj/  he  tahen. — The  proposed  payment, 
whether  feu-duty  or  ground-annual,  must  represent  the  whole  consideration 
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given,  and  any  grassum,  fine,  or  valuable  consideration  other  than  these 
will  render  the  charter  or  disposition  null  and  \(>id  (Act,  s.  o). 

JIow  Value  ascertained. — On  the  application  being  made,  the  Sheriff 
directs  notice,  in  such  manner  as  he  thinks  proper,  to  be  given  to  the  next 
heir  of  entail  (if  under  age  or  subject  to  any  legal  incapacity,  the  Sheriff 
appoints  a  tutor  or  curator  ad  litem),  and  remits  to  one  or  more  skilled  men 
to  report  whether  the  subjects  fall  within  the  exceptions  already  mentioned 
or  not,  and  as  to  their  value  (Act,  s.  4). 

Decree. — If  the  report  is  to  the  effect  that  the  subjects  are  proper  for 
the  purpose,  and  that  the  proposed  consideration  is  adeqnate,  the  Sheriff 
grants  anthority  (which  is  available  to  any  succeeding  heir  of  entail  (45  & 
46  Vict.  c.  53,  s.  6  (3))  at  any  time  within  ten  years  to  feu  or  dispone 
accordingly,  for  such  consideration,  not  Ijeing  less  than  the  rate  fixed  l)y  the 
skilled  reporters,  as  is  obtainable,  subject  to  such  conditions  as  the  Sherilf 
may  think  essential  or  fit  (Act,  s.  4) ;  but  no  longer  subject  to  the  nominal 
tax  of  one  penny  in  lieu  of  casualties  of  entry  (37  &  38  Vict.  c.  94,  s.  23). 

Charters  and  Dispositions. — The  decree  is  authority  to  the  heir  of  entail  to 
grant  the  necessary  feu-charter  or  disposition,  which,  being  recorded  in  the 
Kegister  of  Sasines,  becomes  effectual  to  all  intents  and  purposes  (Act,  s.  4). 
The  feu-charter  or  disposition  must  contain  a  stipulation  that  buildings  of 
at  least  double  the  value  of  the  annual  payment  (see  M'Lagan,  189G,  34 
S.  L.  P.  18)  shall  thereafter  (Steivart,  1882,  9  P.  458)  within  the  next  five 
years  be  erected  on  the  lands  feued  or  disponed,  and  kept  in  good  tenantable 
and  sufficient  repair  (Act,  s.  5). 

Appeal. — The  only  mode  of  reviewing  the  Sheriffs  decree  is  by  note  of 
appeal  to  the  Court  of  Session  (which  must  be  taken,  and  written  notice 
thereof  given  to  the  opposite  party,  within  six  months,  otherwise  the  decree 
becomes  final),  where  it  is  disposed  of  as  a  summary  cause.  The  decision  of 
the  Court  of  Session  is  final  (Act,  s.  4). 

II.  Applications  under  the  Acts  of  1840  and  1882. — In 
addition  to  the  general  powers  given  by  the  Act  of  1868,  special  powers 
for  feuing  churches,  burying-grounds,  schools,  play-grounds,  and  ministers' 
and  schoolmasters'  houses  and  gardens  are  given  by  the  Act  of  1840  (3  & 
4  Vict.  c.  48,  s.  1),  and  for  scientific  or  other  purposes  of  puljlic  utility  by 
the  Act  of  1882  (45  &  46  Vict.  c.  53,  s.  6  (2)),  the  procedure  in  both  cases 
being  that  of  the  Act  of  1868,  supra,  art.  I.). 

III.  Applications  fop  Power  to  grant  Leases  of  Entailed 
Lands. — In  addition  to  the  right  of  an  heir  of  entail,  on  Ids  own  authority, 
to  lease  lands  for  a  period  not  exceeding  twenty-one,  and  minerals  for  not 
more  than  thirty-one,  years,  a  general  power  is  given  him  by  the  Entail 
Act  of  1882,  45  &  46  Vict.  c.  53,  s.  5,  to  make  in  the  Sheriff  Court  any 
application  as  to  leases  longer  than  these,  competent  by  any  of  the  Entail 
Acts,  in  the  same  manner  and  on  the  same  terms  and  conditions  as  an 
apjjlication  under  the  Act  of  1868. 

Applications  for  power  to  lease  under  10  Geo.  in.  c.  51,  ss.  4  and  5 
(Montgomery  Act),  and  11  &  12  Vict.  c.  36  (Putherfurd  Act),  are  there- 
fore competent. 

The  provisions  of  the  Act  of  1868,  supra,  art.  I.,  extend  to  leases  of  ninety- 
nine  years,  and  those  of  the  Acts  of  1840  and  1882,  supra,  art.  II.,  also 
include  leases. 

IV.  Excambion. — An  heir  of  entail  in  possession  may  apply  to  the 
Sheriff  of  the  county  within  which  the  entailed  estate  is  situated  for  authority 
to  exchange  not  more  than  three  hundred  acres,  lying  together  in  one 
place,  for  an  equivalent  in  land  (31  &  32  Vict.  c.  84,  s.  14).     The  Sheriff 
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reiiiits  to  two  or  more  skillnl  jicrsoiis  lo  inspect  the  Liinls,  adjust  the  value, 
and  settle  the  marches.  On  their  reportinj:^  that  a  fair  exchange  is 
contemplated,  the  Sheriff  authorises  it  to  lie  made  by  a  contract  of 
exeanihioii,  whicli,  licini^  executed,  and,  within  three  months,  recorded  in 
the  Slieriir  Court  liuuks,  the  land  given  oil'  becomes  freed  of  the  entail, 
and  the  land  taken  in  exchange  becomes  part  of  the  entailed  estates 
(10  Geo.  III.  c.  51,  ss.  32,33). 

V.  I-MPROVF.MExrs. — Ap]ilit'ations  for  power  to  ])orrow  and  cliai-ge 
for  improvements  under  the  Entail  Acts  of  1875  and  1878  are  competent 
by  the  luitail  Act  of  1882  (in  the  case  of  all  entails),  and  are  made  as 
nearly  as  may  be  like  applications  under  the  Act  of  18G8,  snjrra,  art.  I. ; 
45  &  4G  Vict.  c.  53,  ss.  4,  5,  (J:  38  &  ;10  Vict.  c.  Gl,  ss.  7,  8:  41  &  42 
Vict.  c.  28,  ss.  .".,  4. 

The  a[)plication  may  lie  made  in  two  sets  of  circumstances:  1st,  where 
the  improvements  have  already  been  made,  and,  2inl,  w  here  they  are  in  course 
of  construction,  or  in  contemplation.  Vhere  they  have  already  been  made, 
the  Sherifl'must  satisfy  himself,  by  such  evidence  as  he  thinks  reasonable, 
that  they  are  substantial  antl  of  at  least  the  value  of  the  sum  sought  to  l»e 
borrowed,  and  that  this  sum  re})resents  the  cost  of  them ;  vouchers  need 
not  be  produced,  I  ml  the  Court,  or  anyone  to  whom  the  matter  has  been 
remitted  by  the  Court,  may  order  ])roduction  of  them:  and  the  granting 
of  the  application  ends  the  process.  When  in  course  of  construction  or 
contemplated,  the  Sherill'  must  be  satisfied  that  they  will  be  substantial 
and  of  probable  benefit  to  the  estate,  and  the  cost,  which  is  the  amount  to 
which  authority  to  borrow  will  l»e  granted,  is  fixed  by  estimate  of  one  or 
more  persons  of  skill.  The  lender  consigns  the  money  in  bank  under  (jrders 
of  the  Court,  which  makes  sucli  orders  as  it  thinks  necessary  from  time  to 
time  for  the  inspection  and  proper  carrying  out  of  the  improvements;  and, 
on  motion  made,  for  payment  to  the  applicant,  out  of  the  consigned  money, 
of  such  sums  as  he  may  have  paid  or  l)e  liable  for,  for  the  improvements ; 
and  the  process  subsists  till  the  whole  sum  has  been  so  ])aid  awav  (Act  of 
1875,  s.  7). 

In  fixing  the  amount  to  be  borrowt-d,  the  cost  of  the  application,  and  of 
obtaining  the  loan  and  granting  security  therefor,  must  in  all  cases  be  added 
to  the  estimated  cost  of  the  improvements  (Act  of  1875,  s.  7). 

[Dove  Wilson,  i'/Y?W/a',  pp.  412-421.] 


Entry  with  Superiors. — This  is  the  complete  substitution  of  a 
new  vassal  for  an  old  vassal,  cither  in  the  person  of  an  heir  or  a  singular 
successor.  It  is  a  necessity  of  the  feudal  tenure,  and  arises  from  the  fact 
that  the  radical  right  in  all  feudal  subjects  being  in  the  superior,  recourse 
nmst  be  had  to  him  in  all  such  cases.  ]\v  Statute,  entry  with  a  superior 
is  now  in  most  cases  inqilicd.  Itut  the  older  law  must  first  be  shortly 
stated. 

Under  it  a  superior  was  bduml  lo  enter  a  vassal  \\  hn  produced  his  proper 
titles  and  tendered  payment  of  the  entry-inniu'}'  due  under  the  original 
charter.  The  course  followed  was  to  jjjrant  a  charter  of  resi«,niation  or  of 
confirmation,  or  of  resignation  and  confirmation,  or  of  confirmation  com- 
bined with  a  precept  of  dare  constat,  or  of  adjudication,  or  of  sale,  or  a 
writ  of  resignation,  or  of  confirmation,  or  of  investiture,  or  a  charter  of 
novodamus,  or  a  precept  or  writ  from  Chancery,  or  of  dare  constat,  or  a  writ 
of  acknowledgment.  When  the  new  vassal  received  this  deed  from  the 
superior,  he  was  discharged  of  all  casualties  of  relief  or  composition,  and 
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when  lie  recorded  it  in  ihr  ;qi[>i(iiiiiate  Eegister  of  Sasines  bis  iiifeftment 
and  his  entry  were  complete.  He  became  the  vassal  liable  in  all  the 
obligations  of  the  feu,  and  the  old  vassal  was  entirely  discharged  thereof. 

Bv  the  Conveyancing  (Scotland)  Act,  1874,  s.  40,  this  procedure  is 
abolished  to  a  large  extent,  and  active  intervention  by  the  superior  is  now 
unnecessary.  If  the  new  vassal  now  record  his  title  in  the  Kegister  of 
Sasines,  his  infeftment  and  entry  are  complete.  By  the  same  section,  how- 
ever, there  are  provisions  that  the  prior  vassal  is  to  remain  lialjle  for  all  the 
obligations  of  the  feu  until  notice  has  been  received  l)y  the  superior  of  the 
change  of  ownership,  and  that  the  superior  may  proceed  against  him,  or 
against  the  new  vassal,  in  his  option.  There  is  also  reserved  to  the  superior 
all  his  right  to  casualties  or  feu-duties,  or  arrears  of  feu-duties,  due  at  or 
prior  to  the  date  of  the  imjdied  entry,  and  all  his  rights  and  remedies  for 
recovering  these. 

The  Act,  s.  4  (1),  however,  still  allows  the  old  procedure  to  be  adopted 
in  the  case  of  chartiers  of  novodannis,  or  precepts  or  writs  from  Chancery, 
or  of  dare  constat,  or  writs  of  acknowledgment.  These  were  excepted 
from  the  general  abolition  of  charters  and  writs  from  the  superior,  on 
account  of  their  affording  a  simple  and  inexpensive  mode  of  completing  an 
entry  ;  l)ut  it  is  understood  that,  in  ])ractice,  they  are  now  seldom  applied  for. 

Distinctions  nuist  be  noted  in  the  case  of  (1)  an  heir,  (2)  a  singular 
successor. 

(1)  An  heir  entering  was  bound,  if  recpiired,  to  produce  to  the  superior  a 
service  as  heir  to  his  predecessor  in  the  particular  character  pointed  out  by 
the  investiture, — that  is,  by  the  charter  in  virtue  of  which  the  dominium 
utile  is  held  of  the  superior, — and  to  pay  the  casualty  of  relief.  See 
SuPERiOKiTY.  He  still  must  have  the  service,  but  it  is  sufficient  to  record 
it  in  the  appropriate  Eegister  of  Sasines. 

(2)  A  singular  successor  had  to  produce  to  the  superior  the  disposition 
in  his  favour,  and  pay  the  casualty  of  composition.  See  Superiority. 
Now,  if  the  disposition  is  recorded,  his  entry  is  complete.  He  still, 
however,  remains  lialjle  for  the  composition. 

[Begg,  Conveyancing  Code,  pp.  185,  30G ;  Bell,  Lectures  on  Conveyancing, 
p.  11 40.  J 


Episcopal  Church  in  Scotland. 

HiSTOUY   OF   DIFFERENT    CLASSES    OF   EPISCOPAL    ClIURCIIES 

IX  Scotland. 

The  Protestant  Episcopal  form  of  Church  government  existed  in 
Scotland  between  1572  and  1592,  when  the  Presbyterian,  introduced  at  the 
Reformation  between  1500  and  1507,  was  re-established  by  the  Act  1592,  c. 
IIG;  in  1606,  Episcopacy  was  restored  by  the  Act  1606,  c.  2;  but 
Presbytery  again  took  place  in  16.'!8,  wlicn  the  General  Assembly  of  Glasgow 
deposed  the  bishops.  At  the  llestoration.  Episcopacy  was  re-established 
by  1662,  c.  1 ;  and  finally,  at  the  Eevolution  Settlement  in  1689,  Presbytery 
was  declared  to  be,  and  still  continues,  the  Estaljlished  or  State  Church  of 
Scotland,  1689,  c.  3,  and  1690,  c.  5.  The  Presbyterian  Establishment  retains 
the  portion  unappropriated  by  the  Crown  and  owners  of  land  of  the 
estates,  tithes,  and  revenues  formerly  held  by  the  Eoman  Catholic  Church, 
whose  exorbitant  wealth  was  a  sul)sidiary  cause  of  the  Eeforraation.  It  is 
the  only  Church  recognised  by  the  Constitution  or  officially  by  the  Crown 
and  its  representatives. 
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The  Epi.seo})al  CIiukIi,  liDwevcr,  continued  and  .slill  exists,  in  two 
forms,  one  ot"  which  is  the  lineal  descendant  of  the  Episcopal  Church 
estahlished  for  certain  intervals  under  the  Stuart  kings,  Itut  now  dis- 
estal)lished,  while  tin-  olher  consisted  of  a  few  individual  churches 
authorised  hy  the  Toleration  Act  (10  Anne,  c.  7)  for  the  use  of 
congregations  at  first  consisting  chiefly  of  English  residents  or  visitors  in 
Scotland.  These  are  now  reduced  to  one,  St.  Peter's,  ]\Iontrose ;  but  there 
were  at  one  time  others,  as  St.  Paul's,  Aberdeen,  and  St.  James's,  Aberdeen, 
an  offshoot  from  St.  Paul's,  and  St.  John's,  Perth,  which  have  all  now  become 
united  with  the  Scottish  Episcopal  Church,  'i'hese  churches  did  not 
acknowledge  the  bishops  of  the  Scottish  Episcopal  Church,  and  received  the 
services  of  bishops  of  the  Church  of  England.  A  third  class  of  E[)iscopal 
churches  originated  from  recent  secessions  of  a  few  indi\'idual  ministers, 
usually  carrying  their  congregations,  or  most  of  them,  with  them  from  the 
Scuttish  Episcopal  Church,  of  which  St.  Thomas's,  Edinlmrgh,  formed  by  the 
liev.  T.  K.  Drunnudud  in  1842;  St.  Vincent's,  Edinl)urgh;  St.  Jude's  and 
St.  Silas',  Glasgow,  were  the  chief.  This  class  called  themselves  English 
Episcopal,  and  an  attempt,  very  })artially  successful,  was  made  to  unite  tlieni 
with  the  older  English  churches  in  Scotland,  in  order  to  procure  for  them 
the  confirmation  and  services  of  an  English  bishop. 

When  the  Scottish  Episcopal  Church  w^as  gradually  relieved  of  its 
disal)ilities  and  recognised  as  in  full  comnmnion  with  the  Church  of 
England,  as  will  be  presently  noticed,  the  position  of  the  third  class  of 
Episcopal  churches  ceased  to  be  tenable.  The  Convocations  of  the  Provinces 
both  of  York  and  Canterbury  ])assed  in  1877  resolutions  condemnatory  of  a 
Colonial  l)ishop,  JUshop  Berkles,  who  had  come  to  Scotland  to  confirm 
members  of  seceding  Episcopal  congregations.  In  1878  the  Lambeth 
Conference  of  Bishops  of  the  Anglican  Communion  recognised  the  Scottish 
Episcopal  Church  as  in  full  communion  with  the  Church  of  England  and 
the  other  Churches  represented  at  the  Conference. 

A  considerable  nundier  of  the  members  of  the  first  class,  or  proper 
Episcopal  Church  of  Scotland,  espoused,  or  at  least  sympathised,  with  the 
-lacobite  cause  until  the  failure  of  the  '45  rising,  and  many  of  them,  having 
refused  to  take  the  oaths  of  abjuration  and  allegiance  (from  which  they  were 
called  Non-Jurors),  or  to  pray  for  the  sovereigns  of  the  House  of  Hanover, 
were  proscribed  by  a  series  of  Acts  during  last  century.  This  series  of  Acts, 
and  the  reverse  series  pas.sed  in  the  present  century  repealing  the  penalties 
and  disabilities  l)y  which  the  proscription  of  the  Scottish  Episcopal  Church 
was  enforced,  represent  the  legal  history  of  that  Church,  and  the  attitude  of 
the  State  towards  it.  Like  all  Churches  not  established  by  law  within  the 
State  where  they  exist,  the  legal  constitution  of  the  Episcopal  Church  in 
Scotland  now  depends  on  the  contract  or  agreement  of  its  memliers,  which, 
as  to  the  whole  Church,  is  determined  chiefly  by  tlie  Code  of  Canons,  and,  as 
to  individual  churches,  l)y  that  Code  and  the  documents  containing  their 
separate  constitutions,  frame(l  in  confornnty  with  the  pro^•isions  of  the  Canons. 

The  Legislation  Relative  to  Episcopal  Ciiurciie.s  and  tiikh:  Clergy. 
While  the  constitution  of  the  Episcopal  Church  is  thus  self-originated 
and  not  statutory,  the  limits  within  which,  and  the  conditions  uiuler  which, 
the  whole  Church  and  its  individual  congregations,  like  other  quasi-corporate 
bodies,  may  act  in  matters  not  spiritual  or  purely  ecclesiastical,  but  having 
civil  or  pecuniary  consequences,  are  regulated  by  the  law  of  the  land,  and  it 
is  still  necessary  to  refer  to  the  Statutes  to  show  its  exact  position  in  its 
legal  relations. 
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Ly  chapter  12  of  King  Williain's  First  Parliament,  1G95,  "all  outed 
ministers,"  by  which  term  were  meant  those  who  had  not  accepted  the  Presby- 
terian Establishment,  and  so  lost  their  cures,  were  prohibited  from  baptizing 
children  or  solemnising  marriages,  under  pain  of  imprisonment  until  they 
found  caution  to  iro  out  of  the  kingdom  and  never  to  return.  There  was 
no  prohibition  against  other  services, and  many  Episcopal  clergymen  continued 
to  minister  in  private  houses,  secret  meeting-places,  and  in  some  few 
instances  in  churches  such  as  Kilmonivaig,  Blair  Athole,  not  used  by  the 
Established  Church.  In  a  few  instances  the  two  churches,  as  Glen  Eosen  in 
Angus,  shared  for  a  time  tlie  use  of  the  church.  Many  of  the  clergy,  how- 
ever, neither  took  the  oath  to  the  sovereign  nor  prayed  for  the  royal 
family. 

In  1711,  by  an  Act  of  Queen  Anne  (10  Anne,  c.  7),  the  Statute  of  1G95 
was  repealed,  and  it  was  declared  lawful  for  those  of  the  Episcopal  com- 
munion in  Scotland  to  attend  divine  worship  after  their  own  manner.  But  no 
one  was  to  officiate  in  this  worship  who  was  not  ordained  by  a  Protestant 
bishop,  or  who  did  not  take  the  oaths  of  allegiance  to  Queen  Anne  and  of 
abjuration  of  the  Pretender.  Their  meetings  for  divine  worship  were  to  be 
held  with  open  doors,  and  all  mhiisters  were  at  some  time  in  divine  service 
to  pray  for  Queen  Anne,  the  Electress  Sophia  of  Hanover,  and  the  royal 
family. 

The  favour  shown  Ijy  many  of  the  Episcopalian  clergy  and  laity  for  the 
Jacobite  rising  in  1715  led,  in  1718,  to  the  Act  5  Geo.  i.  c.  29,  which  required 
all  ministers  of  Episcopal  congregations  to  take  the  oath  of  allegiance  to 
King  George,  and  of  abjuration  of  the  Pretender,  and  every  Episcopal  con- 
gregation to  pray  in  express  words  for  the  king  and  the  royal  family.  It 
was  followed,  after  "  The  '45,"  in  174G,  by  the  more  stringent  Act  19  Geo.  ii. 
c.  38,  "  to  prevent  pastors  and  ministers  from  officiating  in  Episcopal  meeting- 
houses in  Scotland  without  duly  qualifying  according  to  law ;  and  to 
punish  persons  for  visiting  any  meeting-house  where  such  unqualified  pastors 
or  ministers  shall  officiate."  The  Sheriffs  were  to  inquire  and  report  to 
Parliament  the  number  of  Episcopal  meeting-houses. 

In  order  to  qualify.  Episcopal  ministers  were  required  to  produce 
certificates  of  having  taken  the  oaths  to  the  sovereign,  for  registration  by  the 
Sheriff  Clerk,  and  these  certificates, after  registration,  were  to  be  affixed  to  their 
meeting-houses.  They  were  also  required  to  pray  for  the  king  and  royal 
family.  Failing  such  a  certificate,  the  meeting-house  was  to  be  closed,  and 
a  minister  who  had  not  qualified  by  taking  the  oaths  and  praying  for  the 
king,  was  liable  to  six  months'  imprisonment  for  a  first,  and  transportation 
for  any  subsequent,  offence.  Laymen  who  frequented  such  meeting-houses 
were  also  liable  to  penalties.  No  Letters  of  Orders  were  in  future  to 
be  recognised  except  from  bishops  of  the  Church  of  England  or  Ireland. 
Peers  who  attended  unregistered  meeting-houses  were  disqualified  from 
voting  at  the  election  of  Kepresentative  Peers,  and  other  persons  who  did  so 
were  disqualified  from  voting  or  being  voted  for  at  parliamentary  elections. 
Civil  and  military  officers  so  attending  were  disqualified  from  office  for  a 
year  after  conviction.  In  1748  this  severe  Act  was  further  explained  and 
enforced  by  21  Geo.  ii.  c.  34. 

Nearly  half  a  century  later,  in  1792,  when  the  danger  of  a  Jacobite 
PtebelHon  had  ceased,  the  first  Eelief  Act  (32  Geo.  in.  c.  03)  was  passed, 
by  which — 

(1)  The  penalties,  forfeitures,  and  disabilities  imposed  for  resorting  to,  or 
officiating  at,  an  Episcopal  meeting-house  by  10  Anne,  c.  7,  5  Geo.  i.  c.  29, 
19  Geo.  II.  c.  38,  and  21  Geo.  ir.  c.  34,  were  repealed. 
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(2)  A  modified  declaration  and  the  snb.seri])tion  of  the  Thiity-Nino 
Articles  were  substituted  for  the  old  oaths  of  ulle^^iance  or  abjuration,  of 
which  certificates  were  to  be  taken  «tut  as  formerly,  but  the  penalty  for 
non-compliance  was  limited  to  £20  for  a  first  otrence,  and  tlie  incapacity 
of  olUciatin^  for  three  yeuis  for  a  second.  Some  minor  disabilities  were 
retained,  and  ministers  not  takinj^  the  certificate  still  forfeited  the  juirliu- 
mentary  franchise.  Episcopal  ministers  were  disqualified  from  holding,' 
benefices  in  England  unless  ordained  by  an  English  bishop,  and  the 
disqualification  for  voting  or  being  voted  for  in  parliamentary  elections  still 
affected  })ersons  who  wore  present  at  meeting-houses  where  the  sovereign 
was  not  prayed  for. 

Soon  after  the  accession  of  Queen  Victoria  in  1840,  the  disqualification 
of  Scottish  Episcopal  clergy  from  holding  English  benefices,  though  not 
entirely,  was  practically  removed  l)y  the  provision  that  bishoj)S  of  England 
and  Ireland  might  admit  them,  pnjvided  they  brought  letters  commendatory 
from  the  bishop  in  Scotland  from  whose  diocese  they  came  (3  &,  4  Vict, 
c.  3o).  Further  relief  was  given  to  the  Episcopal  clergy,  in  1SG4,  by  an  Act 
(27  *fc  28  Vict.  c.  94)  which  repealed  the  ninth  section  of  the  Act  of  32  Geo.  in. 
c.  6.'5,  requiring  that  they  should  be  ordained  by  an  English  or  Irish  bishoj) 
in  order  to  hold  benefices  in  England,  and  there! ly  recognised  the  orders 
conferred  l)y  the  Scottish  bishops,  but  still  required  the  consent  of  the 
bishop  of  the  English  diocese  into  which  they  came  (s.  5).  Any  person 
admitted  to  holy  orders  by  a  Scottish  bishop,  who  officiated  more  than 
once  in  three  months  in  an  English  diocese  without  consent  of  its 
bishop,  was  liable  to  forfeit  £10  to  the  Governor  of  Queen  Anne's  Bounty 
(s.  8). 

The  Diocesan  Bishops  and  Primus  and  their  Sees. 

There  are  at  present  seven  dioceses  and  bishops  in  the, Scottish 
Episcopal  Church.  1.  Edinburgh;  2.  St.  Andrews,  which  includes  the  old 
bishoprics  of  Duukeld  and  Dunblane;  3.  Aberdeen;  4.  Argyle  and  the 
Isles;  0.  Brechin:  6.  Glasgow,  which  includes  Galloway;  7.  Moray  and 
lloss.  One  of  the  bishops  is  elected  Primus  by  the  diocesan  bishops 
(sometimes  called  the  College  of  Bishops,  although  the  name  has  been 
dropped  in  the  Canons  of  1890)  in  Episcopal  Synod,  and  the  Primus 
presides  at  all  other  meetings  of  the  bishops  when  present,  with  a 
deliberative  as  well  as  casting  vote  (Canon  2  of  1890,  s.  4).  He  is 
l)ound  to  reply  to  any  application  for  advice  made  by  any  other  bishop, 
and  is  designed  "  Most  lieverend,"  wiiile  the  other  bishops  are  designed 
"Bight  Beverend."  The  designation  of  Prinnis  was  introduced  by  the 
Canons  of  1890,  but  the  Synod  declined  to  give  him  the  title  of  ^letro- 
politan.  He  has  no  Metropolitan  jurisdiction  similar  to  that  of  archbishoi)S. 
and  no  power  or  prerogative  except  what  is  expressly  conveyed  to  him  by 
the  Canons.  In  Diuihar  v.  Skinner,  1849,  11  1  >.  94"),  it  was  said  by  lA. 
Fullerton,"  The  jurisdiction  of  a  bishop  of  the  i'rotestant  Episcopal  Church 
in  Scotland  has  no  existence."  But  by  this  is  meant  direct  jurisdiction 
proceeding  from  the  sovereign,  which  belongs  only  to  the  Courts  of 
Established  Churches.  Prorogated  jurisdiction,  arising  from  agreement  or 
submission  of  the  mendjers  of  this  or  any  other  non-established  Church, 
was  not  disputed  in  that  case  to  be  possible  for  a  bishop  as  well  as  any 
other  ecclesiastical  otlicer  or  body.  The  Couit  ordered,  in  a  case  in  180'.>, 
the  <lesignation  of  Bishop  of  the  Episcopal  Communion  in  Scotland  to  be 
deleted  from  a  suniuious  ;  l)ul  it  is  thought  this  decision  would  not  now  l>o 
followed  {Driunmond  v.  Farquhav,  G  July  1809,  F.  C). 
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The  Canons  of  the  Episcopal  Church. 

The  present  constitution  of  the  Episcopal  Church  principally  contained 
in  the  Code  of  Canons  enacted  by  a  General  Synod  of  the  Church  on  7th 
October  1890.  There  were  prior  Codes  framed  in  1743  by  an  Episcopal 
Synod  at  Edinburgh,  and  by  General  Synods  of  the  Clergy,  1811,  at  Aber- 
deen, in  1828  at  Laurencekirk,  and  in  1838,  1863,  1876,  at  Edinburgh. 
It  may  be  necessary,  however,  to  refer  to  the  Articles  and  the  Prayer-Book 
of  the  Church  of  England  and  other  subsidiary  documents  referred  to  in 
the  Canons,  and  to  the  practice  of  the  Church,  in  order  to  ascertain  what 
is  the  law  of  the  Church  on  particular  points.  But  there  does  not  appear 
any  good  reason  for  the  Lord  Chancellor's  doubt  in  the  case  of  Forhes  v.  Uden 
(1  L.  R  Sc.  &  D.  App.  p.  576),  that  the  Canons,  to  which  every  clergyman 
on  institution  to  a  charge,  or  receiving  a  licence  as  deacon  or  priest, 
])romiscs  ol)edience,  form  a  part,  and  the  principal  part,  of  the  constitution 
or  fundamental  contract  of  the  Church.  The  present  Code  of  1890  is  a 
revision  of  the  Code  of  1876,  and  was  declared  by  the  General  Synod,  as 
now  revised,  amended,  and  enlarged,  to  be  in  future  the  Canons  and  Laws 
of  the  Episcopal  Church  in  Scotland. 

These  Canons  deal  with  the  threefold  orders  of  ministry,— bishops, 
]3riests,  and  deacons, — the  mode  of  their  appointment  and  their  duties 
(i.-xii.) ;  the  formation  and  regulation  of  pastoral  charges  or  incumbencies 
and  missions,  and  of  appointments  to  these  (xiii.-xxi.) ;  the  offices  of  dean 
and  diocesan  synod  clerk,  the  lay  officials  of  the  diocese  and  the  Church, 
and  the  three  kinds  of  Synods, — Diocesan,  Episcopal,  and  Provincial, — 
a  name  substituted  for  General  Synod  in  the  Canons  of  1890  (xviii.-xxxii.) ; 
the  services  of  the  Church  (xxxiv.-xliii.) ;  the  registers  to  be  kept  by  the 
clergy  (xliv.) ;  the  Representative  Church  Council  (xlv.) ;  the  procedure  in 
the  casa  of  accusations  against  bishops,  priests,  or  deacons  (xlvi.-l.) ;  and 
the  interpretation  of  the  Canons  (li.). 

The  Case  of  Forbes  v.  Eden. 

The  authority  and  ])Osition  of  such  Canons  in  relation  to  the  law  of 
Scfjtland  and  the  Civil  Courts  was  considered  in  tlie  case  of  Forhes  v.  Fden, 
1865,  4  M.  143 ;  atfd.  L.  P.  1  Sc.  &  D.  App.  568),  brought  by  the  liev.  George 
Forbes,  Episcopal  incumbent  of  the  church  at  Burntisland,  before  the 
Court  of  Session,  to  reduce  the  Canons  of  1863,  as  ultra  vires  of  the  General 
Synod  held  in  that  year,  "except  in  so  far  as  might  be  in  conformity  with 
the  constitution  and  practice  of  the  Church  at  the  period  of  his  ordination." 
No  pecuniary  damage,  except  in  a  subsidiary  conclusion  of  the  summons 
afterwards  referred  to,  was  alleged,  and  no  injury  to  the  pursuer's  status  as 
clergyman  of  the  church  at  Burntisland  was  averred.  The  case  was 
decided  by  the  L.  0.  Barcaple,  the  Inner  House,  and  the  House  of  Lords, 
upon  the  ground  that  unless  there  is  such  averment  the  Court  will  not 
inquire  into  the  acts  of  a  Voluntary  religious  association,  acting  by  the 
proper  Church  Court  or  Official. 

The  Lord  Cliancellor  and  Lord  Cranworth  also  entered  into  the 
particular  grounds  of  objection  by  Mr.  Forbes  to  the  alterations  made  by 
the  Canons  of  1863,  which  related  to  (1)  the  use  of  the  Scottish  form 
of  the  communion  office,  which  had  been  declared  of  primary  authority 
in  the  Canons  of  1838,  wliile  by  Canon  30  of  1863  tlie  English  form  was 
to  be  read  "  at  all  consecrations,  ordinations,  and  Synods";  and  while  the 
right  of  congregations  using  the  Scottish  form  was  reserved,  it  was  no 
longer  declared  "  of  primary  authority " ;  and  also  (2)  that  the  Book  of 
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Commnn  Prayer  Wcas  by  Canon  29  of  18G3  declared  to  be  "  the  service 
book  of  the  Cliiucli  for  all  purposes  to  which  it  is  appHcable,"  while 
in  Canon  28  of  1838  it  was  only  said  that,  "in  the  performance  of 
morning  and  evening  service,  the  words  and  rubrical  directions  of  the 
Eu'dish  Lituro-y  shall  Ite  strictlv  adhered  to." 

In  regard  to  the  lirst  of  tliese  points,  the  above  judges  held  there  was  no 
unifurni  practice  prior  t(j  the  Canons  of  18G3 ;  and  as  regards  the  second, 
that  the  form  of  the  Churcli  of  England  Prayer-lJook  had  been  used  in  the 
Scottish  Episcopal  Church,  and  is  referred  to  in  the  Canons  of  1838,  for  the 
services  of  baptism  and  visitation  of  the  sick,  the  two  services  which  the 
appellant  specially  fuunded  on  as  altered  by  the  eliect  of  the  Canons  of 
1863.  In  any  view,  they  held  the  alterations  made  were  within  the  power 
of  alteration  reserved  by  Canon  33  of  1838  to  a  General  Synod,  "  to  alter, 
amend,  and  abrogate  the  Canons  in  force,  and  to  make  new  Canons." 

As  this  Canon  is  repeated  by  sec.  20  of  Canon  32  in  the  existing 
Code  of  Canons  of  1890,  these  opinions  are  of  importance  as  regards  the 
power  of  alteration  l)y  the  Synod  under  the  Canons.  Hut  tlie  point 
decided  was  that  the  Civil  Court  has  no  jurisdiction  to  inquire  into  the 
merits  of  acts,  decisions,  or  sentences  of  the  appropriate  ecclesiastical 
body  or  authority  according  to  the  constitution  of  a  non-established 
Church,  unless  pecuniary  or  patrimonial  damage  is  alleged,  and,  if  the 
case  went  to  proof,  is  proved. 

The  Civil  Court's  Jurisdiction  confined  to  Civil  Consequences. 

It  has  been  for  some  time  a  settled  rule  of  Scottish  as  well  as  English 
law,  that  the  jurisdiction  of  the  Civil  Courts  with  reference  to  matters 
connected  with  non-established  Churches  will  not  be  exercised,  except  as 
to  thoir  civil  or  pecuniary  conse((uenccs.  This  is  shown  by  the  cases  in 
which  in(juiry  has  been  refused  {Furhcs  v.  Ktlnt,  supra  ;  Oliver  v.  Sl'crn't, 
1896,  23  ii.  408),  as  well  as  those  in  which  it  has  been  allowed  in  a  case 
of  diversion  of  property  from  its  destination  {Craifjdallic  v.  Aikman,  1  Div. 
App.  1 ;  Sinith  V.  Galbraith,  June  1839,  E,  C. :  Attorney-General  v.  Pearson, 
7  Sim.  290 ;  Attorney-General  v.  Sliore  {Lady  Ileirley's  Charity),  7  Sim. 
309);  deprivation  of  status,  involving  loss  of  emoluments  (Maemillan  v. 
Free  Church,  23  D.  l."»14):  injury  to  character  by  libel  (Dunbar  v.  STcinner, 
11  D.  905).  Mr.  Forbes,  the  pursuer  in  Forhcs  \.  Eden,  aware  of  this 
position  of  the  law,  averred  in  a  subsidiary  part  of  his  case  that  he  had 
suffered  danuige  by  the  refusal  of  a  licence  to  his  curate,  to  whom  he  was 
liable  for  salary.  lUit  this  was  decided  against  him,  on  the  ground  that  if 
the  licence  was  wrongfully  refused,  the  bishop  who  refused  it,  and  not  the 
Synod,  was  the  pro})er  party  to  sue. 

One  of  the  cases  above  referred  to,  Dunbar  v.  Skinner,  in  which 
in(|uiry  was  allowed,  concerned  the  Scottish  Episcopal  Church,  and,  akmg 
with  the  Free  Church  case  of  Maeriidlan,  is  important  as  showing  the 
furthest  length  the  Scottish  Courts  have  gone  in  sustaining  their  jurisdiction 
to  inquire  into  the  acts  of  the  authorities  of  non-established  Churches, 
though  in  fact  the  inquiry  was  not  iield,  as  both  cases  went  oil'  on  other 
grounds.  Dunbeirs  case  was  settled,  and  Macmilleviis  was  dismissed,  as 
brought  against  the  wrong  parties.  But  it  must  be  observed  that  the 
decision  in  Dunbar,  where  the  alleged  lil)el  was  contained  in  a  sentence  of 
excommunication  by  P>ishop  Skinner  of  Aberdeen  against  Sir  William 
Dunbar,  wdio  had  become  a  clergyman  of  the  E[)iscopal  Churcli  under  a 
special  agreement,  which  lie  alleged  the  bishop  violated,  but  l»ef ore  sentence 
withdrew,  was  based  on   the  assumption  of  Sir  AV.   Dunbar's  withdrawal 
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from  the  Scottish  Episcopal  Church,  so  that  he  was  no  longer  subject  to  the 
bishop  of  that  Church  (see  issues,  13  D.  1217). 

The  case  of  Macmillan  was  ultimately  dismissed,  upon  the  unsatisfactory 
ground  that  the  pro})er  parties  had  not  been  called.  The  judgment 
sustaining  the  jurisdiction  was  based  on  the  ground  that  the  sentence  of 
deposition  had  been  pronounced  contrary  to  the  provisions  of  the  constitu- 
tion of  the  Free  Church,  and  that  damages  were  concluded  for.  In  the 
more  recent  case,  in  the  United  Presbyterian  Church,  of  Oliver  v.  Skcrrct, 
189G,  23  E.  468,  where  the  claim  for  reinstatement  in  the  office  of  a 
minister  was  not  insisted  in,  and  there  was  no  claim  of  damages,  it  was 
lield  the  Court  would  not  entertain  a  mere  reduction.  Skerrefs  case 
appears  to  have  been  badly  pleaded,  for  the  summons  should  have  concluded 
for  damages,  failing  reinstatement ;  and  the  decision  as  to  the  incompetency 
of  a  reduction  is  doubtful.  Eeduction,  which  is  a  negative  declarator,  was 
always  a  competent  remedy  by  the  law  of  Scotland,  without  further 
petitory  conclusions.  If  the  pursuer  had  bound  himself  to  bring,  instead 
of  merely  reserving  a  right  to  raise,  an  action  of  damages,  there  seems  no 
good  reason  why  he  should  not  have  had  the  grounds  on  which  he  souglit 
reduction,  if  relevant,  inquired  into  and  decided.  This  decision  is  another 
example  of  the  unwillingness  of  the  Civil  Court  to  examine  ecclesi- 
astical sentences.  The  opinion  of  the  Lord  Ordinary  Kincairney,  not 
expressly  dealt  with  in  the  Inner  House  by  counsel  and  the  Court,  but 
understood  to  be  admitted,  was  that  the  Civil  Court  would  not  reinstate 
a  minister  to  an  office  of  which  he  is  deprived  by  the  ecclesiastical  authorities 
of  his  Church,  even  if  he  was  entitled  to  damages.  The  Court  decided  in 
another  recent  case,  that  funds  which  w^ould  have  belonged  to  an  Episcopal 
congregation  in  Brechin,  which  liad  1)een  licensed  under  the  Acts  of  1746 
and  1748,  but  had  ceased  to  exist,  now  belong  to  the  Scottish  Episcopal 
congregation  there,  and  not  to  the  United  Presl)yterian  congregation, 
although  it  was  averred  the  majority  of  the  licensed  Episcopal  congregation 
joined  the  relief  congregation,  now  united  with  the  United  Presbyterian 
{Burnett,  18S8,  15  P.  723). 

The  present  position  of  the  law  with  regard  to  disestablished  Churches 
restricts  to  so  Kmited  an  extent  the  jurisdiction  of  the  Civil  Courts  with 
reference  to  matters  ecclesiastical,  that  few  cases  have  been  raised,  and 
these  in  so  limited  a  sphere  that  there  are  very  few  decisions  of  the  Court 
of  Session  which  concern  the  Scottish  Episcopal  Church. 

Cases  in  which  the  Civil  Coukt  has  exercised  Jupjsdiction  in 
Matters  relating  to  the  Scottish  Episcopal  Church. 

There  is  no  express  exclusion  of  the  jurisdiction  of  the  Civil  Courts 
either  generally  or  as  to  special  matters,  as  has  been  attempted  by  the  rules 
of  other  non-established  Churclies,  e.g.  the  United  Presbyterian  (Pule  11. 
0.  2.),  against  suing  for  stipend  {Skcrrct  v.  Olicer,  23  P.  4802),  and  the  Free 
Church,  in  its  ]\Iodel  Trust  Deed,  as  to  the  property  in  its  churches. 

Consequently,  in  any  matter  of  proper  civil  jurisdiction  involving 
pecuniary  consequences,  the  clergy  or  laity  of  the  Episcopal  Church  may 
appeal  to  the  Courts  in  Scotland ;  but  these  Courts,  according  to  the  rules 
already  explained,  decline  to  decide  any  point  of  doctrine,  or  worship,  or 
ecclesiastical  government,  or  discipline  for  which  the  Episcopal  Church  has 
itself  provided  a] )propriate  tribunals  in  its  Synods.  The  Court  has,  however, 
decided  a  question  as  to  the  title  to  a  manse  or  house  for  an  Episcopal 
clergyman,  for  which  land  had  l)een  left  under  certain  limits  {Pearson  v. 
Malachi,  20  P.  167);  as  to  the  title  of  an  Episcopal  clergyman  to  possess 
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a  parsonage  {Maclean,  not  yet  reported) ;  as  to  the  right  of  a  canon  of  a 
cathedral  to  a  salary  {Brook  v.  KcUtj,  1893,  20  ii.  (H.  L.)  104).  It 
ajtpointed  trustees  to  ailniinister  a  Ijequest  to  the  poor  of  Scottish  Episcopal 
congregations  {Low  and  Others) ;  has  answered  (juestions  with  reference  to 
the  Walker  Trust,  whose  ]»rivate  Act,  1877,  auth(jri.sed  by  sec.  19  a  petition 
fur  directions  to  the  trustees  to  be  presented  to  either  Division  of  the  Court 
in  the  event  of  "  any  ([uestion  or  difficulty  arising  as  to  tlie  construction  of 
the  trust  deeds  or  of  this  Act,  or  as  to  the  proper  operation  or  admiustra- 
tion  of  the  trust,  (ir  in  consequence  of  any  other  special  fact  or  occurrence" 
{Petitions,  Walker  Trs.,2o  Nov.  1878,  and  13  Aug.  189G).  The  questions 
raised  included  inter  alia  the  power  of  the  Cathedral  Loard  not  to  exact 
seat  rents,  and  its  ])0wer  to  allow  a  retiring  allowance  to  one  of  the  instituted 
clergy.  It  recently  decided  the  forfeiture  of  a  legacy  left  for  the  stipend 
of  a  clergyman  of  an  English  Episcopal  church  at  Aberdeen,  left  on  the 
condition  that  the  congregation  was  not  united  or  connected  with  the 
Scottish  Episcopal  Church.  Such  connection  was  held  established  by  the 
majority  of  the  Court  (Lords  President  and  Kinnear,  M'Laren  dissenting, 
and  reversing  Kyllachy)  when  the  clergyman  accepted  a  licence  from 
the  Scottish  Episcopal  bisliop  of  the  Diocese,  and  that  bishop  confirmed 
members  of  the  congregation  with  the  tacit  consent  of  the  congregation 
{Bannerman  v.  Maclay,  18G5,  4  M.  45 ;  1896,  23  E.  949). 

It  has  also  sustained  its  jurisdiction  in  a  ([uestion  between  a  heritor 
who  had  granted  a  feu  for  an  Episcopal  church,  on  condition  that  service 
should  be  always  maintained  in  it,  and  the  trustees,  in  whose  favour  it  was 
granted,  whether  the  condition  had  not  been  fulfilled  and  an  irritancy 
incurred  {Maclean,  1896,  not  reported,  and  still  pending). 

The  church  property  of  the  Episcopal,  like  other  non  -  established 
Churches,  cannot  be  held  by  the  Church  itself,  as  it  is  not  a  corporation 
recognised  by  law,  but  is  vested  in  trustees  for  it.  The  trustees  of  the 
property  of  an  Episcopal  church  are  usually  certain  officials  of  the  diocese, 
along  with  certain  officials  or  representative  office-bearers  of  the  church, 
and  in  that  case  it  passes  to  their  successors  in  office,  under  the  provision 
of  13  Vict.  c.  13.  When,  by  the  constitution  of  the  Episcopal  church  at 
Melrose,  the  trustees  were  four  laymen,  and  the  Ifight  Kevereud  W.  J. 
Harrison,  presently  Bishop  of  the  Diocese  of  Glasgow,  and  his  successors,  in 
trust,  and  Melrose  was  thereafter  transferred  from  the  Diocese  of  Glasgow 
to  the  Diocese  of  Edinburgh,  the  Court  authorised  the  conveyance  by  the 
existing  trustees  to  the  former  lay  trustees,  and  the  Bishop  of  Edinburgh 
and  his  successors  in  office,  so  long  as  the  church  should  be  situated  in  the 
Diocese  of  Edinburgh,  and  thereafter  the  bishop  to  whose  diocese  it  may 
belong  {Harrison  and  Others,  1893,  20  B.  827). 

The  Eule  as  to  tiik  Interpketation  of  tiik  Caxons. 

With  regard  to  the  interpretation  of  the  Canons,  the  Code  of  1890, 
sec.  51,  provides  that  "  they  shall  in  all  cases  be  construed  in  accordance 
with  the  principles  of  tlie  law  of  Scotland.  Nevertheless,  it  shall  be  lawful, 
in  cases  of  dispute  or  diificulty  concerning  the  interpretation  of  their  canons, 
to  appeal  to  any  generally  recognised  principles  of  canon  law."  This  was 
an  alteration  of  the  earlier  Canons,  in  which  the  primaiy  rule  of  interpreta- 
tion had  been  the  general  principles  of  the  canon  law.  By  canon  law  was 
meant  the  Eoman  canon  law  contained  in  the  Corpus  Juris  Ca7ionici{sce  article 
Canon  Law),  in  so  far  as  not  inconsistent  with  the  altered  circumstances 
of  a  Eeformed  Church  no  longer  subject  to  the  jurisdiction  of  Eome.  The 
appeal  to  the  canon  law  in  the  interpretation  of  tliese  Canons  is  not  often 
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made,  and  when  made,  as  in  an  appeal  to  the  Episcopal  Synod  with 
reference  to  an  election  to  the  Bishopric  of  Argyle,  it  has  not  generally 
been  successful.  For  all  ordinary  cases  the  principles  of  the  civil  law  of 
Sciitlaiid  are  sufficient  for  the  construction  of  the  language  of  the  Canons. 
With  regard  to  the  part  of  the  Canons  relative  to  accusations,  there  is  no 
similar  declaration,  but  the  general  principles  of  the  ciiminal  law  of 
Scotland  would,  as  regards  procedure  and  evidence,  in  so  far  as  not  in- 
consistent with  the  Canons,  it  is  thought,  be  followed.  There  have  been  few 
such  accusations,  and  in  recent  times  the  onlv  important  cases  were  the 
trials  of  Bishop  Foibes  of  Brechin,  before  the  Episcopal  Synod,  in  1159-60, 
MS.  Register  of  Episcopal  Synod,  ii.  417  and  436-51,  and  the  Rev.  Patrick 
Cheyne  of  Aberdeen,  in  1858,  before  the  Bishop  of  Aberdeen,  and  on  appeal 
before  the  Episcopal  Synod,  MS.  Register,  ii.  o43,  360,  410,  431,  and  iii. 
313,  for  erroneous  doctrine.  There  have  also  been  a  few  cases  of  accusa- 
tions of  immoral  conduct,  but  these  have  usually  been  settled  without 
the  scandal  of  a  public  trial. 

The  Repkesentative  Church  Council. 

The  General  Synod  of  1876  instituted  the  Representative  Church 
Council,  in  which  both  laity  and  clergy  are  represented,  for  the  adminis- 
tration of  the  financial  atlairs  of  the  Church.  It  meets  annually  in  the 
second  week  of  October. 

Canon  45  of  1890  provides  that  "  the  Representative  Church  Council 
is  recognised  as  the  organ  of  the  Church  in  matters  of  finance,  but  shall  not 
deal  with  questions  of  doctrine  and  worship,  nor  with  matters  of  discipline, 
save  to  give  etiect  to  canonical  sentences  of  the  Church."  It  was  held,  in  an 
arbitration  between  Mr.  J.  Auldjo  Jamieson  and  the  Publication  Committee 
of  the  Representative  Church  Council,  by  the  arbiter.  Sheriff  Mackay, 
that  the  conduct  of  The  Scottish  Guardian,  an  ecclesiastical  newspaper 
devoted  to  the  interests  of  the  Scottish  Episcopal  Church,  so  as  to 
involve  the  Council  in  indefinite  pecuniary  liabilities  for  its  cost,  and 
legal  liability  for  the  matter  inserted  in  it,  was  idtra  vires  of  the  Repre- 
sentative Council  under  its  present  constitution  {Scottish  Guardian,  8  Feb. 
1895). 

Erskine's  Inst.  i.  1.  5.  5  ;  Taylor  Innes  on  Creeds ;  Mackay 's  Manual  of 
Practice,  ch.  xii.  p.  105  ;  Grub's  Ecclesiastical  History  of  Scotland,  1861 ; 
Stephen's  History  of  the  Church  of  Scotland.,  1895-6  ;  Canons  of  the  Episcopal 
Church,  1890. 


Equal ising"  Dividend. — 1.  in  Sequestration. — To  entitle  any 
creditor  to  payment  of  a  first  dividend,  he  nmst  produce  his  oath  and 
grounds  of  debt  at  least  two  months  before  the  time  fixed  for  payment  of 
the  dividend,  when  such  time  of  payment  has  not  been  accelerated,  or  one 
month  where  it  has ;  and  to  entitle  him  to  payment  of  any  subsequent 
dividend,  he  must  produce  his  oath  and  grounds  of  debt  at  least  one  month 
before  the  time  fixed  for  payment  (19  &  20  Vict.  c.  79,  s.  123  ;  see  Wright, 
1842,  5  D.  164;  Forles,  1851,  13  D.  1272).  But  by  failure  to  lodge  his 
claim  timeously  for  the  first  dividend,  a  creditor  does  not  entirely  forfeit  his 
right  against  the  bankrupt  estate  for  the  amount  of  the  dividend.  If  he 
produces  his  claim  in  time  to  share  in  the  second  dividend,  he  is  entitled, 
on  occasion  of  payment  of  it,  to  receive  out  of  the  first  of  the 
fund  (if  there  be  sufficient  for  that  purpose)  an  equalising  dividend 
corresponding  to  what  he  would  have  drawn  if  he  had  claimed  in  time  for 
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the  first  dividcud  :  iiiid  tlio  same  rule  applies  to  all  subsequent  dividends 
(19  &  20  Vict.  c.  79,  s.  123). 

2.  In  Ccssio,  it  is  provided  tliat  "  Creditors  who  fail  to  lodge  their  claims 
in  time  for  a  first  dividend  shall,  if  they  do  so  in  time  for  a  subsequent 
dividend,  be   entitled   to  an   equalising  dividend,  as  well   as   to   the  new 
dividend  upon  the  amount  of  the  claim  that  may  be  sustained"  (A.  of  S 
22  Dec.  1882,  s.  7). 

Where  assets  belonging  to  a  sequestrated  debtor  are  situated  abroad,  and 
are  the  subject  of  a  l)ankruptcy  process  in  the  foreign  country,  a  creditor 
drawing  dividends  under  tiie  foreign  bankruptcy  must,  as  a  condition  of 
claiming  also  in  the  sequestration,  submit  lo  be  equalised  with  the  other 
creditors  in  the  sequestration,  by  communicating  to  them  the  amount  of  the 
foreign  dividends  he  has  received  {Stnuart,  1851,  13  D.  1337  ;  Lindsay, 
1840,  2  D.  1373  ;  Onl,  1847,  9  D.  541  ;  Barr,  1879,  7  R  247  :  Clydesdale 
Bank,  1890,  27  S.  L.  E.  493 ;  see  Selkrig,  2  Eose,  291  ;  ex  parte  Bobcrtson,  20 
Eq.  733  ;  Banco  de  Portufjal,  5  App.  Ca.  161 ;  ex  ixivte  Wilson,  1872,  L.  E.  7 
Ch.  490 ;  Westlake,  Intcrnat.  Laic,  158-9).  Similarly,  if  a  creditor  have 
obtained  a  preference,  by  diligence  or  otherwise,  over  the  foreign  assets 
which  the  law  of  Scotland  docs  not  entitle  him  to,  he  cannot  claim  in  tlie 
sequestration  except  on  the  footing  of  surrendering  the  benefit  so  acquired 
for  equal  distribution  among  all  the  creditors  (ih.).  If  subject  to  the 
jurisdiction  of  the  Courts  of  this  country  (as,  e.g.,  by  lodging  a  claim,  eji 
recoavcntione),  he  may  be  sued  by  the  trustee  to  yield  up  what  he  has 
obtained  abroad  (Bell,  Com.  ii.  574  ;  Bcnnet,  ih.  cit.  ;  Barr,  1879,  7  E.  247). 
This  subject  was  formerly  matter  of  express  enactment  (54  Geo.  ill.  c.  137, 
8.  51 ;  Bell,  Com.  ii.  573-4),  and  although  there  is  no  existing  statutory  pro- 
vision, the  rule  is  admitted,  on  the  general  principles  of  bankruptcy  law. — 
[Goudy  on  Bankrujicty,  279,  636.] 


Equitable  Compensation.— See  Election. 

Equity. 

Different  Meanings  of  Equity  as  a  Legal  Term. 

Equity,  as  a  legal  term,  has  three  meanings  tliat  require  to  be 
distinguished.  It  means  (1)  the  principle,  spirit,  or  reason  whieh  underlies 
the  whole  law,  its  general  rules  or  particular  decisions.  Thus  we  speak  of 
law  as  declaratory  of  equity,  the  equity  of  a  statute  or  the  equity  of  the 
case.  So  Blackstone  says  :  "  Equity  is  the  soul  and  spirit  of  all  law  :  positive 
law  is  construed  by  it,  and  rational  law  is  made  by  it.  In  this  sense,  equity 
is  synonymous  with  justice."  It  means  (2)  that  })art  of  the  law  or 
.jurisprudence  of  a  State  which  supplies  the  omissions  or  corrects  the  excesses 
of  })re-existing  law,  whether  in  the  form  of  codes,  statutes,  customs,  the 
writing  of  jurists  recognised  as  authorities,  or  the  decisions  of  judges,  for 
all  these  may  and  have  erred.  In  this  sense,  we  speak  of  the  equity 
introduced  by  the  Jus  Honorarium  or  Pra?toriau  Law  of  Eome,  as  dis- 
tinguished from  the  Jus  Civile,  and  of  the  equity  of  the  Court  of  Chancery 
as  distinguished  from  the  common  law  of  England.  Tliese  two  meanings 
arc  contradictory,  for  in  the  former  law  is  equity,  and  in  tiie  latter  equity 
is  opposed  to  law,  as  where  Cicero  says  of  Galba,  that  he  was  wont  "  Multa 
pro  cequitafe  contra  jus  dicerc,"  Dc  Oratore,  i.  57.  It  means  (3)  that  part  of 
the  law  or  the  det-ision  of  a  case  wliieli  is  left  to  the  discretion  of  judges 
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or  arl "iters,  either  by  express  provision  of  the  law  or  witliout  such 
provision. 

The  points  so  left  to  discretion  may  be  questions  of  fact  only,  in  which 
case  the  judges  or  arbiters  act  as  a  jury,  but  often  also  mixed  questions  of  law 
and  fact,  or  even  when  a  reference  is  made  to  a  lawyer,  questions  of  pure  law 
or  lecjal  procedure.  In  this  sense  we  speak  of  the  arhitrium  honi  viri  and 
the  equitable  discretion  of  a  judge  or  arbiter. 

In  the  first  and  third  of  these  senses  no  system  of  jurisprudence  which 
aims  at  justice  can  ignore  equity,  for  in  the  first  equity  means  reason,  and 
in  the  third  it  means  discretion,  two  of  the  essential  qualities  of  the  judicial 
mind  and  of  just  judgments.  In  the  second  sense,  in  which  equity  consti- 
tutes a  distinct  province  or  branch  of  the  law,  there  may  not  be  in  some 
States,  or  at  some  times,  so  distinct  a  separation  of  law  and  equity  as  existed 
in  Eome  during  the  period  of  the  Pretorian  Office  and  the  epoch  of  the 
Classical  Jurists,  and  which  left  its  mark  in  the  Digest  even  after  Justinian, 
conrpleting  the  work  of  earlier  emperors,  had  fused  law  and  equity,  or  in 
England  during  the  period  when  the  Chancellor  and  his  Court  exercised  a 
separate  jurisdiction.  Austin,  following  other  writers,  as  Meyer  in  his  Esprit 
des  Institutions  Judiciaire,  La  Haye,  1819,  contends  that  in  this  sense  equity 
was  confined  to  Rome  and  England.  But  it  will  be  found  that  even  in 
countries  where  no  such  separate  system  of  equity  or  of  equitable  juris- 
diction has  ever  existed,  as  on  the  Continent  and  in  Scotland,  which  in 
this  matter  has  followed  France  and  not  England,  a  similar,  though  in  some 
directions  less  extensive,  equitable  power  has  been  exercised  in  Courts  which 
administer  both  law  and  equity. 

No  better  general  definition  of  equity  has  been  given  than  that  of  Aristotle 
in  his  Ethics,  v.  10,  which  Grotius  adopted.  Be  ^quitate,  i.  s.  2  :  "  The  recti- 
fication of  legal  justice  when  it  falls  short  on  account  of  its  generality " 
(^i-a\iop&uii,a  voiJA'iw  br/.aiov  ri  eXXe/te  hia  to  KadoXov) ;  and  no  fuller  description 
than  in  his  Rhetoric,  I.  xiii. :  "  It  is  equity  to  pardon  human  failings,  and 
to  look  to  the  lawgiver  and  not  to  the  law ;  to  the  spirit  and  not  to  the 
letter ;  to  the  intention  and  not  to  the  action ;  to  the  whole  and  not  to  the 
part ;  to  the  character  of  the  actor  in  the  long  run,  and  not  to  the  present 
moment  .  .  .  lastly,  to  prefer  arbitration  to  judgment,  for  the  arbitrator 
sees  what  is  equitable  but  the  judge  only  the  law,  and  for  this  an  arbitrator 
was  first  appointed  in  order  that  equity  might  flourish."  Aristotle  regarded 
equity  {iTriiiKiia)  from  the  side  of  morals,  and  includes  in  his  description 
things  which  a  lawyer  or  jurist  would  not  include.  Equity,  however,  is 
an  ethical  idea,  and  implies  the  correction  of  law,  not  only  where  it  has 
erred  by  the  ignorance  or  inadvertence  of  the  lawmaker,  or  through  altera- 
tion of  circumstances,  but  also  where  it  has  become  antiquated  and 
repugnant  to  the  conscience  of  a  later  age.  How  far  in  this  last  case 
the  correction  can  be  effectually  made  by  a  magistrate  such  as  the 
Prtetor,  or  by  a  judge  such  as  the  Chancellor,  or  whether  it  can  only 
be  made  by  legislation  of  the  supreme  power,  is  a  question  which  has 
been  answered  differently  in  different  countries,  and  in  the  same  country 
at  different  times,  or  even  at  the  same  time,  with  reference  to  different 
cases. 

Equity  in  the  first  sense,  meaning  (1)  the  principle  or  reason  of  the  law, 
is  theoretical,  and  concerns  more  the  science  of  jurisprudence  than  the 
practice  of  the  law,  though  it  is  sometimes  appealed  to  in  practice,  as  in 
the  instances  referred  to,  of  an  appeal  to  the  equity  of  a  statute  or  a  law  case. 
The  English  terms  Equity  of  Bedeviption  in  mortgages,  and  Equity  to  a 
Settlement  in  favour  of  a  married  woman,  are  instances,  however,  in  which 
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equity  in  this  sense  has  been  a])]ilied  to  a  special  doctrine  of  tlie  law 
introduced  by  the  Chancery  Courts. 

The  other  two  senses,  in  which  equity  means  (2)  the  correction  of  the 
law  according  to  a  moral  standard,  and  (.">)  tlic  discretion  of  a  Court 
judge  or  arbiter,  are  of  practical  importance  in  every  (Jourt,  and 
one  or  two  general  remarks  may  be  made  on  them  before  treating,  as  is 
proposed,  briefly — • 

I.  Roman  E(|uily,  II.  Englisli  Equity,  and,  somewhat  more  fully, 
III.  Equity  in  the  Law  of  Seotlanel. 

lioman  ('([uity  and  English  equity  are  sul^jects  much  too  large  for  tlie 
present  article,  and  may  appear  beyond  its  scope,  l)Ut  some  account  of 
them  is  necessary  because  the  equity  administered  by  the  Courts  in  Scot- 
land has  been  materially  affected  both  by  the  Roman  and  English  systems. 
The  imperfection  of  the  law  renders  necessary  the  e(|uity  whicli  is  re(|uired  to 
correct  its  omissions,  errors,  or  excesses.  If  the  law  were  perfect  there  would 
be  no  need  of  e([uity,  and  so  it  has  been  said  there  is  no  e(piity  in  relation 
to  Cod  because  the  divine  law  is  perfect.  Human  law  is  always  imperfect, 
and  a  certain  amount  of  equity  will  always  be  necessary  both  for  its  inter- 
pretation and  a]i])lication  if  the  mmmum  jus  is  not  to  become  summa 
injuria.  To  what  extent  ecpiity  will  Ijc  allowed  to  operate  depends  on 
the  customs  of  different  countries  and  tlie  practice  of  different  Courts. 
Wiu'ii  HO  allowance  is  made  foi-  (M|uitable  considerations.  Courts  of  justice 
become  Courts  of  injustice.  On  the  other  hand,  if  equity  is  allowed  too  wide 
an  operation,  according  to  the  view  of  individual  jvidges  without  reference 
to  any  rules  or  precedents,  it  is  apt  to  become  arbitrary,  uncertain,  and  as 
iiie(iuitable  as  the  defective  law  itself.  When  discretion  l^ecomes  caprice, 
it  is  not  eipiity.  It  is  in  this  view  of  it  that  Bacon  said :  "  The  best  law  is 
that  which  leaves  least  to  the  discretion  of  the  judge,  and  the  best  judge  is 
he  who  leaves  least  to  his  own  discretion  " ;  and  that  Selden  made  his  jest, 
that  the  measure  of  law  had  become  the  measuiv  of  the  Chancellor's  foot. 
l)Ut  the  best  equity  will  endeavour  to  avoid  both  extremes — on  the  one 
hand,  the  rigid  a])plication  of  the  law  so  as  to  do  injustice;  and  on  the 
other,  acting  only  upon  the  individual  opinion,  which  is  apt  to  become  the 
caprice,  of  the  judge. 

The  equity  which  remits  to  the  discretion  of  the  judge  or  arbiter 
})articular  circumstances  and  special  cases,  or,  as  often  happens,  parts  of 
cases,  is  a  kind  of  equity  which  cannot  be  dispensed  with  in  tlic  determina- 
tion of  many  disputes  arising  in  the  practical  conduct  of  business.  All 
arbitration  proceedings  are  examples  of  the  use  of  this  kind  of  equity.  The 
arbiter  is  bound  t(j  use  his  discretion,  and  to  decide  according  to  what  he 
considers  fair,  untrammelled  l)y  rules  of  law.  If  he  does  not  go  beyond 
the  matter  submitted  to  him,  and  does  not  violate  essential  justice  in  his 
procedure,  e.g.  by  hearing  one  party  and  not  the  other,  his  judgment  is 
not  challengeable  in  any  Court. 

The  preaml)le  of  a  decree-arbitral  in  the  Scottish  form,  by  which  the 
arbiter  states  that  he  has  "  God  and  a  good  conscience  before  his  eyes " 
in  giving  his  decision,  is  an  appeal  to  equity  and  its  ultimate  sources. 

I.  Roman  Equity. 
Tlie  word  o^\\\\\\  in  Latin,  ccquifas,  is  derived  by  modern  philolo- 
gists not  from  the  Greek  iiy.oc  meaning  reasonable,  as  it  was  by 
Grotius  (Dc  yEquitaie,  p.  L')  and  others.^  but  from  a  Sanscrit  root 
aiko  or  cka,  meaning  one  (Fick,  Vcrcjlcicheiuies  Wdrtcrhuch),  or  another 
root,  ah,  meaning  to"reseml)lc  (Corssen,  Aus-^pradtc.  \\  37-1 ;  Xachtiwjc.  p. 
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237).  Its  ultimate  derivation,  though  it  might  throw  hght  on  the  original 
use  of  the  word,  is  too  remote  to  be  of  importance  in  ascertaining  the  meta- 
phorical or  secondary  meaning  or  meanings  which  became  associated  with 
it  when  used  as  a  legal  term.  But  it  seems  improbable  that  Austin  was 
right  in  regarding  this  original  legal  sense  of  equity  as  "universal  or 
general,  as  opposed  to  particular  or  partial  law"  {Lectures,  ii.  p.  272) ;  or  Sir  H. 
Maine  as  the  levelling  of  the  National  Eoman  Law  {Jus  Civile)  to  make 
it  agree  with  the  Common  Law  of  Xations ;  or  Bracton  and  others,  who 
identify  it  with  ccqmlitas,  in  the  sense  of  giving  like  decisions  in  like  cases, 
althougli  all  these  shades  of  meaning  have  become  associated  with  it. 
'J'he  last,  ccqiiitas  est  ccqualUas,  has  been  treated  as  one  of  the  maxims  of 
English  equity,  l)ut  is  too  ^•ague  to  be  of  practical  use. 

""The  ordinary  use  of  tlie  word  by  classical  authors,  as  Cicero  and 
riautus,  and  hythe  jurists  of  the  classical  period,  whose  dicta  are  embodied 
in  the  Digest  lloth  in  the  adjective  "  wquus  "  and  the  noun  "  wquitas,"  implies 
what  is  fair  and  reasonable.  It  was  not  used  l)y  the  jurists  as  equivalent 
to  the  law  introduced  by  the  prators'  edict,  although  that  law  affords 
one  of  the  best  examples  of  the  equitaljle  modification  of  strict  law.  The 
word  crqnitas  is  indeed  of  somewhat  rare  use  in  the  Digest,  and,  in  one  of  the 
principal  passages  where  it  is  used,  is  applied,  not  to  tlie  Pnctorian  Law, 
but  to  the  Jus  Civile,  or  to  law  (Jus)  in  general.  "  In  omnibus  quidem 
maxime  tamen  injure  ccquitas  spectanda  sit "  {D.  50. 17. 1)0).  So  law^  is  defined 
as  "Ars  honi  ct  ccqui  "  by  Celsus  {Inst.  i.  1 . 1),  and  the  phrase, "  Secundum  honum 
ct  ceqmun,"  like  the  phrase,  "  ArUtrium  honi  viri,"  which  are  both  of  frequent 
occurrence,  has  no  special  reference  to  the  praetor  or  his  edict.  It  is  not, 
of  course,  disputable  that  the  edict  was,  for  a  consideral)le  period,  the 
principal  source  of  Eoman  equity,  but  equity  was  not  supposed  to  be  con- 
fined to  it,  and  was  deemed  a  principle  which  ought  to  permeate  the  whole 
law. 

The  Eoman  jurists  considered  the  Law  of  Nature  {Jus  Naturale)  as  distinct 
from  the  Prretorian  Law.  But  it  has  been  overlooked  that  they  also 
recognised  that  tlie  pnetor  might  decide  contrary  to  equity :  Quod  semper 
loman  et  ccqmim  est  jus  dicitur,  ut  est  jus  naturcde  .  .  .  Quod  omnibus  aut 
pluribus  in  qudque  civitcUe  iitile  est  ut  est  jus  civile,  nee  minus  jus  reete 
appellcitur  in  civitate  nostrdjus  honorarium.  Prmtor  quoque  jus  reddere  dicitur 
etiam  cum  inique  dccernit  relatione  scilicet  facta  non  ad  id  quod  ita  prmtor 
fecit  sed  ad  illud  quod  Prcdorcm  facere  convenit"  (Eaulus  in  D.  1.  1.  11. ;  cf. 
Jjracton,  1.  4.  3,  who  adds:  Quandoque  j^^'o  co  tantum  quod  competit  ex 
scntcntid). 

The  famous  definiti(Hi  of  the  Jus  Honorarium  or  Praetorian  Law  by 
I'apiuian,  clearly  indicates  that  the  pnetors  in  their  edicts  did  not  appeal 
directly,  either  to  the  Law  of  Nature  or  the  Law  of  Nations,  or  to  E(puty,  as 
the  jurists  frequently  did,  but  to  public  convenience  or  utility.  ''Jus 
Frcetoriwn  est  quod  p)rcctores  introduxcrunt  adjuvandi  vel  supplendi  vel  corri- 
gendi  juris  civilis  gratia,  propter  utilitatem  p)ublieam."  This  no  doubt  refers 
to  the  object  of  their  reforms ;  but  if  the  object  was  utility,  practice  was  as 
likely  to  suggest  the  method  in  many  cases  as  either  the  Jus  Gentium  or 
Jus  Naturcde. 

The  question  of  the  relation  between  Jus  Naturale,  Jus  Gentium,  and 
Jus  Prmtoriurii  is  one  of  the  most  controverted  in  tlic  history  of  Eoman 
law,  and  here  only  wliat  appears  the  most  probable  solution  is  stated 
without  entering  into  proof. 

All  tln^ee  modified  or  developed  tlic  older,  stricter,  and  more  literal 
Jus  Civile  by  principles  of  reason  or  equit}-.     r>ul  tlic  Jus  Gentium  and  Jus 
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Naturale  were  theories  appealed  to  and  used  by  the  jurists  in  their 
responses  and  tlie  text-writers  in  their  treatises,  while  the  Jus  Prcctorium 
was  introdueod  l»y  the  experience  gained  in  the  execution  of  the  pra-tor's 
judicial  ullice.  ThaJas  Gentium,  corresponded  to  what  we  nowcall  comparative 
jurisprudence,  wliich,  by  a  comparison  of  the  law  of  different  nations, 
arrives  at  what  is  essential,  as  distinct  from  the  local  and  temporary 
elements  in  legal  institutions ;  but  it  originated  in  Rome  from  the 
number  of  persons,  foreigners,  or  not  full  citizens,  whose  rights  iyitcr 
se,  or  in  relation  to  Romans,  had  to  be  adjudicated.  Comparative 
jurisprudence  is  also  more  theoretical.  The  Jus  Naturale  answered  to  what 
is  now  commonly  called  jurisprudence,  or  the  philosophy  of  law,  and  was 
admittedly  drawn  Ijy  tlie  Roman  jurists  mainly,  tliough  not  exclusively, 
from  the  philosophy  of  the  iStoics.  Tlie  Jus  Fixrtoriuni  resembled  the 
modification  of  the  law  introduced  by  English  Chancellors,  who  at  first, 
chiefly  l)y  new  writs  or  forms  of  x^rocedure,  and  afterwards  by  new  rules, 
enunciated  in  the  decisions  of  particular  cases,  remedied  what  was  felt  in 
practice  to  be  the  grave  inconvenience,  and  sometimes  the  serious  iiijustice, 
of  the  rigid  forms  and  lules  of  the  common  law. 

THE   EQUITY  INTRODUCED   BY  THE  PR^TOR. 

The  mode  in  which  tlie  edict  of  the  prretor,  and,  to  a  small  extent,  of  the 
curule  icdiles,  introduced  ecpiity  deserves  notice.  It  was  almost  entirely 
through  procedure  rules,  pul)lished  at  the  commencement  of  his  year  of 
ottice  in  the  Album  on  the  walls  of  his  court  in  the  Forum,  which  recognised 
the  validity  on  the  ground  of  equity  or  of  convenience,  new  forms  of  actions, 
new  remedies,  new  defences,  and  new  forms  of  judgment  and  execution. 
Yet  the  prtetor  was  called  Viva  Vox  Juris  Civil  is,  just  as  English  judges 
who,  however  much  they  alter,  are  always  deemed  to  declare  the  law.  The 
power  of  the  praetor  to  declare  the  law  by  edict  was  so  closely  contempor- 
aneous with  the  system  of  tlie  formulce  which  superseded  the  more  strict 
legis  actiones,  that  it  may  be  deemed  certain  the  two  were  closely  connected. 
It  was  by  the  freer  style  of  the  formula,  or  issue  for  the  trial  of  the  case, 
which  might  be  adapted  to  almost  any  set  of  facts,  that  many  of  the 
reforms  of  the  pnetor  were  effected.  Only  fragments  of  the  edict  have  been 
preserved,  but  these  have  been  very  ingeniously  reconstructed  by  various 
modern  civilians,  so  that  we  have  at  least  a  skeleton  of  the  perpetual  edict, 
the  greater  pait  of  which  was  embodied  in  Justinian's  Digest.  It  con- 
sisted of  four  parts — 

I.  The  procedure  prior  to  the  issue  of  the  formula  by  which  the 
defender  was  brought  into  Court,  and  preliminary  proceedings  of  action 
determined.  This  was  called  the  procedure  in  jure,  which  took  place  in 
the  praetor's  Court — De  Vocando  in  jus. 

II.  The  various  actions  and  their  corresponding  formula:  which  the 
prsetor  sanctioned  for  trial  before  the  judex — I)c  Jndiciis. 

III.  The  various  forms  of  decrees  and  their  effects— i)c  re  Judicata. 

IV.  What  was  called  De  Auctoritatibns  Pratoris,  the  forms  of  process 
introduced  by  the  pra4or  for  the  procedure  in  his  own  Com-t,  and  wliich 
constituted  perhaps  the  most  ini])ortant  jiart  of  the  edict,  being  sub- 
divided into — 

{a)  De  Tnferdictis. 

(b)  Exicptioncs  (Defences). 

((')  Stipnlatioius  Fraioricc,  the  rules  as  to  consignation,  caution,  or  .surety, 
which,  in  certain  circumstances,  the  pnetor  required  at  tht>  commencement 
or  in  the  course  of  a  suit. 
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An  example  may  be  taken  from  each  of  these  divisions,  which  inchided 
subjects  wliich  miglit  not  be  at  first  expected.  The  first  division  included 
the  title  of  ''In  Integrum  Restitutio,"  by  which  the  prtetor  restored  a  right 
that  had  been  lost  or  destroyed  in  law  but  not  in  equity.  He  did  so  if 
the  loss  had  been  due  to  fear,  fraud,  innocent  mistake  (Justus  error),  a 
change  of  status,  necessary  absence,  or  the  infirmity  of  age.  These  were 
all  cases  for  wliich  the  Jus  Civile  had  no  remedy,  or  no  adequate 
remedy,  as  the  damages  it  allowed  did  not  restore  the  person  injured  to 
the  same  position  he  held  before  the  injury.  The  bare  statement  of 
these  names  shows  how  much  they  depended  on  considerations  of  equity 
in  the  sense  of  fairness.  The  ground  of  "  change  of  status  "  referred  to 
specially  Eoman  conditions,  but  all  the  other  grounds  are  grounds  of 
equitable  relief  recognised  in  English  and  Scottish  practice. 

The  second  division  included  the  whole  system  of  formulce,  and  covers 
therefore  nearly  every  branch  of  law.  One  of  the  most  important  sections 
was  that  which  dealt  with  the  ^•arious  cases  in  which  the  pra-tor,  althougli 
he  could  not  give  the  full  right  of  property,  gave  bonorum  j'ossessio  to  the 
class  of  persons  he  deemed  entitled  to  it  in  equity,  although  not  in  strict 
law.  It  might  be  given  even  against  the  express  pro\dsion  of  a  testament. 
As  this  possession  was  afterwards  protected  by  prffitorian  interdicts,  and 
became  full  ownership  after  a  short  prescription  of  one  or  two  years, 
the  person  he  preferred  had  practically  nearly  all  tlie  advantages 
of  a  full  owner.  The  honorum  j^ossessor  corresponded  to  the  equitable 
owner,  as  distinguished  from  the  legal  owner,  in  English  jurisprudence ; 
and  to  the  beneficiary,  or  person  with  the  beneficial  interest,  as  dis- 
tinguished from  the  fiduciary  or  trustee,  in  Scottish  law^ 

Under  the  third  division,  De  re  judicata,  the  pnetor  introduced  such 
important  pieces  of  procedure,  still  known  in  Scotch  practice,  as  the  Actio 
Judicati,  or  action  upon  a  decree,  which  he  enforced  by  doubling  the  sum 
due  if  denied ;  and  the  elements  of  the  procedure  which  was  converted  by 
the  Lex  Julia  in  tlie  reign  of  Augustus  into  the  Ccssio  Bonorum,  or  voluntary 
and  mitigated  bankruptcy. 

Under  the  fourth  division  the  Interdict  system  is  the  best  example  by 
which,  like  the  injunction  of  the  English  Chancery  procedure,  the  Court 
intervened  to  prevent  the  completion  of  an  injury  when  the  civil  law 
action  had  only  been  able  to  try  the  case  after  the  injury  was  done,  and 
therefore  could  give  only  the  imperfect  remedy  of  damages.  The 
pratorian  formulce  also  concluded  for  damages,  Init  only  alternatively, 
in  the  event  of  the  property  not  l)eing  restored  ox  the  contract  not 
fulfilled. 

In  all  branches  of  the  edict  it  thus  appears  that  the  prator,  either  Ijy 
himself  or  by  the  directions  he  gave  to  the  judge  or  judges  to  whom  he 
remitted  the  case  for  trial,  intervened  to  supplement  the  existing  legal 
remedies  by  others  whicli  were  introduced  upon  grounds  of  equity.  Sparing 
in  the  use  of  the  word,  he  was  active  in  producing  the  thing,  and  introducing 
it  into  practice.  To  him  was  due  the  recognition  of  natural  as  against 
agnatic  relationsliip  as  a  test  of  lieirship ;  the  transfer  of  all  property 
by  delivery  without  formalities:  the  protection  of  equitable  owner- 
ship; the  defeat  of  manifold  forms  of  fraud;  the  requirement  of  hona 
fides  and  the  highest  equity  in  contracts  {D.  xvi.  3.  31) ;  tlie  recognition 
in  some  cases  and  to  some  effects  of  natural,  as  distinguished  from  legal, 
obligations;  and  many  other  equities,  most  of  which  have  now  become 
part  of  the  comm.on  law  througliout  Europe,  and  have  nowhere  been  more 
completely  adopted  than  in  Scotland,  which,  liaving  little  or  no  common 
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law  of  its  own,  readily  followed  the  rides  its  early  clerical  lawyers  derived 
from  the  civil  as  well  as  the  canon  law. 

The  reseniltlance  of  many  paits  of  the  edict  to  what  came  in  England  to  he 
called  equity  caused  the  pra-torian  law  of  lionie  to  he  deemed  the  chief 
source  of  liuman  eipiity,  l»ut  it  nnist  not  he  overlooked  that  the  jurists  were 
also  active  in  the  equitahle  development  of  the  ci\il  law.  The  three 
sources  of  eipiity  in  lioman  law  nuiy  perha})S  he  called  tiie  historical 
{Jvs  Gentium),  the  philosoi)]ii(al  (./«.s  Xaturale),  and  tlic  practical  {Jus 
J'lrdoriuvi).  The  (picstion  of  ])rioiity  has  dilUculties  of  its  own,  into  which 
it  is  not  necessary  to  enter;  l>ut  it  appears  prohahle  that  while  tiiey  over- 
lapped each  other,  the  first  modifying  influence  was  the  Jus  Gentium,  the 
second  the  Prcctorian  Edict,  and  the  third  the  writings  of  the  jurists,  who 
ap})ealed  l)ot]i  to  the  Jus  Gentium  and  the  Jus  Xaturale,  and  commented  on 
the  pnetorian  edict.  The  edict  of  the  praetor  had  the  advantage  that  it 
emhodied  equity  in  a  more  distinct,  hecause  concrete,  form,  and  was  free  fnjm 
the  controversies  of  the  jurists  which  culminated  in  two  sects  or  schools, 
the  strict  and  orthodox  Salmiians  and  the  free,  rationalising  Proculians  :  lait 
there  is  an  unsettled  controversy  as  to  what  was  the  precise  tendency  of  the 
rival  schools,  lie  was  also  (and  herein  he  differed  from  the  English  Chancellor) 
an  official  who  had  a  distinct  function  to  declare  law  a  priori  h}'  his  edict, 
and  was  thus  al»le  to  intrijduce  equity  more  directly  than  the  later 
Chancellors,  who  modified  the  law  only  hy  their  decisions.  The  earlier 
Chancellors,  who  luiilt  the  foundation  of  the  system  of  Chancery  procedure  l)y 
hills,  discoveries,  suhpcenas,  etc.,  more  nearly  resembled  the  praetors.  It  was 
singular  that  an  officer  who  held  office  only  for  a  year,  as  the  prsetor  did, 
should  have  such  power,  hut  a  strong  sense  of  continuity  marked  the 
Itoman  character  and  institutions.  This  led  succeeding  pnetors  to  adopt 
the  edicts  of  their  predecessors,  while  adding  their  own  improAcmeuts  of 
the  law,  and  made  the  edict  in  a  measure  what  has  often  l)een  desired  l>y 
law  reformers  in  this  countrv,  an  annual  revision  of  the  law  hv  the  liighest 
authority,  until,  in  the  reign  of  llatlrian  and  pnctorship  of  Salvius  Julianus 
it  hecame  the  Edict u m  pcrpetuum,  unalterable  Ity  succeeding  praitors. 

THE   EQUITY   INTUODUCED    BY   TIIE   E.MPEEOKS. 

The  imperial  authority  soon  grew  too  great  for  the  pra'tor  to  develop  the 
law  by  e(|uity  at  his  own  hand.  That  work  had  now  to  be  continued  by  the 
responses  of  certain  patented  jurists  {llesponsa  prudentium  ex  auctoritatc 
prinmpis),  by  commentaries  of  legal  writers  on  the  edict  and  other  parts  of 
rfie  law,  and  by  im])erial  legislation,  liut  the  freedom  of  the  jurists  was 
e([ually  inconsistent  with  the  aljsolutism  of  the  later  emperors.  Two  of  the 
last  and  greatest  jurists  were  executed — Papinian  by  Carracalla,  Ulpian  l»y 
the  Pnetorian  Guards  of  Alexander  Severus.  The  edicts  and  rescripts  n{ 
the  emperor  ultimately  superseded  the  jurists,  as  they  had  done  the  pra-tors. 
It  came  to  be  the  explicit  rule  in  the  reign  of  Constantine :  "Inter 
ccquitatem  Jusque  interpositam  intcrprctationcm  nol)i.<  satis  ct  oportet  et  licet 
inspicere"  [c.  1  14.  1,  and  1.  12.  3). 

Whatever  disadvantages  this  had  from  the  constitutional  side,  it  had  the 
advantage  that  the  emperor  could  introduce  equity  from  the  larger 
experience  of  the  whole  empire,  and,  after  the  conversion  of  Constantine, 
from  the  higher  ethical  standard  of  Christianity.  It  also  became  the  law  of 
the  whole  empire  in  a  way  the  edicts  of  a  subordinate  official  could  not  have 
done.  The  Code  and  Xovells  were  the  commencement  or  starting-i»oint  not 
merely  of  the  civil  but  of  the  canon  law  of  the  ^Iid<lle  Ages:  and  the  papal 
canon  law  during  its  earliest  and  best  i)eriod  (Continued  the  ecpiitable  develop- 
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ment  which  had  been  begun  by  pra'tors,  jurists,  and  emperors.  The  codifica- 
tion of  Justinian  was  itself  an  application  of  equitable  principles  extracted 
from  the  whole  previous  history  of  Eoman  law  by  a  later  school  of  jurists, 
Tribonian  and  the  otherimperial  lawyers  of  Constantinople,in  order  to  modify 
strict  law.  If  it  had  been  intended  that  the  law  of  the  emperor  was  to  be 
absolute,  the  Digest  would  not  have  been  compiled.  There  would  have  been, 
instead,  one  authorised  Code  applicable  to  the  whole  empire,  similar  to,  but 
more  universal  than,  the  Codes  of  modern  times. 

From  this  rapid  sur^'ey,  it  appears  that  equity  was  not  an  occasional  or 
accidental  force  modif}ing  lioman  law,  Ijut  one  constantly  operating,  though 
by  different  methods  and  with  different  degrees  of  effect,  during  the  whole 
period  of  the  growth  of  the  Eoman  jurisprudence.  It  did  not  finish  with 
the  Eoman  Empire.  Its  results  were  handed  down,  in  the  Eoman  and 
the  Barltarian  Codes,  to  the  new  age.  It  continued  to  operate  not  only  on 
the  canon  law  liut  on  the  civil  law  of  the  different  States  which  arose 
after  the  Eoman  Empire  was  dissolved.  It  would  be  interesting,  luit  is 
here  impossible,  to  trace  its  future  history  during  the  Middle  Ages  (first) 
througli  the  canon  law,  which  in  some  l.)ranches,  ccj.  the  law  of  the  family 
relations,  became  a  more  direct  source  of  modern  equity  than  the  Eoman 
law;  (second)  through  the  renewal  of  the  study  of  the  Eoman  law  by 
the  Italian  glossatores,  whose  maxim,  "  Quiquid  non  agnoscit  glossa  non 
agnoscit  curia,"  shows  their  influence  on  the  mediicval  Courts,  and  whose 
tendency  was  to  modify  the  Eoman  law,  so  as  to  adapt  it  to  the  altered 
relations  of  mediaeval  Europe  ;  (third)  by  their  successors,  the  jurists  of 
France  in  the  IGth  and  17th,  of  the  Low  Countries  in  the  17th  and  18th, 
and  of  Germany  in  the  18th  and  19th,  centuries,  whose  discussions  and  com- 
mentaries had  always  relation  to  the  equitable  ideas  of  their  times. 

The  effect  of  this  continuous  flow  of  juristic  glosses  and  commentaries 
on  the  pre-existing  system,  which,  however  changed,  still  retained  the  name  of 
Eoman  law,  from  the  era  of  Gaius  to  that  of  Papinian,  from  that  of  Papinian  to 
that  of  Justinian,  from  that  of  Justinian  to  that  of  Irnerius  the  Glossator,  from 
that  of  Irnerius  to  that  of  Cujacius,  from  that  of  Cujacius  to  that  of  Voet 
in  Holland,  Pothier  in  France,  and  Savigny  in  Germany,  to  name  only  the 
greatest  of  the  multitude  of  lawyers  who  devoted  their  lives  to  the  study 
and  teaching  of  the  civil  law  of  Eome,  has  been  to  show  how  its  equitable 
principles  may  be  used  to  purify  and  mould  the  form  and  substance  both  of 
media,' val  and  modern  law,  and  the  education  of  lawyers  in  all  times  and 
countries.  It  is  also  a  warning  that  the  best  equity  is  not  always  the  most 
recent.  A  very  large  part  of  Eoman  equity,  and  still  more  of  Eoman  law, 
is  now  obsolete,  ancl  retains  only  antic{uarian,  or  historical,  interest,  Ijecause 
it  is  unsuited  to  the  circumstances  of  modern  life  and  business.  But  there 
remains  a  portion  wiiich,  either  by  its  clear  enunciation  of  principles  of 
justice  or  liy  its  skilful  adaptation  to  the  legal  relations  which  exist  in  all 
civilised  countries,  and  their  consequences,  suffices  to  correct  some  abuses 
and  errors  both  of  meditcA'al  and  modern  law,  and  must  even  now  be  deemed 
one  of  the  best  guides  to  equity. 

II.  Equity  in  English  Law.    Its  History. 

In  England  neither  the  Eoman  civil  nor  tlie  Eoman  canon  law  were 
openly  accepted  in  any  of  tlie  Courts,  except  the  Admiralty  and  Ecclesiastical 
Courts.  The  question  whether  any  survivals  of  Eoman  law  from  the  time  of 
the  Eoman  occupation  remained  in  local  customs  does  not  concern  the  present 
subject.  It  is  certain  that  much  Eoman  law,  directly  or  indirectly,  through 
tlie  canon,  passed  into  the  Englisli   law  in  the  writings  of  lawyers  and 
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the  (leci.sions  of  judjj^cs  luuie  or  less  aeqiuiinled  with  it,  hut  wliu  tlid  Dot 
uekuowledge  until  recently  their  oljligations.  This  ]»egan  as  early  as  the 
age  of  Glauville,  and  has  continued  down  to  the  ])resent  day.  Jiut  the 
main  course  of  English  law  and  legal  procedure  was  independent  <jf  Roman 
inthience,  and  was  the  result  chictly  of  historical  causes  within  England  itself. 
These  causes  led  to  a  separation  of  equity  from  law',  and  of  the  Courts  of 
Equity  from  the  Courts  of  Law,  as  distinct  and  more  complete  and  lasting 
than  the  lionian  sinnlar  separation,  for  it  continued  to  lie  administered  not 
only  under  the  authority  of  a  seimrate  official,  the  Chancellor,  Imt  in  a 
distinct  court,  the  Court  of  Chancery,  which  in\'estigated  facts  in  a  different 
way  hy  its  own  officials,  and  not  hy  jury,  and  determined  cases  on  eqint- 
ahle  i)rinciples  and  considerations,  and  not  Ity  the  strict  rules  of  law. 
The  origin  of  English  c(|uity,  its  develo]»nient,  and  even  its  present 
])osition  after  its  fusion  with  law,  are  so  nearly  i)arallcl  to  similar  stages  in 
the  history  of  Roman  law  that  it  has  been  thought  hy  some  that  the 
Englisli  Chancellors  borrowed  more  than  thev  in  fact  did  from  that  law : 
by  others,  that  the  develo])ment  was  the  result  of  a  strong  resend  dance 
l)etween  the  Roman  and  English  character:  and  l)y  others,  that  the  proj^ress 
from  a  system  of  rigid  forms  suitable  to  an  early  state  of  society,  Imt 
gradually  modified  and  corrected  by  successive  drafts  of  equity  as  society 
advances,  is  in  some  shape  a  necessary  process  in  the  history  of  law  in  all 
countries.  The  truth  seems  to  be,  that  all  these  circumstances  coml»ined 
to  the  formation  of  the  English  etpiity  system,  which  ri\-alled  in  its 
inn)ortance  the  older  connnon  law.  A  very  brief  sketch  of  the  elaborate 
system  of  English  equity  can  only  l)e  given  here. 

AVhile  Saxon  customs  and  institutions  continued  in  the  English  local 
courts,  the  Xorman  law,  after  the  Conquest,  regulated  not  only  feudal  rela- 
tions, and  the  land  and  succession  to  it,  as  bomid  u})  with  these  relati(jns,  but 
also  the  procedure  in  all  cases  which  came  before  the  Supreme  Royal  Courts 
of  Common  Law- — the  King's  Bench,  Exchequer,  and  Common  Pleas.  These 
Courts,  though  originally  parts  of  the  Curia  Regis,  l)ecame  sejiarate 
Courts.  The  reforms  of  the  Plantagenet  kings  led  to  this  separation, 
as  they  did  to  the  larger  constitutional  separation  between  the  executive, 
administrative,  and  judicial  functions  of  the  Curia  Regis,  and  became  still 
more  marked  after  a  representative  Parliament  was  introduced.  In  the 
reign  of  John,  by  the  4th  Article  of  ]\fagna  Charta,  which  ordained  that 
"Connnunia  i)lacita  non  sequuntur  curiam  regis  sed  teneantur  in  aliipio 
certo  loco,"  the  Court  of  Common  Pleas  was  settled  at  Westminster,  though 
the  Courts  of  Exchequer  and  King's  Bench  continued  to  follow  the  king  for 
some  time.  This  arrangement  was  found  so  convenient  that,  after  the 
reign  of  Edward  I.,  the  Courts  of  King's  Bench  and  Exchei[uer  also  held 
their  principal  sittings  at  Westminster.  Although  a  provision  was  made  in 
the  Articuli  super  Cartas,  28  Edw.  i.  c.  5,  that  the  justices  of  the  King's  Bench, 
as  well  as  the  Chancellor,  should  follow  the  person  of  the  king,  this  does 
not  seem  to  have  been  long  observed.  The  i)ractice  of  sending  judges  on 
circuit,  however,  continued,  and  still  exists,  for  the  trial  of  civil  as  well  as 
of  criminal  cases ;  and  the  ordinary  mode  of  trial,  both  at  Westminster  and 
on  circuit,  was  by  jury  as  to  the  disputed  facts,  and  by  the  judge  as  to  law, 
both  of  which  were  reduced,  by  a  technical  but  highly  skilful  method  of 
pleading,  to  simple,  and  if  possible,  single  issues.  This  system,  while 
admirably  contrived  for  ordinary  cases,  was  tied  down  at  the  commence- 
ment of  its  proceedings  to  certain  specific  and  technical  forms  of  writs  of 
action,  during  its  course  to  the  technical  ]ilcading  called  special  plead- 
ing,   and    at    its    conclusion    to    certain    specific    and    technical    forms   of 
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writs  of  execution.  It  did  not  allow  the  trial  of  new  kinds  of  cases, 
although  an  attempt  to  deal  with  varied  circumstances  was  made  l)y  the 
introduction  of  the  action  on  the  case  in  the  loth  of  Edward  ii.,  which 
answered  to  the  actio  utilis  of  the  IJoman  law.  For  extraordinary  cases, 
and  cases  wliicli  were  not  recognised  b}-  the  common-law  judges,  an  appeal 
had  to  be  made  to  the  King  and  his  Council.  It  was  a  natural  course  to 
refer  such  cases  to  the  Chancellor,  as  one  of  the  greatest  officers  of  State 
and  usually  a  clerical  lawyer,  and  that  officer  retained  such  cases  within  his 
own  cognisance  partly  because  the  connnon-law  judges  would  not  undertake 
to  dearwith  writs  couched  in  new  forms  with  wliich  they  were  not  familiar, 
but  chiefiy,  as  thne  went  on,  because  he  deemed  his  own  courts,  officials, 
and  methods  of  inquiry  l)etter  qualified  for  such  suits. 

pAlward  I.  connnenced  the  practice  of  sending  petitions,  addressed  to 
him  for  extraordinar}'  remedies,  to  the  Chancellor  and  ]\Iaster  of  the  liolls, 
or    one    of    them,   to   decide    according    to    "honesty"   or   "conscience," 
expressions  equivalent  to  equity  in  the  sense  of  fairness.     Somewhat  later, 
in  the  reigns  of  Henry  v.  and  Edward  iv.,  tlie  word  "  ecpiity "  was  itself 
used.     The  use  of  the  term  "conscience"  was  due  to  the  fact  that  the 
Chancellor,  witli  rare  exceptions,  was  an  ecclesiastic  trained  in  the  practice 
of   canon  law,  and   accustomed   to  preside  over   the   Forum    Conscientim. 
Tlie  explanation  that  he  was  keeper  of  the  king's  conscience,  and  Ijound, 
tlierefore,  to  see  that  nothing  contrary  to  conscience  was  allowed,  is  a  later 
and  artificial  theory.     Several  points  of  Chancery  procedure  can  lie  directly 
traced  to  the  ecclesiastical  profession  of  its  chief  judge — as,  the  importance 
attached  to  an  oath  taken  on  commission  or  affidavit,  the  writs  of  subpoena, 
and  the  mode  of  compelling  discovery  of  documents  in  the  hands  of  an 
o})ponent  l)y  one  form  of  that  writ.     It  is  from  the  reign  of  Edward  in. 
tliat  the  wide  jurisdiction  of  the  Court  of  Chancery  dates.     In  that  reign 
it  is  first  called  by  Eleta  the  King's  Court,  curia  sua.     It  included  both  an 
ordinary,  sometimes  called   a  common-law  side,  and  an  extraordinary  or 
equity  side.     In  the  former,  the  Chancellor  decided  petitions  of  right,  rescis- 
sion of  letters-patent,  executions  upon  recognisances,  and  a  few  other  special 
matters.     In  the  latter,  it  decided  all  petitions  of  grace   referred  to  the 
Chancellor  by  the  King.     The  number  of  these  steadily  increased  as  the 
business  of  the  realm  grew  too  large  for  the  Council,  and  the  Chancellor 
and  ]\Iaster  of  the  Eolls,  with  a  growing  numljer   of  sul)ordinates,  Vice- 
Chancellors  and  ]\Iasters  in  Chancery,  showed  a  superior  capacity  in  dealing 
with  cases  of  this  kind.     On  the  other  hand,  the  Common  Law  Courts,  with 
the  exception    of   the   Exchequer,  which   silently   assumed   extraordinary 
jurisdiction  of  an  equitalile  kind,  but  of  no  great  extent  (transferred  to  the 
Court  of  Chancery  ])y  5  Yict.  c.  5),  continued  to  decline  to  entertain  cases  of 
an  equitable  cliaracter,  wliich  often  required  tlie  decision  of  complicated 
disputes  involving  a  number  of  parties,  and  incapal)le  of  Iteing  reduced  to 
simple  issues. 

The  history  of  the  English  law  must  be  referred  to  as  to  the  conflicts  of 
tlie  Court  of  Chancery  with  the  Common  Law  Court,  the  House  of 
Commons,  and  the  House  of  Lords,  in  which  it  was  generally  successful,  but 
failed  (as  the  Court  of  Session  in  Scotland  did)  in  stopping  appeals  from  its 
decisions  to  the  House  of  Lords.  Its  cogent  powers  and  ever-increasing 
jurisdiction  was  largely  due  to  its  president  being  the  Lord  Chancellor, 
whose  authority  was  far  greater  than  any  of  the  Common  Law  Courts,  but 
also  to  the  adaptations  and  alterations  made  through  the  e(iuity  doctrines 
introduced  by  a  succession  of  great  Chancellors,  of  whom  the  cliief  were 
Bacon,    Ellesmere,    Nottingham,    Hardwickc,    and    Eldon.       During    the 
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Cliancellursliip  of  Kldnn  it  became  <^eiieially  lecofrnised  that  the  time  for 
introducing  new  eqiiital)le  doctrines  l)y  the  will  of  a  single  judge,  even  of 
a  Chancellor,  had  ceased.  While  C.  J.  \''aughan,  in  the  reign  of  Charles  il., 
said,  "I  wonder  to  hoar  of  (.■iling  precedents  in  matter  (jf  'efjuitv,'" 
Eldon  declared  that  prior  decisions  in  e(|uity  were  as  hinding  as  those 
in  common  law,  and,  their  nundjer  having  become  so  large,  there  was 
little  room  for  new  cf^uity.  While  he  altered  tlie  law  in  many  Scottish 
appeals,  he  rarely  overruled  precedents  of  the  English  Cliancery  Court 
judges,  who  developed  equity  according  to  their  own  ^'iew  of  the  ethical 
standard  as  ap^died  to  legal  affairs.  About  the  same  time  the  Court  of 
Chancery,  notwithstanding  its  high  pretensions  as  a  Court  of  Conscience  or 
E([uity,  had  ac(piired  a  character  of  accumulating  the  connnon  judicial  abuses, 
but  to  a  greater  extent  tiian  had  been  befoi'e  known.  Its  jirocedure 
became  dilatory,  its  pleadings  verbose,  its  decisions  fluctuating,  its  costs 
enormous,  and  its  retention  of  suitors'  funds  in  its  own  hands  discreditaltle. 
These  al>uses  were  gradually  removed  or  lessened  by  legislation,  or  the 
action  of  the  Chancery  judges  themselves.  But  the  fundamental  incon- 
venience caused  l)y  the  separation  of  the  Courts  of  Law  from  tiie  Courts  of 
Equity,  which  led  to  circuity  of  process  and  unnecessary  conflicts  of  decisions 
in  the  same  case,  continued.  It  was  at  length  felt  that  the  time  had  come  for 
the  union  or  fusion  of  the  two  jurisdictions  of  law  and  equity,  and  this  was 
effected,  or  at  least  attempted,  in  a  considerable  degree  with  success,  by  the 
Judicature  Act  of  1873.  This  Statute  has  sometimes  been  represented  as 
a  trium})h  of  the  Chancery  procedure,  but  it  must  be  borne  in  mind  that 
common-law  iudi^es  never  admitted  that  the  common  law  did  not  five 
weight  to  equity,  and  that  many  common-law  principles,  and  much  common- 
law  practice,  was  retained  under  the  Act.  Its  real  character  may  more 
truly  be  represented  as  an  attempted  amalgamation  of  what  was  deemed 
best  in  both  jurisdictions. 

EXTENT  OF  CHANCERY  JURISDICTION  PRIOR  TO  TIIE  JUDICATURE  ACT. 

The  extent  of  the  equity  jurisdiction  of  the  Court  of  Chancery,  as 
it  stood  prior  to  1873,  is  summed  up  in  sec.  34  of  the  Judicature 
Act  of  that  year,  which,  while  it  fused  law  and  equity,  in  so  far  as  it 
declared  that  they  were  to  be  concurrently  administered,  and  that  all 
equitable  rights,  titles,  grounds  of  relief,  or  defences  were  to  be  given  effect 
to  in  any  action,  l)y  any  judges,  or  judges  of  the  High  Court  of  Justice,  yet 
assigned  to  the  Chancery  Division  of  the  High  Court  the  jurisdiction  in 
such  matters  as  had  Ijeen  formerly  under  the  exclusive  jurisdiction  of  the 
Court  of  Chancery.     These  were — 

1.  The  administration  of  the  estates  of  deceased  persons. 

2.  The  dissolution  of  partnerships ;  taking  partnership  accounts. 

3.  The  redemption  and  foreclosure  of  mortgages. 

4.  The  raising  of  i)ortions  or  charges  on  land, 

5.  The  sale  and  distribution  of  proceeds  of  property  subject  to  any  lien 
or  charge. 

6.  The  execution  of  trusts,  charitable  and  private. 

7.  The  rectification  and  cancellation  of  deeds  and  written  instruments. 

8.  Specific  performance  of  contracts. 

9.  Partition  and  sale  of  real  estates. 

10.  Wardship  of  infants  and  care  of  their  estates. 

The  effect  of  these  provisions  practically  is,  according  to  writers  on 
English  equity,  that  the  exclusive  jurisdiction  of  the  Court  of  Cliancery  is 
retained  in  the  Chancerv  Division,  that  the  concurrent  jurisdiction  of  the 
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Court  of  Chancerv  still  continues  in  the  Chancery  Division,  and  that  only 
the  auxiliary  jurisdiction  which  the  Court  of  Chancery  exercised  in  aid  of 
the  common'-law  suitor,  to  gi\-e  him,  on  grounds  of  equity,  full  relief,^  Ijeing 
no  longer  necessary  (for  the  Cornniou-Law  Di\-isions  then] selves  exercise  the 
jurisdiction),  is  abolished.  As  a  distinct  class  of  lawyers  practise  in  the 
Chancery  Division,  and  the  judges  in  that  Division  are  usually  chosen  from 
that  class,  and  its  decisions  are  separately  reported,  the  fusion  of  law  and 
equity  in  England  is  still  incomplete,  and  possibly  less  complete  than  some 
of  the  authors  of  the  Judicature  Acts  intended.  Still,  common-law  barristers 
are  sometimes  appointed  to  the  Chancery  Division,  or  as  Lords  Justices 
in  the  Court  of  Appeal,  from  that  class,  and  lawyers  of  both  the 
common-law  and  Chancery  bars,  and  of  the  Scottish  and  Irish  bars,  sit  in 
the  House  of  Lords,  and  this  interchange  of  judges  must  tell  in  favour  of 
more  complete  fusion  of  law  and  equity.  Circuity  of  action  and  double 
procedure  have  been  effectually  put  down,  but  the  existence  of  equity  and 
equitable  rights,  as  distinct  from  law  and  legal  rights,  is  still  acknowledged, 
and  principles  or  rules  of  equity  are  still  frequently  appealed  to.  The 
provision  of  the  Judicature  Act  is  that  "  in  all  matters  not  herenibefore 
particularly  mentioned,  in  which  there  is  any  conflict  or  variance  between 
the  rules  of  equity  and  the  rules  of  the  common  law  with  reference  to  the 
same  matter,  the  rules  of  equity  shall  prevail."  Unless  such  rules  are 
interpreted  to  mean  rules  existing  before  1873,  equity  is  still,  in  England, 
a  progressive  force,  which  may  modify,  correct,  and  enlarge  the  strict  law 
where°the  judges  of  the  High  Court  of  Justice  or  the  House  of  Lords  deem 
this  necessary  or  expedient.  The  English  editor  of  Story's  Equity 
Jurisprudence,  ed.  1892,  p.  viii,  says :  "  It  is  therefore  to  the  Chancery 
Division  that  in  the  future  we  must  look  for  the  development  of  our  case 
law,  so  as  to  meet  the  exigencies  of  a  state  of  society  becoming  yearly  more 
and  more  complex "  ;  and  he  "even  asserts  that  what  was  termed  equity 
jurisprudence  now  comprises  the  whole  of  the  law  of  England  with  the 
exception  of  commercial  law  (which  itself  seems  now  to  have  done  its  work), 
the  law  of  wrongs,  and  administrative  law."  But  these  are  the  one-sided 
views  of  an  old  Chancery  practitioner,  which,  it  may  be  hoped,  the  judges 
of  the  other  Division  of  the  High  Court  will  falsify  by  taking  part  in  the 
progress  of  equity.  Lord  Davey  recently  claimed  for  Lord  Bowen,  a  lawyer 
trained  in  the  common  law,  that  his  object  was  to  make  the  law  represent 
the  conscience  of  the  nation.  This  is  substantially  the  same  thing  as  to 
say  that  the  law  should  advance  with  the  advance  of  the  ethical  standard. 

MAXIMS  OF  ENGLISH  EQUITY  COURTS. 
In  conclusion,  it  may  be  worth  while  to  give  the  maxims  which  all  text- 
writers  upon  English  Chancery  practice  state  as  the  fundamental  rules  on 
which  English  equity  was  administered  and  enlarged  in  the  old  practice  of 
the  Chanc^ery  Courts,  and  which  continue,  they  say,  to  be  given  effect  to  in 
the  united  High  Court  of  Judicature — 

1.  Equity  will  not,  for  a  merely  technical  defect,  suffer  a  wrong  to  be 
without  a  remedy. 

2.  Equity  follows  the  law. 

3.  When  there  are  equal  equities,  the  first  in  time  prevails. 

4.  When  there  are  equal  equities,  the  law  prevails. 

5.  He  who  seeks  equity  must  do  equity. 

6.  He  who  comes  into  equity  {i.e.  a  Court  of  Equity)  must  come  with 
clean  hands. 

7.  Delay  defeats  equities. 
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8.  Equality  is  equity. 

9.  Equity  looks  to  the  iuteiest  rather  than  the  furni. 

10.  Equity  looks  on  that  as  done  which  ouglit  to  have  been  done. 

11.  Equity  imputes  an  intention  to  fultil  an  obligation. 

12.  Equity  acts  m  joer.s07i«m. 

(Snell,  Principles  of  Eqidti/,  11th  ed.,  p.  14. ) 
These   are   a  curious  mixture  of   old  rules  of  law,  derived  from  the 
Roman  law  and  principles  of  ethics,  transferred  or  applied  to  law  and  rules 
of  procedure  in  Chancery.     They  are  useful  enough  as  a  numoria  technica, 
and  as  a  key  to   many  of  the  decisions  in  the  Ciiancery  Courts;  but  the 
key  itself   requires   many  directions  lujw  to    use  it,  as  may  be   seen  in 
the  elaborate  treatises  on  the  subject  of    English   and    American  equity. 
They  make  no  pretence  to  be  either  a  logical  or  philosophical  arrangement 
of  equity,  even  of  equity  as  administered  by  the  Chancery  Court.     Some  of 
them  were  used  by  Chancery  judges  for  the  purpose  of  enlarging  Chancery 
jurisdiction.     So   the    first   maxim,  which  is  also  a  common-law  maxim, 
"  There  is  no  wrong  without  a  remedy,"  was  used  to  overrule  the  Common- 
Law  Court  when  tliey  gave  effect  to  what  the  Chancery  judges  held  to  be 
merely  technical  defects.     The  last  maxim,  "  Equity  acts  on  the  person," 
was  employed  to  give  the  Court  of  Chancery  jurisdiction  over  land  and 
other  property  in  other  countries,  provided  it  could  efTect  service  on  the 
person  of  the  legal  owner,  or,  it  ndght  be,  in  the  case  of  trustees  of  only  one 
of  its  legal  co-owners,  as  in  the  recent  Orr  Ewiiifj  case.     The  third,  seventh, 
and  eighth  maxims  were  well  known  to  the  civilians  in  the  forms :  "  Prior 
tempore   potior    Jure;    Vigilantibus   non   dormientibus  jura   subveniunt ; 
^qualitas  est  icquitas."     The  others  are,  generally  speaking,  moral  pre- 
cepts ;  thus  "  Who  seeks  equity  must  do  equity,"  and  "  He  who  comes  into 
equity  must  come  with  clean  hands,"  are  only  legal  expressions  of  "  Do  as 
you  would  be  done  by."     The  ninth,  "  To  regard  the  intention  rather  than 
the  form,"  is  the  rule  of  all  Courts  which  construe  documents ;  but  it  must 
be  kept  in  view  that  it  is  restricted  by  the  rule  of  evidence,  that  when  a 
matter  has  been  reduced  to  writing  the  meaning  must  be  found  in  the 
writing,  and  that  extrinsic  evidence  is  allowed  only  of  the  surrounding 
circumstances,  or  to  explain  patent  ambiguities. 

III.  Equity  in  the  Law  of  Scotland. 

SCOTTISH   EQUITY   DATES    FROM   INSTITUTION   OF   COUHT   OF   SESSION. 

Prior  to  the  institution  of  the  Court  of  Session,  in  1532,  there  can 
scarcely  be  said  to  have  been  any  general  or  definite  body  of  Scottish  law, 
apart  from  a  small  number  of  Statutes.  There  were  so  few  general 
customs  that  it  was  even  a  question  whether  the  expression  common  law 
meant  the  Pioman  law  or  the  Scottish  customary  law.  Conseciuently 
there  could  be  no  distinction  between  law  and  equity.  Stair  assumes  that 
"  the  law  of  Scotland  at  first  could  be  no  other  than  '  icquum  et  bonum,' 
equity  and  expediency,"  but  he  means  probably  that  there  was  no  statute 
law.  There  were  in  fact,  from  the  earliest  period  we  know  anything 
certain  of  Scottish  law,  many  Courts  administering  dill'erent  kinds  of  law 
which  could  not  be  called  equity — the  Curia  Regis  for  Crown  vassals ;  the 
Court  of  the  Justiciar  for  crime;  of  the  Chamberlain  for  revenue  and 
burghal  administration ;  of  the  Sheriff,  as  representative  of  the  king,  in  the 
counties;  the  Feudal  Courts  of  Lords  of  Regality  and  Barons  within  their 
several  jurisdictions  ;  and  the  Ecclesiastical  Courts  of  the  Bishops  Officials. 
Each  of  these  Courts  was  no  doubt  bound  by  certain  authorities,  and  had 
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rules  of  procedure ;  but  the  judges  acted  largely  according  to  their  own 
discretion,  which  was  too  arbitrary  to  be  called  equitable  ;  and  there  was  no 
authoritative  and  easily  accessible  Court  of  Appeal.  The  difference  and 
lluctuation  in  the  practice  of  these  varicuis  Courts,  whose  decisions  were  not 
reported,  was  one  of  the  causes  which  made  a  Supreme  Central  Civil  Court 
necessary.  The  new  Court  united  the  jurisdiction  of  the  earlier  itinerant 
Session  of  James  ii.  and  of  the  daily  Council  of  James  iv.  with  that  of  the 
Committee  of  Parliament  called  Lords  Auditor  and  the  Council  of  the 
King  called  the  Lords  of  Council,  so  that  the  Lords  of  Council  and  Session, 
the  "title  its  judges  assumed  from  the  first,  combined  both  a  legal  and  an 
equitable  jurisdiction.  Half  of  its  judges  being  ecclesiastical  lawyers,  it 
necessarily  also  derived  much  of  its  law  from  the  canon,  and,  either  directly 
from  Justinian's  Corpus  Jark,  or  through  the  canon,  from  the  civil  law  of 
Eome.  It  was  from  its  foundation  a  Court  of  Equity  as  well  as  of 
Law. 

STATE   AND   ERSKINE'S   DOCTRINE   OF   EQUITY, 

Stair,  after  referring  to  the  English  Court  of  Chancery  as  a  distinct 
Court  of  E(|uity,  explicitly  states:  "other  nations  do  not  divide  the 
jurisdiction  of  these  Courts,  but  supply  the  cases  of  equity  and  conscience 
by  the  noble  office  of  the  Supreme  Ordinary  Courts,  as  we  do."  This  noble 
office,  commonly  called  Nohile  ojicmm,  in  civil  cases  he  regarded  as  peculiar 
to  the  Court  of  Session,  and  not  possessed  by  Sheriff  or  other  inferior 
Courts.  He  likens  it  to  the  power  of  the  prsetor,  and  gives,  as  examples  of 
its  use  (Stair,  iv.  3) — 

1.  Modifying  exorbitant  penalties  in  l)onds  and  contracts. 

2.  Treatinc  lesal  executions,  when  exorbitant,  as  redeemable  securities 
within  a  time  fixed,  called  the  legal. 

3.  Eeducing  its  own  decrees  when  there  is  anything  wanting  in 
material  justice,  but  not  for  mere  informalities. 

4.  Allowing  apprisings  to  creditors  when  the  apparent  heir  of  the 
debtor  renounced  the  succession. 

5.  Supplying  defective  conveyances  by  adjudications  in  implement. 

G.  Examining  witnesses  ex  officio,  i.e.  on  the  Court's  own  motion,  in  cases 
where  writs  are  suspected  as  fraudulent,  and,  where  the  proof  is  pregnant, 
sustaining  it  though  contrary  to  the  writ :  and  liy  this  "  trusts  are  discovered." 
But  the  later  Statute  1696,  c.  5,  restricted  the  proof  of  trust  to  writ. 

7.  Allowing  proof  before  answer  as  to  the  relevancy. 

Byequity  Stair  understood  both  "the  moderation  of  tlie  extremity  of  written 
law  and  the  whole  law  of  tlie  rational  nature,  for  otherwise  it  could  not  possiljly 
give  remedies  to  the  rigour  and  extremity  of  positive  law  in  all  cases."  These 
are  the  two  first  senses  of  equity  explained  at  the  commencement  of  this 
article,  the  one  correctory  of  the  strict  law  and  the  other  declaratory  of  the 
law  of  nature.  Stair  makes  an  advance  upon  the  Eonian  term  jus  naturale, 
by  calling  it  "  the  law  of  the  rational  nature."  This  was  due  to  the  clearer 
conception  of  this  source  of  equity,  to  which  Grotius  and  the  jurists  of  the 
17th  century  had  attained.  Nature  was  no  longer  mere  animal  nature,  as 
with  Ulpian,  or  human  nature,  as  with  Gains  and  the  other  early  Eoman 
jurists :  it  was  reason,  the  highest  part  of  the  nature  of  man.  He  takes  the 
side  of  Grotius,  who  held  that  law  was  founded  on  principles;  and  observes,  it 
was  not  merely  a  "  congestion  of  the  contents  of  the  law."  Equity  or  the 
law  of  nature,  he  says,  "  standeth  wholly  upon  practical  principles,  which 
are  created  in  and  with  the  soul  of  man  " ;  and  "  equity  is  the  l)ody  of  the 
law,  and  the  statutes  of  men  are  but  as  the  ornaments  and  vestiture  thereof. 
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and  ill  the  explanation  of  every  part  of  it  will  most  fitly  fall  in  accordingly. 
But  the  hest  demonstration  of  this  will  be  ocular,  hy  our  delineation  of 
C(piity  and  positive  law  together."  The  whole  of  Stair's  Institutions  is,  in 
fact,  an  ocular  demonstration  of  tiiis  text :  for  while  his  citation  of  decisions 
and  exposition  of  statutes  are  as  full  as  those  of  any  lawyers  of  his  time,  he 
always  seeks  to  discover  the  equitable  principles  on  which  they  were  grounded. 
"The  princii)les  of  equity,"  he  remarks,  "are  the  eflicient  causes  of  rights 
and  laws;  the  principles  of  ]iositive  law  are  the  final  causes  or  ends  for 
which  laws  are  made  and  rights  constituted  and  ordered"  (1.  1.  18).  This 
view  of  Stair  long  coiitiiiue(l  to  iutlueiice  the  develojanent  of  the  law  of 
Scotland.  It  has  l)een  claimed  for  it  that  the  decisions  of  the  Scotch  Courts 
were  Imsed  more  frequently  than  those  of  the  English  upon  principles,  and 
less  n})oii  mere  ])recedeiits.  But  as  the  number  of  reported  Scottish 
decisions  increased,  and  the  practice  of  founding  upon  the  decisions  of 
English  C<nuts  has  become  common  since  the  Union,  this  is  less  the  case 
than  before  thai  date,  and  a  leading  practitioner  recently  ol)served  that 
Scottish  lawyers  were  becoming  more  and  more  case-lawyers. 

Erskine's  doctrine  of  efjuity  is  a  brief  echo  of  that  of  Stair,  but  he  adds 
a  far-reaching  remark,  "  that "^if  the  extraordinary  provision  of  the  Xohik 
ufi ci tun  vf eve  not  now  transferred  to  the  Court  of  Session  from  the  Privy 
Council,  there  would  be  a  defect  in  that  part  of  our  Constitution,  and  many 
wrongs  be  without  a  remedy.  For  which  reasons  the  author  of  Historical 
Lair  ^Tracts  (Lord  Kames)  reasonably  conjectures  that  it  will  be  soon 
considered  as  part  (jf  the  province  of  the  Court  of  Session  to  redress  all 
wrongs  for  which  a  peculiar  remedv  is  not  otherwise  provided"  {Inst.  1.  :'.. 

In  fact,  the  flexible  and  adaptable  general  forms  of  action  by  declarator, 
reduction,  petitory  and  possessory  summonses,  whose  conclusions  can  be 
easily  moulded  U)  suit  the  circumstances  of  any  case,  and  the  use  of  inter- 
dicts borrowed  from  the  civil  law,  enabled  the  Scottish  Courts  to  provide  a 
remedy  for  nearly  every  case,  in  a  way  which  could  not  be  done  by  the 
writs  of  the  English  Common-Law  Courts,  each  of  which  was  confined  to  a 
l)articular  state  of  facts.  The  actitjii  on  the  case,  introduced  by  13  Edw.  ii., 
was  an  attem])t  to  cure  this,  but  fell  short  of  a  sufficient  remedy,  and  led 
to  the  Chancellor  providing  remedies  in  his  own  Court. 

WHY   NO   SEPARATE   EQUITY   COURT  IN   SCOTLAND. 

The  absence  of  a  separate  Court  of  equity  in  Scotland  was  not  due  to  one, 
but  to  many,  causes:  (1)  the  adoption  from  the  first  of  much  of  the  equity 
of  the  Roman  law,  both  civil  and  canon ;  (2)  the  acceptance  of  these  laws  as 
subsidiary  to  the  native  customs  and  Statutes:  (3)  the  Chancellor  himself 
being  a  member  of  the  Court  of  Session  when  first  instituted :  (4)  the 
education  of  the  leading  Scottish  lawyers  in  the  IGth  and  17th  and  first  half 
of  the  18th  centuries  abroad  at  the  Universities  of  France  and  the  Low 
Countries,  who  brought  back  with  them  the  developed  equity  taught  by  the 
professors  of  the  civil  law,  and  the  works  of  the  civilians:  (5)  the  tendency 
of  the  Scottish  intellect  to  study  mental  philosophy  ;  finally,  the  circumstance 
that,  when  the  Roman  law  began  to  be  less  quoted  in  the  Court  and  chiefly 
cultivated  for  educational  purposes,  the  English  equity  decisions  began  to 
l>e  quoted.  While  there  was  no  separate  Court  of  equity  in  Scotland,  the 
Court  of  Session  alwavs  paid  attention,  though  in  dilVerent  degrees  at 
different  times,  to  equitable  considerations.  Scotland  thus  gained  the  benefit 
of  using  a  large  body  of  equity  decisions  without  the  disadvantage  of  separate 
jurisdictions. 

VOL,  V.  " 
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KAMES,  "PRINCIPLES   OF   EQUITY." 

Almost  the  only  treatise  on  equity  in  English,  apart  from  works  on  the 
practice  of  the  Court  of  Chancery,  was  written  l)y  the  Scottish  judge.  Lord 
Kamcs.  His  Principles  of  Equity  was  pulJislied  in  1766,  dedicated  to 
Lord  i\Iansfield,  and  received  the  approbation  of  Lord  Hardwicke,  who 
judged  it  as  an  English  equity  lawyer,  and  the  censure  of  Blackstone,  who 
represented  the  view  of  the  English  common  lawyers.  INIansfield,  a  Scotch- 
man by  birth  and  well  versed  in  the  IJoman  civil  law,  had  already  intro- 
duced many  principles  of  Eonian  equity  into  English  mercantile  law,  and 
was  followed  by  several  leading  common-law  judges.  But  English  equity 
had  taken  deep  roots  and  acquired  a  wider  jurisdiction  in  the  Chancery 
Courts.  The  equity  whose  principles  Karnes  sought  to  discover  answered 
more  nearly  to  the  equity  of  the  Chancery  Courts,  and  several  of  the  too 
loosely-expressed  rules,  stated  at  the  close  of  his  work,  occur  in  the  twelve 
maxims  in  which  English  Chancery  practitioners  summed  up  the  grounds 
of  the  jurisdiction  of  their  Courts,  cr/. :  "  He  that  demands  equity  must 
give  equity;"  "  For  every  wrong  there  ought  to  be  a  remedy";  "No  one 
is  permitted  to  take  advantage  of  his  own  fraud." 

The  Principles  of  Kames  failed  in  precision,  and  his  book  has  never  been 
deemed  a  great  authority.  Yet  it  went  through  three  editions  between 
1760  and  1778,  and  was  at  one  time  frequently  cited  in  the  Scotch  Courts. 
It  had  consideral)le  influence  with  tlie  judges  of  last  century,  and  led  them 
to  allow  a  more  frequent  appeal  to  equity.  In  the  interesting  correspond- 
ence with  Lord  Hardwicke  preserved  in  Lord  Woodhouselee's  Life  of  Kames 
tlie  Scottish  judge  maintains,  as  might  be  expected,  the  superiority  of  the 
l)ractice  of  Scotland,  in  administering  law  and  equity  in  the  same  Court,  to 
the  English  separation  of  the  jurisdictions.  The  English  Chancellor,  altliougli 
he  concedes  that  this  is  better  for  individual  suitors,  contends,  as  Bacon  did, 
that  tlie  development  of  equity  is  more  rapid  when  it  has  a  Court  of  its  own. 
This  is  a  long-standing  and  not  yet  settled  controversy.  Althougli  the 
Scottisli  practice  has,  since  the  Judicature  Act  of  1873,  l)een  to  a  large  extent 
adopted  in  England,  it  has  yet  to  be  seen  whether  the  administration  in 
England  of  both  law  and  equity  in  one  Court,  and  l>y  the  same  judges,  may 
not  check  equity.  It  lias  been  sometimes  thought  that  it  has  done  so  in 
Scotland.  If  it  did  so  to  a  material  extent,  and  left  to  legislation  alone  the 
task  of  correcting  the  errors  of  law,  the  result  would  be  serious,  for  every 
lawyer  knows  how  imperfect  an  instrument  parliamentary  legislation  is. 
The  number  of  amending  Statutes  is  pregnant  proof  how  often  and  how  soon 
statute  law  requires  to  be  itself  corrected.  Perhaps,  however,  it  may  be 
found  that  the  oflice  of  judges,  in  introducing  equitable  modifications  of  the 
written  and  rigid  law,  does  not  cease  when  they  have  })0wer  to  administer 
both  in  the  same  Court,  and  with  reference  to  the  same  cases.  Much  will 
depend  on  the  class  of  men  appointed  to  the  higher  judicial  offices.  While 
they  are  bound  by  express  statutory  ])rovisions  and  decided  cases  of 
authority,  there  still  is  a  large  I'egion  of  law  in  which  they  can  apply 
equitable  principles. 

PIIESENT   POSITION    OF   EQUITY   IN    SCOTLAND. 

The  present  position  of-  equity  in  the  Scottish  Courts  may  be  thus 
stated.  The  Court  of  Session,  as  the  Supreme  Civil  Court,  is  still  deemed  in 
all  branches  of  its  jurisdiction,  as  it  was  at  its  commencement,  a  Court  both 
of  equity  and  law.  It  is  quite  competent  to  "  a  judge,"  said  its  late  President , 
"to  address  to  the  jury  principles  of  equity  as  well  as  rules  of  law"  {Forrest 
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&  Bain,  8  M.  195).  Its  forms  of  actions,  especially  declarator,  reduction, 
suspension  and  interdict,  are  equitaljle  forms  which  can  be  apjjlied  to  almost 
any  variety  of  facts  (Karnes,  Law  'Tracts,  ord  ed.,  p.  228).  Ecjuitable  defences 
can  always  be  pleaded,  and  their  scope  has  in  many  cases  been  extended. 
For  example,  compensation  was  introduced  by  the  Act  1592,  c.  143,  Init  only 
Avhere  both  debts  were  liquid.  It  has  been  extended  tu  del»ts  whicli, 
altliough  not  liquid,  can  be  immediately  liquidated  by  tlie  equitalde  doctrine 
I'niuidum  est  quad  s/ii/iw  litjiiidari  jjotcsf :  and  in  banl<ru])tcy,  Ijy  tiie  equitable 
doctrine  of  balancinsj;  accounts  to  a  deltt  due  to  a  creditor  who  is  also 
a  debtor  of  the  bankrupt,  although  his  debt  is  illiquid  (Bell,  Com.  ii. 
118). 

Again,  since  the  repeal  of  the  Usury  Laws,  it  is  not  illegal  to  stipulate 
for  any  amount  of  interest ;  but  the  Court  recently  cut  down,  on  grounds  of 
equity,  an  usurious  contract,  in  which  bills  for  £250  had  been  taken  without 
consideration,  except  a  delay  of  twenty-four  hours  in  enforcing  payment  of 
a  debt  with  usurious  interest  {Yoiuvj,  1896,  23  R.  419).  In  this  case  some 
of  the  judges  observed  that  the  usurious  interest  itself  might  have  been  cut 
down  also,  if  the  pursuer  had  not  consented  to  pay  it.  Similar  usurious 
contracts  have  been  refused  effect  in  more  than  one  Sheriff  Court.  As 
absence  of  consideration  is  not  a  ground  for  setting  aside  a  contract  by  the 
law  of  Scotland,  the  only  ground  on  wliich  these  decisions  can  be  based  is 
that  the  Courts  will  not  allow  exorbitant  interest,  though  what  is  exorbitant 
lias  yet  to  be  determined. 

The  Nohile  OJicium,  or  extraordinary  jurisdiction,  of  the  Court  of  Session 
has  been  recognised,  as  we  have  seen,  since  its  foundation  (Stair,  iv.  3.  1), 
although  the  extent  to  which  it  will  be  exercised  has  differed.  The 
tentlency  in  recent  times  has  been,  perhaps,  to  restrict  it  in  general  to  cases 
where  there  is  a  direct  or  analogous  precedent  or  manifest  necessity  for  the 
intervention  of  the  Court.  This  is,  in  fact,  an  equitable  jurisdiction  :  and  it 
will  be  found  that  most  cases  which  fall  under  it  have  been,  in  England,  held 
to  belong  to  the  Court  of  Chancery.  It  is  expressly  deduced  by  Stair  from 
the  Eonian  law  and  the  office  of  the  pnetor  (Stair,  iv.  3.  1) ;  and  he  remarks 
that  every  sovereign  Court  must  have  the  power  unless  there  be  distinct 
Courts  of  equity,  as  in  England.  The  ]H-ocedure  in  the  Bill  Chamber  by 
suspension  and  interdict,  and  especially  i)y  interim  interdict,  is  another  and 
an  early  exanqde  of  Scottish  equity.  The  existence  of  a  separate  Court  or 
Chamber  for  such  cases  is  an  accident,  and  has  led  to  inconvenient  results, 
which  are  avoided  in  the  Sheriff  Court.  The  effect  of  the  interim  interdict  is 
to  su])ply  a  form  of  process  which  can  be  worked  more  summarily,  and  in 
vacation  as  well  as  session,  to  regulate  the  state  of  possession,  on  })rinciples 
of  convenience  and  equity,  until  the  alisolute  right  can  be  determined. 

THE  EQUITABLE  JURISDICTION  OF  COURT  OF  SESSION  UNDER  NOBILE  OFFICIUM. 

The  following  are  the  chief  categories  of  the  equitable  jurisdiction  of 
the  Court  of  Session  now  exercised  in  virtue  of  its  Nohile  Ojficium,  besides 
those  stated  by  Stair,  with  a  few  recent  examples  of  its  exercise  under 
each : — 

1.  Petitions  not  founded  on  Statute,  of  which  there  are  many  kinds ; 
as  for  the  custody  of  children,  the  a]i]X)intment  of  guardians,  the  removal 
of  trustees,  the  appointment  of  jutlicial  factors,  the  sequestration  of  estates 
pending  litigation,  and  on  other  grounds  {E icing,  10  A.  C.  453)  ;  for  authority 
to  change  a  name,  to  appoint  public  ollicers  ad  interim,  to  control  the 
proceedings  of  public  bodies  when  they  act  nlti-a  vires  (A^icol,  1870,  9  M. 
oOG),  or  oi  arbiters  on  the  same  ground  {IVatson,  1895,  22  E.  362).     An 
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unusual  case  shows  the  power  of  the  Court  to  give  new  remedies  when  new 
cases  oQCwv—Miichdl,  1893,  20  R  90,  w^hich  was  a  petition  to  authorise 
a  widow  to  remove  her  husband's  body  to  another  place  of  interment.  In 
this  case  the  Court  remitted  to  the  Sheriff,  with  powers  which  he  would  not 
himself  have  possessed  ;  as  it  has  done  in  other  cases  where  the  Nohile 
Otficium  was  in  question,  hut  the  decree  could  be  most  conveniently  adjusted 
bv  the  local  Court. 

2.  The  whole  law  of  trusts  is  practically  due  to  an  equital  tie  ilevelopment 
of  the  principles  of  the  contracts  of  mandate  and  deposit,  and  the  Scottish 
Court  has  developed  it  and  kept  it  in  harmony  with  the  English  law  by 
frequent  references  to  English  equity  decisions.  With  regard  to  charital)le 
trusts,  the  Court  has  power  to  declare  their  objects,  and  to  settle  or  vary 
schemes  for  their  execution  (Glasfjow  Eoi/al  Infirmanj,  1887,  14  E.  680,  and 
15  E.  264).  This  is  shnilar  to  the  jurisdiction  of  the  Court  of  Chancery 
(Ld.  Deas  in  University  of  Aberdeen,  7  E.  1094),  but  the  Court  of  Session  has 
not  the  visitorial  jurisdiction  of  the  Court  of  Chancery  (Maclaren,  Trusts, 

p.  1449). 

3.  The  Court  has  jurisdiction,  but  only  in  cases  of  practical  necessity,  to 
supply  omissions  in  Statutes  (Von  Rothlerg,  1876,  4  E.  263;  Mijles,  1893, 

20  E.  818). 

4.  It  has  also,  though  rarely,  supplied  provisions  for  a  casus  imjyrovisus 
in  deeds.  Its  powers  under  this  head  have  been  enlarged,  as  regards  grant- 
ino;  powers  to  trustees,  where  not  inconsistent  with  the  terms  and  expedient 
for  the  execution  of  the  trust  (30  &  31  Vict.  c.  97,  s.  3). 

5.  It  has  a  general  power  to  review  the  proceedings  of  all  inferior  Courts, 
unless  expressly  excluded  by  Statute  (Riggins,  1824,  3  S.  168).  This,  tliough 
perhaps  not  strictly  an  equitable  jurisdiction,  has  the  effect  of  introducing 
equitable  considerations  into  all  mattei's  dealt  with  in  tlie  inferior  Courts, 
and  it  did  so  especially  during  the  period  when  there  was  do\ibt  as  to  the 
equitable  jurisdiction  of  the  Sheriff  Court. 

6.  It  iias  an  equital)le  jurisdiction  in  the  cases  stated  in  tlie  passage 
already  cited  from  Stair  (Stair,  iv.  3.  2) ;  but  this  jurisdiction  is  not  now, 
in  several  of  these  cases,  exclusive,  but  may  be  exercised  also  by  the  Sheriff 
Court,  e.g.  the  power  to  examine  witnesses  ex  ojfficio,  or  to  allow  proof  before 
answer  on  the  relevancy. 

EQUITABLE  JURISDICTION   OF   THE   SHERIFF   COURT. 

It  seems  originally  to  have  been  held  that  the  Sheriff  had  no  jurisdiction 
in  equity,  but  this  rule  was  soon  departed  from,  and  equitable  defences,  e.g. 
homologation,  rei  intcrventvs,  retention,  salvage,  and  others,  are  now,  and 
have  been  for  long,  pleadable  in  the  Sheriif  Court.  "  If  against  a  process 
founded  on  common  law  an  equitalJe  defence  be  stated,  it  is  the  practice 
of  inferior  Courts  to  judge  of  such  defences  "  (Kames,  Principles  of  Equity, 
i.  30).  Tliis  may  be  on  the  view  stated  by  Kames,  that  "  what  is  a  rule  of 
equity,  when  fully  established  in  practice,  is  considered  common  law" 
(Kames,  Principles,  i.  p.  27).  Kames,  upon  the  same  ground,  allows  the 
competency  of  the  Sheriff  Court  in  many  actions  founded  originally  on 
equity,  "  which  liave  by  long  practice  obtained  an  estaljlishment  so  firm  as 
to  be  reckoned  branches  of  the  common  law.  This  is  the  case  with  the 
actio  negotiorum  gestorum  and  many  others."  Indeed,  it  is  thought  that 
the  rule  is  now  reversed,  and  that  the  Sheriff  Court  has  a  general  equitable 
jurisdiction  in  all  actions  as  well  as  defences,  except  (1)  the  class  of  cases 
which  have  been  treated  as  peculiar  to  the  N'ohile  Officium.  of  the  Court  of 
Session,  and  (2)  with  regard  to  a  few  forms  of  action,  such  as  declarator, 
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reduction,  proving  the  tenor,  and  adjudication,  for  which  it  has  no  forms  of 
process  or  means  of  carrying  out  the  necessary  decrees  (Dove  Wilson,  ,S/uriff 
Court  rradin:,  4tli  ed.,  ]>.  40).  fn  several  of  these  excepted  cases  recent  legisla- 
tion has  conferred  a  limiU'd  jurisdiction  on  the  Sherill  Courts,  as  in  declaraturs, 
where  the  value  in  dispute  does  not  exceed  £40  Ity  the  year,  or  £1000  (40 
&  41  Vict.  c.  50,  s.  8).  deductions  are  still  incompetent;  hut  as  ohjections 
may  nnw  lie  stated  to  any  deed  or  writing  l)y  exception  in  the  Sheriff  Court, 
the'^cit'eet  of  the  rule  is  much  limited  (40  &  41  Vict.  c.  50,  s.  11).  ,Saspcimons 
are  com})etent  for  charges  for  payment  of  any  sum  not  exceeding  £25  of 
principal  (1  &  2  Vict.  c.  119,  s.  19).  The  ahove  statutory  provisions  show, 
however,  tliat  etpiity  was  not  deemed  sutlicient  without  legislation  to  give 
the  Sheriff  Courts  jurisdiction  in  such  cases.  On  the  other  hand,  actions  of 
interdict  and  for  specific  peiformance,  two  of  the  nujst  important  kinds  of 
e([uital)le  remedies,  ai)})ear  to  have  heen  always,  and  are  certainly  now, 
cniiip.tent  to  the  Sheriff'  Court.  It  may  also  he  remarked  generally,  that 
all  actions  or  contracts,  other  than  those  which  have  penal  conclusions  or 
are  of  the  nature  of  executions  (diligences)  rather  than  actions,  are,  hy  the 
law  of  Scotland,  actions  honoi  fidci  in  whatever  Court  they  are  hrought. 
The  actioncs  stridi  juris  of  Eoman  law,  in  wliidi,  as  in  the  old  English 
common-law  pleadings,  a  mere  slip  in  ] (leading  might  cast  the  suit,  are, 
with  few  if  any  exceptions,  unknown.  Tiiis  is  so  to  a  greater  extent  than 
formerly  since'  the  more  liberal  powers  of  amendment  introduced  by  the 
Court  of  Session  Act,  1868,  and  the  Sheriff  Court  Act,  187G. 

The  jurisdiction  exercised  by  the  Court  of  Session  nnder  the  Nohile 
qi^cium'is  still  beyond  the  power  of  the  Sheriff"  Court,  and  forms  now  the 
n'lost  important  excei)tion  to  the  wide  extent  of  its  equitable  jurisdiction  ; 
but  the  Court  of  Session  may  remit  cases  which  fall  under  it  to  the  Sheriff, 
with  instructions  how  to  dispose  of  them. 

EQUITY   IN   THE   SENSE   OF   DISCKETION. 

This  form  of  equity  necessarily  belongs  to  every  Court  of  justice  and 
every  judge,  to  a  greater  or  less  extent.  It  is  sometimes  expressly  con- 
ferred by  Statute,  but  exists  without  Statute  in  cases  appropriate  for  its 
exercise,"  of  which  a  good  example  is  the  power  of  awarding  costs.  Here 
the  general  rule  is  tliat  costs  follow  the  event,  and  the  unsuccessful  party 
nuist  pay  the  judicial  and  reasonable  exi)enses  of  his  adversary;  but  it 
is  recognised  also  that  the  Court  has  a  discretionary  power  to  award 
expenses  to  the  unsuccessful  party,  and  to  modify  or  refuse  expenses_  to 
the  successfid  party.  This  may  be  done  even  in  regard  to  jury  trials 
{Mliot,  1896,  oo  S."  L.  E.  495).  These,  of  course,  are  exceptional  cases, 
and  the  general  rule  is  followed,  unless  in  strong  circumstances  of  mis- 
conduct, or  of  causing  unnecessary  expense,  or  of  failure  in  a  distinct  part 
(.f  the  case.  On  the  other  haiul,  the  exercise  of  discretion  may  be  limited 
or  cut  off  l»y  Statut(>  where  an  express  ride  is  laid  down,  which  the  judge 
is  bound  to  follow,  or  by  precedent,  where  there  is  a  binding  decision  that 
discretion  is  excluded  in  the  same  or  closely  similar  case. 

Another  instance  of  discretionary  equity  is  as  to  the  measure  of 
damages,  which,  though  a  proper  question  for  a  jury,  is  in  Scottish  practice 
often  ""left  to  the  decision  of  the  Court,  which  then  acts  as  if  it  were  a 
jury,  and  takes  an  equitable  or  connnon-sense  view  of  the  whole  circum- 
stances of  the  case.  There  are,  however,  cases  in  which  the  measure  of 
damages,  or  the  mode  of  estimating  damages,  is  fixed  by  long  practice  and 
decisions,  from  which  a  judge  wilfnot  depart,  c.ff.  in  the  estimation  of  loss 
by  breach  of  a  contract  of  sale.     Discretion  is  more  generally  competent  in 
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actions  grounded  on  injury,  where  the   amount  of  actual  loss  is  more  a 
question  of  average  and  of  common  sense  than  of  precise  calculation. 

Many  matters  of  procedure  are  also  left  to  the  discretion  of  the  judge  ; 
and  where  this  is  so,  it  is  a  general  rule  that  an  Ajjpcal  Court  will  not 
overrule  his  discretion,  although  its  opinion  may  differ  from  his. 

Authorities. 

General. — Aristotle,  Uthics,  v.  c.  10;  Bhetoric,  i.  13;  Cicero,  jMssm ; 
Austin,  Lectures  on  Jurisprudence,  ii.  pp.  250,  273,  282,  312  ;  Maine,  Ancient 
Laiv,  eh.  3 ;  Holland,  Elements  of  Jurisprudence,  8th  ed.,  p.  6.3 ;  Lorimer, 
Institutes  of  Law,  2nd  ed.,  Introduction. 

Roman.  —  Corpus  Juris  Civilis,  passim ;  Muirhead,  Roman  Law,  pp. 
247  and  257 ;  Salkowski,  Roman  Lata,  p.  12  ;  Bryan  Walker,  Fragments 
of  the  Perpetual  Edict  of  Julianus;  Otto,  Scnel  Das  Edictum  Feipetuum-. 

English. — Lord  Bacon,  Maxims;  Blackstone,  Com.  i.  61.  91;  iii.  426; 
Spence,  Equitable  Jurisdiction  of  the  Court  of  Chancer]/;  Story,  Equity 
Jurisprudence;  Snell,  Fri7icip)les  of  Eqiiity ;  Campbell,  Lives  of  the 
Chancellors. 

Scottish.  —  Stair,  Institutions,  iv.  3 ;  Kanies,  Frinciplcs  of  Equitji ; 
Mackay,  Fractice,  i.  pp.  208-211 ;  Dove  Wilson,  Sheriff  Court  Fracticc,  p.  46. 


Erasures. — In  Feeds  generally. — No  one  is  supposed  to  execute  a 
vitiated  document,  and,  accordingly,  in  a  formal  deed  all  alterations  made  on 
the  writing  should  be  so  authenticated  as  to  show  that  they  were  made  before 
subscription. 

The  same  general  rules  apply  to  all  alterations  on  deeds,  except  that 
erasures  have  to  some  extent  been  dealt  with  by  Statute  as  after  mentioned. 
The  rules  applicable  to  erasures  in  formal  deeds  are :  (1)  that  words  super- 
induced on  erasures  before  the  deed  is  subscribed,  properly  authenticated, 
will  receive  effect;  (2)  that  alterations  made  after  subscription  will  not 
receive  effect ;  that  if  they  are  such  as  may  have  been  made  after  subscrip- 
tion, they  will  be  presumed  to  have  been  so  made  ;  that  the  onus  of  instruct- 
ing tliat  they  were  made  before  subscription  rests  on  the  holder  of  the  deed  ; 
and  that  extrinsic  evidence  is  not  admissible  (Shepherd,   1844,  6  D.  464 ; 
Grant's  Trs.,  1847,  6  Bell's  App.  135;  Fosivell,  1852,  14  D.  378);  (3)  that 
words  superinduced  on  erasures  will  be  held  |;?'o  non  scriptis,  with  the  result 
that  (a)  where  they  are  material  and  affect  the  structure  and  import  of  the 
entire  deed,  the  deed  will  be  invalid  as  a  whole, — in  other  words,  it  is  vitiated 
insubsia7itialihus(Reidy  Kiddar,  1834, 12  S.  781;  1835, 13  S.  619;  aftU.  1840, 
1  Rob.  App.  183) ;  or  where  the  matters  or  clauses  are  separable,  the  part  or 
clause  vitiated  will  not  receive  effect  {Eraser,  1854, 16  D.  863) ;  or  (&)  where 
the  alterations  are  trivial,  or  in  an  immaterial  portion  of  the  deed,  its  validity 
will  not  (apart  from  fraud)  be  affected  {Catcnach's  Tr.,  1884,  11  R.  972) ;  and 
(4)  that  if  there  is  fraud,  the  deed  will  be  set  aside  (Merry,  1801,  Mor.  App., 
Writ,  No.  3  ;  affd.  1806,  5  Pat.  101). 

In  Catenach's  case  the  date  nnd  date  of  recording  of  a  disposition  were 
referred  to  in  the  description  of  the  subjects  contained  in  a  bond  and  disposi- 
tion in  security,  and  were  written  on  erasures.  The  testing  clause  bore  that 
the  words  wnre  wi-iiten  on  erasures  before  signing,  while  in  point  of  fact 
the  date  of  the  bond  was  prior  to  the  dates  so  introduced.  The  words  were, 
however,  held  pro  non  scrip)tis,  and  the  description  being  otherwise  sufficient, 
the  bond  was  sustained. 
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There  is  no  HLatutoiy  itiuvisiou  in  leguid  to  the  uullienLiculiun  of  tilteia- 
t  iDns.  As  to  the  ni(jde  ofiloing  so,  see  Dki-ETIOX  :  1  )EKD.s,  Exi-:cUTiON  Of  ;  and 
Testing  Clause.  Where  a  deecl liasljeenexecuted  sinudtaneously  in  (luplicate, 
and  the  (hiplicates  refer  to  cirh  dlhci',  and  the  one  is  entire  wherever  the 
()th(H-  is  vitiated,  erasures  will  l»e  hehl  as  authentieated,  and  the  deed  will 
riH-eive  drri-i(Straf/iiiiorr,  18:;7,  15  S.  449  ;  alVd.  1840,  1  IJol).  A].p.  180). 

The  lollowing  eases,  while  inappliealile  to  the  law  on  the  subject  of 
authentication  of  deeds  as  altered  by  see.  38  of  the  Conveyancing  Act,  1874, 
may  be  referred  to  as  authorities  for  the  statement  that  a  mere  clerical 
error  will  not  militate  against  the  authenticity  of  a  deed  :  Gaj/u-dod,  1828,  G 
S.  991;  MorUon,  1829,  7  S.810:  Ca^sills,  18:J1,  9  S.  00:5:  and  Wuod,  1838, 
1  1).  14.  In  Adam  (1810,  F.  C.)  an  important  word,  written  on  an  erasure, 
was  held  pro  itonsei'ijjto ;  ])ut  there  being  no  fraud,  the  remainder  of  the  deed 
was  sustained  (see  also  Glasiford's  Trs.,  1864,  2  M.  lol7). 

On  the  other  hand,  where  words  were  superinduced  on  erasures,  and 
unauthenticated,  important  parts  of  the  deeds  were  rendered  inoperative, 
or  the  deeds  were  held  to  be  vitiated  in  suhstantialibus,  and  set  aside.  Thus, 
in  deeds  of  entail,  the  words  "  shall  not  be  lawful  to,"  introducing  the 
fetters  {Frcoirr,  supra),  and  the  designation  of  an  lieir-substitute  {Sltephcrd, 
supra),  having  l)een  so  written,  rendered  the  deeds  ineileetual  as  entails. 
See  also  Go/lan  (1802,  24  D.  1410 ;  18G8,  1  M.  (II.  L.)  65).  In  a  discharge, 
where  the  sum  was  altered  from  £1."5  to  £30,  presumably  a  fraud,  it  was 
held  tliat  the  deed  was  invalid,  and  did  ncjt  prove  that  even  the  £13  had 
been  paid  (Laicrir,  1712,  ^lor.  12284).  In  a  back  letter  the  word  "forty," 
in  an  obligation  to  recover  lands  at  or  prior  to  ]\Iartinmas  1846,  written  on 
erasure,  rendered  the  document  invalid  (Kirhvood,  1847,  9  1).  1361).  The 
signature  of  an  instrumentary  witness,  written  on  erasure,  has  been  held  ^;?-o 
/lun  scripfo :  and  the  deed,  being  thus  attested  by  one  witness  onlv,  was  set 
aside  (Glhsun,  1809,  F.  C. ;  altd.^1814,  2  iJow,  270,  6  Pat.  App.  441). 

Where  the  designations  of  witnesses  were  so  written,  the  deed  was 
improbative  {M^Calbj,  1821,  1  S.  69).  An  objection  on  the  last  ground 
may  now,  however,  be  obviated  under  sec.  39  of  the  Conveyancing  Act, 
1874,  which  provides  that  no  deed,  or  writing  subscribed  liy  the  granter 
and  bearing  to  be  attested  by  two  witnesses  subscribing,  whether  relating 
to  land  or  not,  shall  be  deemed  invalid  or  denied  effect  on  account  of  any 
informality  of  execution,  and  for  the  writing  being  upheld  by  proof.  The 
section  is  not  retrospective,  and  therefore  does  not  apply  to  writings 
executed  prior  to  1  Oct.  1874  {Gardner,  1878,  5  E.  638 ;  afld.  5  \\.  (H.  L.) 
105.  See  Addkon,  1875,  2  K.  457:  M'Larcn,  1876,  3  11.  1151:  Thomsons 
Trs.,  1878,  16  S.  L.  W.  67;  lUchardson,  1891,  18  \\.  1131).  The  defect 
may  also  be  remedied  if  the  deed  has  not  been  recorded  for  preservation,  or 
founded  on  in  any  Court,  by  appending  the  witnesses'  designations  to  their 
subscriptions  under  sec.  .')8  of  said  Act. 

It  may  be  added  that  a  marginal  addition,  unauthenticated,  will  be  held 
pro  non  scripfo  {Carn&jie,  1695,4  Bro.  Supp.  242);  l)ut  where  a  properly 
authenticated  maiginal  addition,  in  a  material  part  of  the  deed,  has  been 
obliterated  or  mutilated,  tiie  deed  will  be  vitiated  {Ciouiui'/In/mlirnd,  1628, 
Mor.  12274). 

The  question  whether  a  deed  is  null,  or  merely  reducible,  depends  on  the 
materiality  of  the  word  or  words  erased.  If  there  is  a  question  as  to  the 
materiality,  a  reduction  would  seem  to  be  necessary  (Strafltmorc,  sifpra). 

Mortis  causa  Deeds. — The  general  rule  here  also,  when  the  deed  is 
formal,  is  that  wonls  superinduced  on  erasures  must  be  authenticated  as 
made  before  subscription.     Thus,  in  the  case  of  JRcid,  stij)ra, — where  "ohn" 
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of  the  word  "  Jolm,"  the  name  ul'  tlio  disponee  in  a  settlement  of  heritage, 
was  written  on  erasure  throughout  the  deed,  the  name  having  ])rcvious]y 
been  James,  and  the  testing  clause  bore  that  these  presents  "  are  subscribed 
in  favour  of  the  said  John  Kedder,  my  son  " ;  but  the  erasures  were  not 
otherwise  noticed,  —  the  deed  was  reduced.  Alterations  made  upon 
testamentary  writuigs  by  the  granters  will  not  annul  these  deeds  as  a 
whole,  unless  it  a])pears  that  the  purpose  was  to  do  so  ;  provided  always  the 
deeds,  as  altered,  contain  an  expression  of  the  testator's  will  and  intention 
to  which  effect  can  be  given.  In  the  case  of  Grant  (1849,  11  J).  860),  a 
legacy  of  £500  in  a  formal  deed  was  sustained  where  the  word  "five," 
unauthenticated,  was  superinduced  by  the  testator  on  an  erasure ;  but  it  is 
pri)bable  that  this  case  will  not  now  be  followed  with  regard  to  alterations 
not  properly  adopted  {Royal  Iii/irmart/  of  Edinhurgh,  1861,  '!?>  D.  1213; 
Pattison's  Trs.,  1888,  16  li.  73).  Tn  any  case,  and  whether  the  alterations 
are  by  the  testator  or  not,  where  the  matters  are  separable  the  whole  deed 
will  not  be  annidled.  Thus  the  vitiation  of  one  legacy  or  clause  will  not 
annul  the  remainder  {Kemps,  1802,  Mor.  16941) ;  Traquair,  1822,  1  S.  527  ; 
Dads,  1857,  19  I).  820;  Pattison's  Trs.,  1888,  16  E.  73).  Where  the  deed 
is  holograph,  words  superinduced  l)y  the  granter  on  erasures  will  be  given 
effect  to  {Rolcrtson,  1844,  7  D.  236). 

The  fact  that  the  sifjnature  of  a  testator  is  written  on  an  erasure  will 
not  invalidate  the  deed  {Brown,  1888,  15  W.  511). 

Instruments  of  Sasinc,  etc.,  and  Notarial  Instruments. — Errors  in  an 
instrument  of  sasine,  if  manifestly  mere  innocent  mistakes,  were  not  fatal 
{Henderson,  1776,  and  other  cases,  5  Bro.  Supp.  586-7  ;  Boyd,  1822,  1  S.  351  : 
Anderson,  1828,  6  S.  704).  But  if  any  essential  word  or  substantial  part 
of  an  instrument  was  written  on  erasure,  and  not  duly  authenticated  in  the 
notary's  docquet,  the  sasine  was  null  {Innes,  1827,  5  S.  559 ;  aftd.  2  W.  &  S, 
639;  Hoyyan,  1835,  13  S.  461;  afld.  1840,  1  Ptob.  App.  173).  Erasures 
which  affected  only  one  of  several  parcels  of  lands,  however,  did  not  void 
the  sasine  as  regards  other  parcels  {Ilowdcn,  1835,  13  S.  1097).  In  Hoivden's 
case  it  was  questioned  how  far  the  general  enumeration  in  the  notary's 
docquet  of  the  number  of  words  on  each  page  written  on  erasures,  without 
specifying  the  words,  would  obviate  an  objection  founded  on  erasures. 
These  cases,  and  possibly  some  doubt  as  to  the  Latinity  of  the  average  notary, 
led  to  the  Statute  6  &  7  Will.  iv.  c.  33,  which  provides  that  no  challenge  of 
any  instrument  of  sasine  or  resignation  ad  remanentiam  shall  receive  effect 
either  by  reduction  or  exception  on  the  ground  that  any  part  of  the 
instrument  is  written  on  an  erasure,  unless  it  shall  be  averred  and  proved 
that  such  erasure  had  been  made  for  the  purpose  of  fraud,  or  the  record  is 
not  conformable  to  the  instrument  as  presented  for  registration.  The  Act 
did  not  apply  to  instruments  of  sasine  or  resignation  ad  rem.  It  was  also 
jjrovided  that  the  validity  of  titles  made  up  to  remedy  defects  due  to 
erasures  should  not  be  aflected  by  the  Act.  This  enactment  was  extended 
by  sec.  144  of  the  Titles  Act,  1868,  to  all  instruments, — that  is,  under  the 
interpretation  clause  (s.  3,  subs.  9),  all  notarial  instruments  authorised 
by  the  said  Act  of  1868,  or  by  any  of  the  Acts  thereby  repealed,  and  also  all 
instruments  of  sasine,  of  resignation  and  sasine,  of  cognition  and  sasine, 
and  of  cognition. 

Records. — Sec.  54  of  the  Conveyancing  Act,  1874,  provides  that  "  no 
challenge  of  any  deed,  instrument,  or  writing,  recorded  in  any  Register  of 
Sasines,  shall  receive  effect  on  the  ground  that  any  part  of  the  record  of  such 
deed,  instrument,  or  writing  is  written  on  erasure,  unless  such  erasure  be 
proved  to  have  been  made  for  the  purpose  of  fraud,  or  the  record  is  not 
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conformable  to  the  deed,  instrumeut,  or  writing  as  presented  for  registra- 
lion. 

Misccllaneoi's. — Suninionscs  (wlien  the  oljjection  has  been  tinleou^^ly 
stated — Fcrricr,  183:3,  11  S.  5;)1 )  :ind  steps  of  diligence  have  been  held  void 
where  important  words  were  written  on  erasnres  (see  LyU\  1827,  o  8.  845  ; 
Tiiijlvr,  I'oinni,  ,1-  Elliot,  18l>0,  7  S.  547,  553,  800:  Kla<i,  1830,  14  D.  351  : 
Biirlchih,  IS4S,  10  D.  1517;  nromn,  1840,  11  D.  474;  W'llklr,  1850,  VI  D. 
818).  In  tlie  protest  of  a  bill  of  exchange  for  summary  diligence  the 
instrument  must  be  free  from  erasure,  and  also  the  record  :  but  the  erasure 
of  an  unimportant  word  in  the  extract  will  not  be  fatal  (Crlrhton,  1830, 
9  S.  G<S).  Erasures  in  an  uflidavit  of  a  creditor  as  to  the  sum  claimed,  not 
noticed  at  the  end  of  an  allidavit,  will  invalidate  the  creditor's  vote  for  a 
trustee  in  bankruptcy  (White,  184G,  9  D.  283;  Jardine,  1848,  10  D.  1501); 
but  the  nuxteriality  of  the  alteration  is  a  question  of  circumstances  {Uycc, 
1840,  0  J).  310).  An  objection  to  a  decree  of  tlie  Connnissary  Court,  on  the 
grounel  that  the  date  was  written  on  an  erasure,  has  been  repelled  {Dvicic, 
1871,9  M.  726). 

[Bell,  Led.  i.  08  ;  Menzies,  136.] 


Erection,  Lords  of. — After  the  lieformation, the  king, to  wlniin 
the  benefices  of  religious  houses  reverted  jure  corona%  at  first  appointed  lay 
commendators  f(ir  \U^  to  the  vacant  benefices.  These  liferent  appointments 
were  afterwards,  in  most  cases,  erected  intd  tein])oral  lordshi])s,  and  thus 
converted  int(j  perpetual  or  heritable  riglits.  'l"he  persons  t(j  whom  these 
lordships  were  granted  were  termed  Lords  of  Erection.  As  the  abbots  and 
])iiors  whom  they  succeeded  were  used  to  name  vicars  to  serve  the  cure  of 
the  annexed  clnu'ches,  the  lords  of  erection,  as  coming  in  their  place, 
nominated  ministers,  and  their  grant  was  burdened  with  the  duty  of 
jivoviding  these  ministers  witli  a  competent  stipend  (Stair,  ii.  8.35;  Ersk. 
ii.  10.  18;  Connell,  Tlthr»,  i.  08.  113;  Bell,  Fnn.  s.  1147). 


Error. — I.  Erkok  as  a  Grouxd  of  Reductiox. — Error  on  the 
part  of  one  undertaking  an  oldigation  is,  in  certain  circumstances,  a  ground 
for  reducing  the  obligation.  Sucli  error  must  be  (1)  in  the  essentials  of  the 
contract ;  (2)  must  be  mutual,  i.e.  common  to  both  parties :  or  the  parties 
to  an  agreement,  amljiguous  in  its  terms  (and  so  capable  of  two  or  more 
constructions)  must  liave  been  at  cross  -  purposes  as  to  its  meaning :  or 
(3)  must  be  induced  by  the  other  party  to  the  contract,  either  fraudulently 
or  innocently  ;  (4)  in  case  of  a  unilateral  deed,  must  be  excusable  ignorance 
of  the  nature  of  the  deed  signed,  or  of  a  rig) it  given  \\y  or  discharged. 
"Error  becomes  essential  whenever  it  can  be  shown  that,  but  for  it,  one  of 
the  parties  would  have  declined  to  contract''  (per  Ld.  Watson,  Mcnzif^, 
1893,  20  E.  (H.  L.)  142),  and  may  be  error  in  fact  or  in  law  {Mrrccr,  1871, 

9  M.  618;  Stewart  v.  Kennech/,  infra:  Kerr  on  Fraud  eind  Mistake,  2iu\ 
cd.,  p.  406 ;  see,  too,  Cooper,  1807,  L.  E.  2  H.  L.  149). 

The  essentials  of  a  contract  into  wliich  error  may  enter,  and  so  vitiate 
consent,  are  exhaustively  stated  in  DvlYs,  Frinciples,  s.  11,  in  an  enumera- 
tion approved  of  by  all  the  judges  in  tlic  leading  case  of  Steicart  (1889, 

10  B.  857  ;  1890, 17  K.  (H.  L.y25).  Lord  Watson  there  said  :  "  I  concur  with 
all  their  Lordships  as  to  the  accuracy  of  tlie  geiuual  do(;trine  laid  down  by 
Professor  Bell,  to  the  effect  that  error  in  substantials,such  as  will  invalidate 
consent  given  to  a  contract  or  obligation,  must  be  in  relation  to  either  (1) 
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its  subjecl-matter  ;  (2)  tlie  persons  unJertakiiig,  or  to  whom  it  is  under- 
taken ;  (3)  the  price  or  consideration ;  (4)  the  (piality  of  the  thing  engaged 
for,  if  expressly  or  tacitly  essential ;  (5)  the  nature  of  the  contract  or 
engagement  supposed  to  be  entered  into.  I  believe  that  these  five  categories 
will  be  found  to  embrace  all  the  forms  of  essential  error  which,  cither  per  se 
or  when  induced  by  the  other  party  to  the  contract,  give  tlie  i)erson  labour- 
ing under  such  error  a  right  to  rescind  it."  In  illustration  of  tliis  division 
typical  cases  may  be  cited. 

(1)  Error  in  the  Sitbjcd- Matter  of  an  A(jrcement. — The  Earl  of  Wemyss 
obtained  from  Campbell  the  lease  of  a  "  deer  forest."  It  happened  that, 
during  tlie  shooting  season,  no  stags  frequented  that  tract  of  land,  only  a 
few  hinds.  Tlie  Court  here  held  that  the  Earl  had  not  obtained  what  he 
bargained  for ;  and  that  his  belief  that  he  was  getting  a  sporting  estate, 
whereas,  in  truth,  he  was  becoming  tenant  merely  of  a  ]jicturesque  spot 
where  hinds  cra/ed,  amounted  to  error  in  cssentialthits  {Earl  of  Wemyss, 
1858,  20  D.  1090).  .So  in  the  case  of  Hamilton  (1861,  2?.  D.  1033)  the 
Court  held  that  an  error  in  the  description  of  a  subject  sold,  which  had  the 
effect  of  curtailing  its  extent  and  so  depriving  tlie  purchaser  of  buildings 
upon  the  ground  cut  off,  was  material  to  set  aside  the  contract,  as  being 
a  mistake  in  the  identity  of  the  subject  sold.  A  somewhat  similar  case  is 
that  of  Stewart  v.  Hart's  Trs.  (1875,  3  R.  192).  There  a  proprietor  advertised 
lands  for  sale  at  tlie  price  of  £75,  and  subject  to  a  feu-duty  of  £9,  15s. 
Hart  became  purchaser.  Before  Iniying,  Hart  was  aware  that  the  feu-duty 
was  in  truth  but  3s.  In  carrying  through  his  bargain,  however,  he 
emphasised  the  enormity  of  the  feu-duty  as  advertised,  and  so  obtained  the 
subject  at  the  reasonable  price  of  £75.  The  Court,  while  founding  their 
judgment  largely  (tn  the  circumstance  that  Hart's  conduct  had  narrowly 
bordered  on  fraud  in  taking  advantage  of  the  seller's  ignorance,  were  of 
opinion  that  the  seller  was  laliouring  under  essential  error  in  making  the 
contract,  which  was  accordingly  set  aside.  Where  parties  contract  about 
a  subject  which,  unknown  to  both,  has  perished  at  the  date  of  their  consent, 
there  is  clearly  error  as  to  the  subject.  So  where  a  shipper  had  entered 
into  an  arrangement  for  the  charter  of  his  ship  at  a  date  when  the  ship  was 
lost.  Lord  Young  said:  "I  rather  approve  of  the  view  that,  there  being 
nothing  to  show  that  the  vessel  was  in  existence  at  the  date  of  the  contract, 
but  everything  to  suggest  the  reverse,  the  contract  consequently  was  void 
altogether  from  the  beginning,  and  never  came  into  operation  at  all " 
{Gibson,  1896,  34  S.  L.  E.  114  ;  Couturier,  1856,  5  H.  L.  C.  673).  But  where 
one  sold  vats,  being  part  of  the  furnishings  of  a  paint  factory,  for  £2  each, 
and  they  were  afterwards  found  to  contain  white-lead  valued  at  £300,  the 
Court  refused  to  liold  that  there  was  error  to  set  aside  the  contract,  as  the 
intention  of  parties  was  to  contract  for  the  plant  of  the  factory  as  it  stood. 
Ld.  Eullerton  said :  "  There  may  be  a  great  deal  in  the  view  of  Pothier  on 
the  subject  of  the  golden  tripod  found  in  the  net.  That  goes  on  the 
ground  that  the  article  found  was  essentially  different  from  that  for  which 
the  parties  were  dealing;  and  the  rule  might  have  been  applicable  here 
if  there  had  been  any  such  essential  difference  between  the  article  exposed 
and  the  article  found,  as  between  fish  and  a  golden  tripod.  The  case  to 
be  put  on  thejactus  retis  applicable  to  the  present  case  would  be,  not  the 
catching  of  a  golden  tripod,  but  of  an  unexpected  quantity  or  unusually 
valuable  quality  of  fish"  {Dawson,  1851,  13  D.  843). 

(2)  Error  as  to  the  Person  undej^talcing  or  to  loliovi  it  is  ^indcrtalcen. — Under 
this  heading  there  are  few  recorded  instances.  In  1751  Dunlop  made 
several  shipments  of  goods  to  Forbes  &  Crookshanks,  who  were  partners. 
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The  partnership  being  dissolved,  Forbes  (by  a  deceit)  induced  Dunlop  to 
bcheve  that  it  continued,  and  so  to  ship  a  further  consignment.  In  a 
(piestiou  between  iJunlop  and  Forbes'  creditors,  hchl :  tliat  the  j^oods  had 
never  ceased  to  be  the  pro})erty  of  J)unl(jp,  who  liad  never  meant  t<j 
contract  with  Forbes,  but  with  the  tirni  of  Forbes  i'^  Crookshanks;  and 
Dunlop  accordingly  found  entitled  to  tlie  price  of  the  goods  {Dunhqi,  1752, 
M.  4870).  A  case  very  similar  to  this  came  before  the  English  Courts. 
Jones  had  been  for  some  time  a  customer  of  Brocklehurst.  Brocklehurst 
retired  and  made  over  his  business  to  Boulton.  Jones  was  not  made  aware 
of  tiie  change,  and  sent  in  an  order,  which  Boulton  filled.  When  Boulton 
came  to  sue  Jones  for  tlie  j)rice  of  goods  thus  sup])lied,  it  was  held  that 
he  could  not  maintain  the  action,  i'ollock,  C.  B. :  "  It  is  a  rule  of  law  that 
if  a  person  intends  to  contract  with  A.,  B.  cannot  give  himself  any  right 
under  it "  {Boulton  v.  Jones,  1857,  2  H.  &  N.  564).  This  case  was  recognised 
as  authoritative,  and  followed  in  Grierson,  Oldluim,  &  Co.  (1895,  22  E.  812  ; 
and  see  Cumh/,  1878,  o  App.  Ca.  459).  Perhaps  within  this  category 
should  be  ranked  those  cases  where  parties  have  dealt  with  a  right  on  the 
footing  that  one  of  them  possessed  a  character  to  which  he  had  no  ti  ue 
title :  as  where  a  lady,  in  the  belief  that  she  was  vested  in  the  fee  of  lands, 
received  payment  of  a  sum  due  mider  a  bond,  and  granted  her  obligation 
to  give  a  good  discharge.  "When  she  discovered  her  error  (that  she  was 
a  mere  liferenter,  and  not  fiar  of  the  estate),  she  refused  to  grant  tlie 
discharge,  and  offered  to  refund  the  money  which  she  had,  in  ignorance  of 
her  true  character  of  liferenter,  received.  She  was  held  released  from  her 
undertaking  to  grant  the  discharge,  and  found  entitled  to  jtay  back  the 
m.)ney  {Miller,  18:11,  9  S.  542 ;  cf.  Cooper,  1867,  L.  E.  2  H.  L.  149).^ 

(3)  Error  as  to  the  Price  or  Consideration. — Graij  (1879,  7  E.  332)  and 
Mcnzies  (1893,  20  E.  (H.  L.)  123)  are  illustrations  of  contracts  entered  into 
by  sons  with  their  parents,  as  to  entailed  estates,  under  error  as  to  the 
value  of  their  interest.  In  both  cases  the  error  was  held  to  be  in 
essentialibus. 

(4)  Error  as  to  the  Quality  of  the  Thing  engaged  for. — "Wilson  contracted 
to  drive  a  tunnel  for  the  Caledonian  Eailway  Company,  and,  relying  on  plans, 
schedules,  and  specification  produced,  tendered  for  a  price  which  turned  out 
to  be  wholly  inadecpiate  owing  to  the  nature  of  the  strata  through  which 
he  had  to  bore.  At  the  date  of  sending  out  the  specifications  the  company 
and  their  engineer  knew  the  nature  of  the  strata ;  but  they  misrepresented 
its  true  character.  The  issue  allowed  was  one  of  error  induced  by  the 
misrepresentations  of  the  defender  {Wilson,  1860,  24  D.  1408). 

(5)  Error  as  to  the  Nature  of  the  Contract  is  best  exemplified  in  the  case  of 
Stewart  v.  Kennedy  (1890,  17  E.  (H.  L.)  25).  There  Stewart  made  Kennedy 
an  offer  for  the  sale,  at  a  named  price,  of  the  ]\Iurthly  entailed  estates. 
Kennedy  accepted  in  terms.  The  offer  contained  a  stii)ulation  '"  the  sale  is 
made  subject  to  the  ratification  of  the  Court."  The  offer  was  held  by  the 
Court  to  mean  sale  at  the  price  named,  on  the  consent  of  the  Court  to  the 
disentail  being  obtained.  Stewart  maintained  that  he  intended  to  sell  only 
if  the  Court,  on  a  consideration  of  the  circumstances,  should  be  of  opinion 
that  this  was  a  fair  price.  It  was  held  that  this  was  error  in  the  essentials 
of  the  contract.  Lord  Herschell  thought  that  this  error  "affected  both 
parties  to  the  contract ;  for  it  concerned  them  both  whether  the  sale  was 
an  absolute  one,  or  to  take  eflect  only  if  the  Court  were  so  well  satisfied 
that  the  price  and  other  conditions  were  proper,  as  to  order  a  sale  on  those 
terms,  and  I  cannot  say  that  the  alleged  error  was  one  which  did  not  touch 
the  price." 
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Two  issues  are  appropriate  to  try  the  question  of  essential  error: 
1.  an  issue  of  essential  error  pure  and  simple;  2.  an  issue  of  essential 
error  induced  by  misrepresentation  (cf.  L.  P.  Hope,  Hoijg,  1864,  2  M.  848). 
The  former  issue  will  be  granted  (1)  where  the  parties  were  at  cross- 
purposes  in  the  case  of  an  ambiguous  contract ;  (2)  where  they  were 
labouring  under  a  mutual  error  which  they  shared,  and  on  the  faith  of 
which  they  contracted ;  and  (3)  where  the  granter  of  a  unilateral  deed 
signed  it  in  ignorance  of  its  true  nature  or  of  his  own  rights. 

1.  IJssentlal  Error. — (1)  Questions  of  the  construction  of  writings  are 
for  the  decision  of  the  Court ;  and  if  one  of  the  parties  to  a  contract  has 
})ut  upon  its  terms  a  construction  which  the  Court  holds  to  be  well  founded, 
the  other  party  will  not  be  heard  to  say  that  he  |)ut  another  and  different 
construction  on  the  words  used,  and  so  contracted  in  error,  unless  he  show 
that  his  error  was  induced  by  the  other  party  to  the  contract.     In  Stewart's 
ease  (sitpra),  Lord  Herschell  said,  with  reference  to  the  pursuer's  contention 
that,  in  respect  that  he  had  put  upon  his  contract  a  meaning  different  from 
that  which  the  Court  had  decided  to  be  the  sound  construction,  he  was 
entitled  to  an  issue  of  essential  error  pure  and  simple :  "  This  contention  is 
certainly  a  sufficiently  startling  one.     He  made  the  respondent  an  offer 
which  all  the  Courts  have  held  to  bear  a  certain  construction.     Tliis  offer  the 
respondent  accepted.     And  now  it  is  sought  to  reduce  the  contract,  simply 
on  the  ground  that  the  appellant  did  not  intend  to  make  the  offer  which  the 
Courts  have  held  that  he  did  make.     Such  a  contention  is  far-reaching  in  its 
conse([uences.     It  would  apply  in  every  case  where  the  parties  differed  in 
their  construction  of  an  essential  part  of  the  contract.     After  litigating  the 
nuitter  through  all  the  Courts,  it  would  always  be  open  to  the  defeated 
litigant  to  reduce  the  contract,  provided  he  could  show  that  he  understood 
the  contract  to  bear  the  interpretation  for  which  he  had  contended."     It  is 
where  ambiguity  of  expression  will  support  two  constructions,  and  one  of 
the  parties  used  the  words  with  one  meaning  and  the  other  party  employed 
them  with  their  alternative  signification,  that  an  issue  of  essential  error 
will  he  allowed  (see  Addison  on  Contract,  9th  ed.,  118).     Such  agreements 
are    of   necessity  .rare,  but   there   is  one  very  remarkable  instance   upon 
record  in  Baffien  (1864,  2  H.  &   C.  906).     There  the  plaintiff  sold  to  the 
defendant  one  hundred  and  twenty-five  liales  of  Surat  cotton,  to  arrive  ex 
ship  Peerless  from   Bombay.     Xow,  it  so  happened   that  there   were   two 
ships  of  that  name  sailing  that  autumn  from  Bombay,  the  one  in  October 
and  the  other  in   December,  and  that  the  defendant  meant  the  former, 
while  the  plaintiff  meant  the  latter.     The  contract  was  accordingly  held 
vtjid  from  the  beginninfi;. 

In  Buchanan  (1878,  5  E.'  (H.  L.)  69)  "a  person  made  an  offer  for  the 
lease  of  a  farm  which  was  entertained,  but  neither  accepted  nor  declined. 
After  a  few  weeks  he  subscribed  a  second  offer.  There  was  no  written 
acceptance,  but  the  tenant  entered  upon  the  farm  and  remained  in 
possession  for  two  years.  Dispute  having  arisen,  the  tenant  was  called  on 
to  execute  a  lease  in  terms  of  the  second  offer,  which  he  declined  to  do. 
In  an  action  brought  by  the  landlord  it  was  proved  that  the  tenant  under- 
stood that  the  second  offer  was  to  be  read  along  with  the  first,  but  the 
landlord  understood  tliat  the  second  superseded  the  first.  Held  that  there 
was  no  consensus  in  idem,  and  therefore  no  contract."  Lord  Blackburn  (p. 
82):  "  If  the  one  thought  it  was  black  and  the  other  thought  it  was  white, 
the  possession  under  that  mutual  mistake  would  operate  nothing  as  to 
making  a  lease." 

(2)  Mutual  Error. — Where  parties  contract  on  a  joint  assumption  of  a 
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certain  state  of  facts  or  law,  if  their  assumption  was  unfounded  there  was 
no  contract  {Mercer,  1871,  9  M.  618,  10  M.  (H.  L.)  39,  L.  \{.  2  Sc.  Ap.  22:3). 
There  a  father  and  liis  dau<,fhter  entered  into  a  contract  hy   which  the 
daughter  discharged  all  her  claims  under  her  father's  antenuptial  settle- 
ment.    At  the  time  of  making  the  contract  the  father  and  daughter  were 
in  error  as  to  the  sound  construction  of  the  settlement,  and  hargained  on 
the  footing  that,  in  terms  of  the  settlement,  the  daughter  had  no  vested 
interest  in   her  deceased   mother's  estate.     On   a  sound  C(-)nstruction  the 
daughter   had  a  vested  interest   in    her   mother's  estate;    and  was   held 
entitled  to   reduction   nf    tlie   discharge   after  her   father's  death.      Lord 
Ardmillan  is  reported  (p.  049)  to  have  said:  "If  there  was  mutual  error — 
error  on  the  part  of  hoth  tlie  father  and  the  daughter — on  an  essential  ynut 
.  .  .  and  if,  under  mutual  error,  the  daughter  granted,  and  the  father  took,  a 
discharge  on  the  erroneous  footing  that  she  had  no  such  rights,  then  the 
discharge  cannot  stand.     Essential  error  is  a  well-recognised  ground  for 
setting  aside  a  deed  of  this  nature.    It  may  l)e  mutual  ernn-  and  innocent,  or 
it  may  be  error  in  one  party  caused  by  misrepresentation  by  the  otlier 
j.arty.      In   either   case   essential   error   is   a   good   ground   of   reduction. 
'  Those  who  err  in  the  substantials  of  what  is  done,  contract  not'  (Stair,  1.10. 
13)."     So  where  the  contract  was  for   the  discharge  by  A.  of   "all   his 
claims,"  and  it  appeared  that  there  were  claims  of  which  the  parties  were 
ignorant,  the   contract  was  held  reducible  on  the  simple  issue  {riirdom, 
1856,  19  D.  206  :  Dickson,  1854,  16  D.  586;  Johndonc,  1857,  3  Macq.  619 ; 
Miller,  siqrra,  1851,  9   S.  542).     And  wliere  A.  agreed  to  lease  a  fishery 
from  B.  on  the  assumption  tliat  A.  had  no  estate  and  that  B.  was  the  tenant 
in    fee,  and  it    turned    out   that   A.    was    fiar   and   that  the  parties  had 
consented  in  error,  the  lease  was  lield  invalid  {Cooper,  1867,  L.  E.  2  H.  L. 
149;  cf.  Jones,  L.  R  3  Ch.  D.  779;  and  cf.  Scrcibster  Harhour  Trs.,  1864,  2 
M.  884).     So  it  was  held,  in  England,  that  the  Court  has  power  to  set  aside 
a  consent  order,  where  it  has  been  completed  and  acted  on  without  all'ecting 
the  interests  of  third  parties,  where  the  order  has  been  obtained  by  mutual 
mistake  {Jfuddcrsjlrhf  Jkuiking  Co.,  1895,  2  Ch.  273;  see,  too,  Lord  Ormidale 
in  Haird's  Trs.,  1877,  4  \l  at  p.  1011).     AVliere,  however,  the  transaction 
between  the  parties  is  really  a  compr(jmise,  or  where  the  position  of  parties 
is  materially  altered,  there  is  no  room  for  the  plea  of  essential  error  {Crieve, 
1828,  6  S.  454;  Banlder,  1865,  3  M.  536;  Kijii^cn,  1874,  1  IJ.  1171:  Kerr 
on  Fraud  and  Mistake,  2nd  ed.,  474). 

(3)  In  the  case  of  unilateral  deeds  the  decisions  fall  under  two  heads : 
{a')  wlicre  the  signatory  signs  one  deed  in  the  belief  that  it  is  another  of 
dillerent  import :  {h)  where  riglits  are  discharged  sine  causa  in  ignorance 
of  their  true  value,  {a)  In  M'LauriiiscsLse  (1875, 3  E.  265)  an  old  lady  and 
gentleman  sought  reduction  of  a  disposition  granted  by  them  in  fa^•our  of 
their  daughter.  They  averred  tliat  tliey  signed  the  deed  in  tlie  l)elief  that 
it  was  testamentary  and  revocable.  They  were  but  imperfectly  acquainteil 
with  the  English  language,  in  which  the  deed  was  written,  and,  although 
it  was  hurriedly  read  over  to  them,  they  did  not  understand  its  contents. 
They  were  granted  an  issue  of  "  essential  error  as  to  the  substance  and 
effect  of  the  said  deed."  But  Munro  (1874,  1  E.  522),  decided  in  the  otlier 
Division,  appears  to  be  in  contradiction  to  this  decisiou.  In  Iiitchie  (1866, 
4  M.  292),  Ld.  Pres.  M'Xeill  said:  "No  doubt  essential  error  is  a  ground  for 
setting  aside  a  deed,  as  where  a  party  alleges  that  he  signed  one  deed  for 
another.  Tliere  are  dillerent  kinds  of  essential  error,  and  that  is  one  of 
them.  Another  kind  of  error  is  where  a  party  grants  a  deed  of  an 
ambi-^uous  nature,  and  which  may  have  a  more  comprehensive  meaning 
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than  he  though l  it  had,  ur  which  may  carry  rights  which  he  never  intended 
to  convey  at  the  time  he  executed  it." 

(b)  It  is  settled  by  a  long  series  of  decisions  that  discharges,  granted  by 
wives  and  children  of  provisions,  sine  caum  and  in  ignorance  of  their  legal 
rights,  mav  be  reduced  {Lad//  Forbes,  1765,2  Pat.  App.  84;  Dickson,  1854,  10 
D.  586  ;  M'Zeod,  1870, 8  M. '( H.  L.)  99  ;  cf.  Fiirdom,  1856, 19  D.  206).     Com- 
pare the  case  where  a  trustee  in  bankruptcy  is  discharged  in  ignorance  that 
assets  vested  in  the  bankrupt  have  not  been  recovered.     Such  discharge 
does  not  reinvest  the  assets  in  the  bankrupt ;  but  the  Court  will,  on  their 
discovery,  appoint  a  new  trustee  {Whyte,  1891,  18  E.  (H.  L.)  37  A.  C.  608). 
2.  Essential  Error  induced. — The  law  as  to  "  essential  error  induced  "  by 
the  representations  of  one  party  to  a  contract  has  been  finally  laid  down  in  the 
House  of  Lords  in  the  cases  of  /S'/t'^vyr/,  1890, 17  R.  (H.  L.)  25,  and  Menzies,l^^?j, 
20  E.  (H.  L.)  123.     On  the  assumption  that  one  of  the  parties  to  a  contract 
reduced  to  writing  has  put  a  sound  construction  on  its  terms,  the  other  party 
can  reduce  on  the  ground  of  essential  error  only  by  showing  that  his  error  was 
induced  by  the  first  party.     Error  induced  by  a  third  party  is  of  no  effect 
{Breeford's   Trs.,   1877,  4  E.   363;  Yomiff,  1889,    17  E.   231).      "Without 
venturing  to  affirm  that  there  can  be  no  exceptions  to  the  rule,  I  think 
it  may  be  safely  said  that,  in  the  case  of  onerous  contracts  reduced  to 
WTiting,  the  erroneous  Ijelief  of  one  of  the  contracting  parties  in  regard 
to  the  nature  of  the  obligations  which    he  has  undertaken  will  not  be 
sufficient  to  give  him  the  right,  unless  such  belief  has  been  induced  by 
the  representations,  fraudulent  or  not,  of  the  other  party  to  the  contract " 
(per  Ld.   Watson,   17   E.  (H.   L.)   29).      And  again,  in  Menzies'  case,  his 
Lordship  said  (20  E.  (H.  L.)  142) :  "  Error  becomes  essential  whenever  it 
can  be  shown  that  but  for  it  one  of  the  parties  would  have  declined 
to  act.     He  cannot  rescind   unless  his  error  was  induced  by  the  repre- 
sentations of  the  other  contracting  party,  or  of  his  agent,  made  in  the 
course  of  negotiation  and  with  reference  to  the  suljject  -  matter  of  the 
contract.     If  this  error  is  proved  to  have  been  so  induced,  the  fact  that 
the  misleading  representations  were  made  in  good  faith  affords  no  defence 
against  the  remedy  of  rescission.     That  principle  has  been  recently  affirmed 
by  the  House  in  Adam  (1888,  L.  E.  13  App.  Ca.  308);  Ste^oart  (1890,  L.  E. 
15  App.  Ca.  108,  17  E.  (H.  L.)  25);  and  in  Ei:ans,  decided  this  week  [not 
reported]."     As  to  error  of   one   party  known  to,  and  taken   advantage 
of    l)y,   the   other,   see    Kerr,    2nd    ed.,   486 ;    Steivart,    1875,   3   E.    192, 
supra. 

IT.  Payment  in  Error. — Money  paid  in  error  maybe  recovered  if  the 
mistake  was  one  of  fact  (Stair,  i.  7.  9  ;  Ersk.  3.  3.  54;  Bell,  Prin.  531).  "I 
think  that  the  general  rule  of  our  law  is  that  there  is  difficulty  in  sustaining 
an  action  of  condictio  indebiti  in  consequence  of  the  party's  ignorance  of  law  ; 
and  no  effect  will  be  given  to  such  ignorance  except  in  very  special  circum- 
tances.  There  are  some  errors  in  law  that  you  cannot  listen  to  a  party  plead- 
ing ignorance  of  "  (L.  P.  M'Neill  in  Dickson,  1854, 16  D.  586).  So  L.  P.  Inglis 
in  Balfour  (1877, 4  E.  454) :  "  A  party  having  made  a  payment  in  error  must, 
before  he  can  recover,  show  that  the  error  was  not  induced  by  his  own 
fault,  but  was  due  to  adverse  circumstances,  or  the  fault  of  the  other  party." 
And  Lord  Shand  said  (p.  462) :  "  The  defender  has  no  right  to  retain  money 
paid  to  him  under  a  mistake  in  fact.  I  am  satisfied  that  the  sound  rule 
applicable  to  such  circumstances  is  that  stated  by  Mr.  Justice  Williams  in 
Tovmsend  (8  C.  B.  (N.  S.)  477) :  '  Since  the  case  of  Kelly  (9  M.  &  W.  54)  it 
has  been  established  that  it  is  not  enough  that  a  party  had  the  means  of 
learning  the  trutli  if  ho  liad  chosen  to  make  inquiry.     The  only  limitation 
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now  is,  that  he  iiiiist  waive  all  iiKHiiry.' "  AccorJinj,']y,  where  a  person  paid 
money  in  the  knowledge  that  it  was  not  due,  he  was  not  entitled  to  recover, 
on  the  ground  that  he  must  he  presumed  to  iuive  waived  all  ohjections  and 
admitted  the  deht  {Dulmrllhir/f„a  Iron  Co.,  1889,  16  R.  .523).  "' While  it  is 
true  that  a  failure  of  consideration  is  a  good  ground  for  the  recovery  of 
money  paid,  it  is  a  familiar  and  well  settled  principle  of  law,  that  where  a 
|H  I  son,  with  lull  knowledge  of  all  the  circumstances,  pays  money  voluntarily 
and  without  com})ulsion,  he  shall  not  afterwards  reeoxer  hack  the  money 
so  paid.  I)ut  mon(!y  paid  hy  a  mistake  of  fact,  which  causes  an  unfounded 
belief  of  a  lialjility  to  pay,  may  generally  be  recovered  back,  even  if  the 
mistake  arises  from  negligence,  but  not  if  the  mistake  allects  only  the 
motives  of  the  party  in  paying  the  money,  and  not  his  obligation  to  jmy 
it"  (rarsons  on  Contracts,  vol.  i.  467).  An  analogous  case  occurred  where  a 
railway  clerk  delivered  goods,  without  a  proper  delivery-order,  to  the  wrong 
person,  and  the  company  were  held  entitled  to  demand  their  redelivery,  no 
third  party  having  sulfered  through  the  mistake  (7 lie  Caledonian  Rv:y.  Co., 
1879,  7  R.  151).     See  Condictio  indebiti. 

III.  Clerical  Error. — Errors  of  the  nature  of  clerical  blunders,  or 
errors  calculi,  may  be  set  right  or  overlooked.  A  sasine  was  held  not 
vitiated  by  reason  of  a  clerical  error  in  its  text  {More,  1851,  1:5  1).  1381 ; 
Johmton,  1865,  3  M.  954).  In  Ritchie  (1849,  12  D.  119),  held  competent  to 
rectify  an  interlocutor  not  extracted;  and  in  Miller  (1850,  12  D.  964),  to 
correct  a  clerical  error  in  extract  decree.  So,  too,  the  Liquidators  of  the 
Benhar  Coed  Co.  (1891,  19  R.  108),  by  note  to  the  Court,  obtained  authority 
to  correct  an  error  in  an  extract  decree;  and  in  Petition,  Sandeman  (1892, 
not  reported),  the  Court  granted  authority  to  correct  clerical  errors  which 
liad  originally  appeared  in  the  summons  of  an  action,  and  thence  been 
transferred  to  the  Register  of  Sasines.  The  agents  of  the  petitioners  were 
authorised,  at  sight  of  the  Keeper  of  Records,  to  make  the  correction  (see 
Steven,  1848, 10  1).  1287).  Where,  through  error,  a  bond  bore  to  be  in  favour 
of  William,  instead  of  Matthew,  Waddell,  tiie  Court  holding  itself  not  justified 
in  making  so  radical  an  alteration,  allowed  ^Matthew  to  reduce  the  bond  on 
the  ground  of  essential  error  (  Waddell,  1863, 1  M.  635).  A  somewhat  similar 
case  is  that  of  Tlte  N.  B.  Insurance  Co.  (1864,  3  M.  1).  A.  and  R.,  in  con- 
templation of  their  marriage,  jointly  effected  an  insurance  over  their 
lives  for  £400,  payable  on  tlie  death  of  either  of  tlie  spouses.  In  framing 
the  policy  the  ollicers  of  the  insurance  company,  by  mistake,  made  the  sum 
payable  "to  the  executors  or  assignees  of  the  assured."  In  a  competition 
between  the  surviving  spouse  ami  tlu'  trustee  on  the  sequestrated  estate 
of  the  predeceasor,  held  that  this  was  a  clerical  error  on  the  part  of  the 
insurance  comi)any,  anil  that  the  trustee  was  not  entitled  to  found  on  the 
error,  to  the  effect  of  defeating  the  rights  of  the  survivor.  On  like  grounds, 
the  Court  rectified  an  error  in  a  plan.  \\\  feu-contract  a  superior  bound 
himself  to  make  roads  as  delineated  and  coloured  brown  on  a  relative  plan. 
A  number  of  roads  other  than  those  intended  were  coloured.  Tliis  was  not 
observed  for  several  years,  when  a  new  vassal  entered,  and  sued  the  superior 
for  the  cost  of  making  these  extra  roads.  When  he  purchased,  the  new 
vassal  did  not  know  of  the  condition  expressed  on  record.  The  Court 
treated  the  wrong  colouring  as  a  clerical  errcn-,  and  put  it  right  {Clasfiow 
Fcuinij  and  Buildin<i  Co.,  18S7,  14  R.  610).  As  to  error  calculi,  see  Gordon, 
1829,' 7  S.  323;  lirown,  1848,  10  1).  867.  It  is  a  question  whether  a 
clerical  error  in  a  Statute  mav  be  overlooked  (J/,  of  Brcadalham\  1846,  8 
I).  1062). 

[The  reader  is  referred  to  Anson  on  Contracts,  Stli  ed.,  127-142  ;  Rollock 
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on  Contracts,  6tli  ed.,  4J0-502  ;  Addison,  Dlh  cd.,  118  ci  scq. ;  Kerr  on  Fraud 
and  Mistake,  2nd  ed.,  466.] 

See  Fraud  ;  Discharge  ;  Eepetitiox. 


Escape  of  a  Prisoner. — A  prisoner  who  escapes  from  a 
prison  where  he  is  lawfully  confined  is  guilty,  at  common  law,  of  Prison- 
IjKEAKING  (q.v.). 

By  the  Act  16  Geo.  ii.  c.  ol,  it  is  criminal  to  aid  or  assist  prisoners  to 
attempt  to  escape  out  of  lawful  custody.  By  tliis  Statute  it  is  provided  (s.  1) 
that  any  person  aiding  or  assisting  in  the  escape  from  jail  of  any  prisoner 
convicted  of  treason,  or  any  felony,  except  petty  larceny,  shall  he  guilty  of 
felony,  and  liahle  to  penal  servitude  for  seven  years ;  and  if  such  prisoner  was 
in  jail  convicted  of  petty  larceny,  or  any  other  crime,  not  being  treason  or 
felony,  any  person  aiding  oi'  assisting  him  to  escape  shall  he  guilty  of  a 
misdemeanour,  and  liahle  to  punishment  hy  fine  and  imprisonment.  Any 
jierson  (s.  2)  con\'eying  any  disguise,  instrument,  or  arms  to  help  the  escape 
of  a  prisoner  convicted  of  treason  or  felony,  shall  he  guilty  of  felony,  and 
liable  to  penal  servitude  for  seven  years :  and  if  such  prisoner  was  confined 
for  any  less  crime,  the  offence  shall  be  a  misdemeanour,  punishaljle  by  fine 
and  imprisonment.  Any  person  (s.  o)  assisting  a  prisoner,  charged  with 
ti'eason  or  felony,  to  escape  from  a  constal)le  or  other  lawful  officer,  shall  be 
guilty  r»f  felon}',  and  liable  to  penal  servitude  for  seven  years.  Prosecutions 
for  these  offences  (s.  4)  must  be  commenced  within  one  year  after  the  offence 
lias  been  committed. 

The  Act  52  Geo.  in.  c.  156,  deals  with  the  offence  of  assisting  prisoners 
of  war  to  escape.  By  sec.  1  it  is  provided  that  every  person  who  aids  or 
assists  a  prisoner  of  war  to  escape  out  of  Her  Majesty's  dominions  shall  l)e 
guilty  of  a  felony,  and  lial)le  to  penal  ser\-itude  for  fourteen  or  seven  years. 
It  amounts  to  an  offence  under  the  Act  (s.  2)  if  a  prisoner  of  war  under 
jiarole  be  aided  in  escaping  I'rom  that  part  of  Her  Majesty's  dominions 
wliere  he  may  l)e  under  ])arole,  although  no  assistance  be  given  such  person 
in  fpiitting  the  coast  of  Her  Majesty's  dominicms.  It  is  an  offence  under 
the  Act  (s.  3)  to  give  an  escaping  prisoner  of  war  assistance  on  the 
high  seas. 

If  a  messenger-at-arms  culpal)ly  allows  a  deljtor  to  escape  whom  he  has, 
or  might  have,  arrested,  he  will  be  lial)le  for  the  amount  of  the  debt  in  the 
diligence.— [Stair,  iv.  48.  20;  Ersk.  iv.  3.  14;  Hume,  i.  527,  note  3 ;  Bell, 
Com.  ii.  438.] 


Escheat. — This  term  is  derived  from  the  French  W(jrd  crhoir,  to 
happen  or  fall,  and  signifies  confiscation  or  forfeiture  of  a  man's  estate. 
Escheat  is  either  single  or  liferent.  Single  escheat,  which  is  the  forfeiture 
to  the  Crown  of  a  man's  moveable  estate,  is  part  of  the  penalty  of  a  ca])ital 
sentence.  It  is  also  included  among  the  statutory  pains  of  bigamy,  deforce- 
ment, profanity,  and  perjury,  and  it  falls  u])on  deminciation  following  on  a 
sentence  of  cmtlawry.  Prior  to  1748  both  single  and  liferent  escheat 
followed  upon  denunciation  and  putting  to  the  horn  i'oi'  non-payment  of 
a  civil  debt  or  non-performance  of  an  oljligation.  But  the  Act  20  Geo.  ir. 
c.  50,  abolished  the  casualties  of  single  and  liferent  esciieat  incurred  by 
denunciation  for  civil  debts. 

Liferent  escheat  is  the  forfeiture  to  the  superior  of  the  rents  of  the 
vassal's  lands  durinir  his  life,  oi'  while  lie  remains  a  rebel.     Liferent  escheat 
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follows  upon  sentence  of  outlawry,  if  the  reljel  remains  unrelaxed  for  a 
year.  It  pmhahly  also  falls  where  a  convict,  sentenr-ed  to  death,  makes 
his  escape,  and  endures  until  the  convict  is  recajitured  or  surrenders.  la 
the  case  of  liferent  escheat,  the  fee  remains  in  the  vassal,  and  he  may 
dispose  of  this,  provided  he  does  not  thereby  i)rcjudice  the  rights  of  the 
l)arty  entitled  to  Mx'  liferent  escheat  {M'Criw,  18.39,  Mad.  &  K.  (J4o). 

In    Scotland,  on   a   conviction  of   treason,  all    the   accused's   property, 
heritable  and  moveable,  is  forfeited   to  the  Crown.      In  P^jigland,  escheat 
does  not  now  follow  on  a  conviction  of  treason  or  felony  (33  &  34  Vict  c 
23). 

[Hume,  i.  54G  ;  ii.  271,  482:  Ersk.  ii.  5.  53;  Koss,  Led.  i.  274:  Bell 
Frin.  s.  730 ;  Bell,  Conv.  i.  539,  G27.] 

See  Confiscation  ;  Forfeiture  ;  Fugitation  ;  Outlawry. 


Esquire. — See  Au.mii;er. 


Estate    Duty    under  52  Vict.   c.   7.— The  Customs   and 

Inliiuil  JicNcnuc  Ad,  1 889,  imposed  a  duly  which  is  known  as  the  temporarv 
estate  duty,  the  charu-e  l)eing  declared  inapplical)le  in  the  case  of  persons 
dying  on  or  after  1  .lune  1896.  It  is  a  stamp  duty,  and  is  placed  under 
the  c^are  and  management  of  the  Commissioners  of  Inland  Eevenue  (s.  9). 
Further,  it  is  a  duty  in  addition  to  all  death  duties  other  than  legacy 
duty  (s.  5  (5),  s.  G  (4)) ;  but  it  is  to  be  observed  that  it  is  not  leviable  in 
respect  of  any  property  chargeable  with  duty  under  the  provisions  of  the 
Finance  Act,  1894  (see  sec.  1,  Sched.  1,  and  sec.  24  of  that  Act).  It  is  not  a 
"probate  duty  "  in  the  sense  of  51  &  52  Vict.  c.  60,  s.  5. 

The  rate  of  the  dutv  is  one  pound  for  every  full  sum  of  £100,  and  for  any 
fraction  of  £100  over  any  nndtiple  of  £100  (s.  5  (4),  s.  6  (2)). 

It  is  chargeable  (1)  upon  property  included  in  affidavits  or  inventories 
and  accounts,  and  (2)  upon  successions. 

1.  Sec.  5  (1)  provides  that  where,  in  the  case  of  any  person  applving 
for  prol)ate  or  letters  of  administration  granted  in  England  or  Ireland  on  or 
after  1  June  1889,  or  exhil)iting  an  inventory  in  Scotland  on  or  after 
that  day,  the  value  of  the  estate  and  effects  in  respect  whereof  duty  is 
chavgcil  on  the  affidavit  or  inventory  by  sec.  27  of  44  Vict.  c.  12,  exceeds 
£I0,IK)0,  he  shall,  together  with  such  affidavit  or  inventory,  deliver  a  state- 
ment of  the  value  of  such  estate  and  effects,  to  be  transmitted,  with  the 
affidavit  or  inventory,  to  the  Commissioners  of  Iidand  Eevenue. 

It  is  to  be  observed  that  estate  duty  payable  under  sec.  5  is  payable  in 
the  first  instance  out  of  the  general  residiuxry  personal  estate  {Itc  Bourne, 
L.  K.  [1893],  1  Ch.  188);  and  that  the  intention  of  the  section  is  to  grant 
the  duty  whenever  the  whole  estate  of  a  deceased  person  exceeds  £10,00U, 
without  any  reference  to  the  question  of  what  any  particular  individual 
takes  {Attorney-General  v.  Ahenlare,  L.  E.  [1892],  2  Q.  B.  684). 

Sec.  5  (2)  provides  that  where  the  value  of  the  personal  or  moveable 
property  included  in  an  account  delivered  according  to  sec.  38  of  44  Vict.  c. 
12,  on  or  after  1  June  1889,  exceeds  £10,000,  the  person  delivering  the 
account  shall  also  deliver,  together  therewith,  a  statement  of  the  value  of  such 
property. 

Sec.  5  (3)  provides  that  where  a  further  affidavit  is  required  to  be 
delivered  (44  Vict.  c.  12,  s.  32).  or  an  additional  inventory  is  required  to  be 
exhibited  (see  Inventory  Duty),  and  the  value  of  the  estate  and  effects 
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contained  in  the  former  aftidavit  or  inventory  exceeds  £10,000,  the  person 
delivering  the  further  attidavit,  or  exhibiting  the  additional  inventory,  shall 
deliver  therewith  a  statement  of  the  value  of  the  estate  and  ehects  included 
therein,  or  of  the  increase  of  value  of  the  estate  and  effects  included  in 
the  former  affidavit  or  inventory,  as  the  case  may  be.  Where,  however,  the 
value  of  the  estate  and  effects  contained  in  the  former  affidavit  or  inventory 
does  not  exceed  £10,000,  and  such  value,  together  with  the  value  of  the 
estate  and  effects  included  in  the  further  affidavit  or  additional  inventory 
delivered  or  exhibited,  or  the  increased  value,  as  tlie  case  may  be,  exceeds 
£10,000,  the  person  aforesaid  shall  deliver  a  statement  of  the  estate  and 
effects  included  therein,  and  in  the  former  aftidavit  or  inventory,  or  of  the 
value  as  increased  of  the  estate  and  effects  included  in  the  former  affidavit 
or  inventory,  as  the  case  may  be. 

These  provisions  are  not  operative  where  a  further  or  additional 
inventory  is  delivered  or  exhibited  of  any  estate  or  effects  of  a  deceased 
person  after  a  former  aftidavit  or  inventory  of  the  estate  and  effects  of  the  same 
personhas  been  dehvered  or  exhibitedandrecordedpriortol  June  1889(s.5(7)). 

In  Scotland,  a  return  of  duty  overpaid  on  any  statement  delivered  under 
sec.  5  shall  be  made  in  like  manner  as  a  return  in  the  case  of  stamp  duty 
overpaid  on  an  additional  inventory  (see  Inventory  Duty).  In  England 
and  Ireland,  the  provisions  of  44  Vict.  c.  12,  s.  31,  are  made  applicable 
(s.  5  (6)). 

2.  Sec.  6  (1)  provides  that  where  the  value  of  any  successKjn  upon 
the  death  of  any  person  dying  on  or  after  1  June  1889  chargeal)le  with 
duty  under  the  Succession  Duty  Act,  1853,  and  the  Customs  and  Inland 
Eevenue  Act,  1888,  exceeds  £10"',000,  and  where  the  value  of  any  succession 
to  real  property  under  the  will  or  intestacy  of  any  person  so  dying  charge- 
able with  duty  under  the  said  Act  does  not  exceed  £10,000,  but  such  value, 
together  with  the  value  of  any  other  benefit  taken  by  the  successor  under 
such  will  or  intestacy  exceeds  £10,000,  a  separate  statement  of  the  value  of 
the  succession  shall  be  delivered  to  the  Connnissioners  of  Inland  Eevenue, 
together  with  the  account  under  sec.  45  of  the  Succession  Duty  Act,  1853 
(see  Legacy  and  Succession  Duties).  It  is  to  be  oliserved  that  the  Act  means 
by  "  succession  "  not  the  interest  of  any  particular  recipient,  Init  whatever 
passes  on  the  death  {Attorney-General  \.  Ahcrdarc,\j.  \l.  [1892],  2  Q.  B.  084). 

Sec.  6  (5)  directs  that  the  value  upon  which  the  duty  in  respect  of  a 
succession  to  real  property  is  to  be  charged  and  assessed  shall  be  ascertained 
in  accordance  with  the  Succession  Duty  Act,  1853,  subject  to  the  following 
provisions : — («)  In  the  case  of  a  successor  who  is  entitled  to  the  real 
property  comprised  in  his  succession  for  an  estate  in  fee-simple,  or  in  fee 
according  to  the  custom  of  any  manor,  or  for  lives  renewable  under  any 
custom  or  under  any  lease  for  lives,  or  for  any  estate  in  tail,  or  under  an 
entail  under  which  he  can  acquire  the  property  in  fee-simple  without 
consent  of  any  person,  or  is  entitled  to  any  such  property  for  life,  and 
competent  to  dispose  as  he  shall  think  fit  of  a  continuing  interest  therein, 
the  value  shall  be  the  principal  value  of  such  property,  based  upon  the 
annual  value  after  making  such  allowances  (if  any)  as  ought  to  be  made 
under  the  said  Act.  The  duty  payable  in  respect  of  such  principal  value 
shall  not  in  any  case  exceed  tlie  amount  which  would  Ijc  chargeable  upon 
an  annuity  equal  to  such  annual  value  according  to  the  highest  value  in 
Table  III.  in  the  schedule  of  the  Succession  Duty  Act,  1853  ;  {h)  In  the 
case  of  an  increase  of  benefit  accruing  to  a  successor,  and  chargeable  to 
succession  duty  by  reference  to  sees.  5,  20,  or  25  of  the  Succession  Duty 
Act,  1853,  where  the  value  of  the  succession,  apart  from  the  increase  of 
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benetit,  sliall  exceed  £1U,00(),  such  increase  of  l)enefit  shall  be  chargeable  with 
(liitv  uiitlcr  tliis  section,  whatever  may  be  tiie  value  thereof:  and  where  the 
\aliii'  of  the  succession,  a])art  from  the  increase  of  benefit,  shall  n<jt  exceed 
X1U,UUU,  the  value  of  such  increase  of  benclit,  as  well  as  of  every  ])receding 
increase  of  benefit,  sliall  ])e  added  to  the  value  of  the  successi(jn  ffU'  the 
purpose  (tf  the  said  duty. 

'{'he  duty  inip<tscd  by  sec.  G  shall,  subject  Lo  the  provisions  <jf  this  Act, 
l)e  assessed  and  paid  in  like  manner  as  succession  duty,  and  be  subject  to  the 
enactments  relating-  to  that  duty,  so  far  as  the  same  are  applicable  (s.  6(4)). 
Further,  the  (hity  shall,  in  the  case  of  real  proi)erty,  be  a  first  charge 
thereon,  or  on  the  successor's  interest  therein,  according  as  it  is  or  is  not 
chargeai)le  on  tlie  ]»rincipal  value  of  sucli  property,  and  shall  be  paid  in  like 
manner  as  if  the  duty  were  a  part  of  the  succession  duty  payable  under  51 
Vict.  c.  8,  s.  22,  and  together  with  the  payments  in  respect  of  that  duty 
(s.  6  (6)).     See  Lecacv  and  Succession  Duties. 

The  dutv  imposed  by  sec.  G  shall  not  be  payable  np(m  the  value  of 
leaseholds  passing  by  will  or  devolution  by  law,  or  of  property  included  in 
an  account  delivered  according  to  44  Vict.  c.  12,  s.  38,  as  amended  by  this 
Act  (see  Account  IJuty),  in  respect  of  wliich  \alue  duty  has  been  paid 
under  sec.  5  of  this  Act  (s.  G  (3)). 

'I'he  penalty  of  d<.)uble  tlie  amount  of  the  duty  chargeable  is  imposed  for 
failure  to  ileliver  a  statement  as  re([uired  by  the  Act  (s.  8  (1)).  Acceptance 
or  recovery  by  the  Commissioners  of  arrears  of  duty  with  interest  thereon  at 
the  rate  of  three  percent,  (see  59  &  60  Vict.  c.  28,  s.  18),  is  an  absolute  waiver 
of  any  ])enalty  incurred. 

[ihiuson,U('(if/i  Duties,  4lli  cd.,  p.  382  ct  sr^j.:  Norman,  JJi<jest  of 
Death  Duties,  p.  150  et  seq.'\ 

See  Account  Duty:  Inventory  Duty  :  Legacy  and  Succession  Duties. 


Estate  Duty  under  Finance  Act,  1894^5*  c^  oS  Vict, 
c.  30),  ss.  1  to  24 :  amended  by  Finance  Act,  189G  (59  &  GO  Vict.  c.  28), 
ss.  14  to  24. 

Estate  duty  is  a  tax  first  imposed  by  the  leading  Act,  and  leviable  upon 
the  principal  value  of  all  property,  heritable  or  moveable  (real  or  personal), 
whether  settled  or  not,  passing  on  the  death  of  any  person  dying  after 
1  August  1894  (s.  1).  It  comes  instead  of  the  inventory  and  account 
duties  of  the  Acts  of  1881  and  1889,  the  additional  succession  duty  of  the 
Act  of  1888,  the  temporary  estate  duty  of  the  Act  of  1889,  and  the  one  per 
cent,  legacy  and  succession  duties  payable  by  lineals.  The  other  provisions 
of  the  Act  are  designed  to  explain  and  define  this  cardinal  enactment. 

1'i;iii'ki;tv  iinci.uded. 

(1  )  I'ruperly  held  absolutely  by,  or  in  trust  for,  the  deceased. 

(2)  Property  in  or  over  which  the  deceased  had,  at  the  time  of  his 
death,  such  an  estate  or  interest,  or  such  general  power,  as  would  (if  he 
were  svr/  juris)  enable  him  to  appoint  to  or  dispose  of  it  as  he  thinks  fit. 
whether  inter  vivos  or  )iioiii><  causa  (ss.  2  (\a)  and  22  (2)). 

(;!)  Property  of  an  English  or  Irish  "  tenant  in  tail,  whctlicr  in  possession 
or  not"  (ss.  2  (la)  and  22  (2)). 

(4)  Property  in  certain  cases  of  a  Scottish  institute  or  heir  of  entail  in 
possession  (ss.  2  {la^  and  23  (15)).     But  see  iu/ra  as  to  Scottish  entail.^. 

(5)  Money  which  the  deceased  had  a  general  power  to  charge  on 
property  (ss.  2  (la)  and  22  (2f)). 
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(6)  Property  in  which  the  deceased  or  any  other  person  had  an  interest 
ceasing  on  the  death  of  the  deceased,  i.e.  settled  property  in  which  there 
was  a  liferent,  annuity,  or  other  subsidiary  interest  which  ceases  or  expires 
on  the  death  of  the  deceasing  liferenter  or  annuitant,  but  only  "  to  the 
extent  to  which  a  benetit  accrues  or  arises  by  the  cesser  of  sucli  interest " 
(s.  2  (Ih)).     As  to  the  value  of  the  benefit,  see  s.  7  (7). 

(7)  Donations  mortis  causa  made  by  the  deceased  (s.  2  (Ic)). 

(8)  Gifts  inter  vivos  under  voluntary  dispositions  purporting  to  operate 
immediately,  but  not  hand  fide  made  twelve  months  before  death  (s.  2  (Ic), 
and  Acts  there  mentioned).  See  M'Court,  1893,  20  li.  488;  General 
Booth,  [1894],  63  L.  J.  Q.  B.  35G ;  Foster  [1897],  1  Ch.  484. 

(9)  Gifts,  whenever  made,  by  deceased,  where  bond  fide  possession  and 
enjoyment  were  not  inmiodiately  assumed  l)y  the  donee,  and  retained  to 
entire  exclusion  of  the  donor  (s.  2  (1^'))- 

(10)  Property  to  which  the  deceased  was  absolutely  entitled,  but  which 
he  caused  to  be  vested  in  liimself  and  another  jointly,  or  (by  arrangement) 
in  himself  alone,  so  that  the  beneficial  interest  should  pass  by  survivorship 
to  that  other  (s.  2  (Ic)). 

(11)  Property  passing  under  a  settlement  or  trust  made  by  the  deceased 
by  deed,  or  any  other  instrument  not  operating  as  a  will,  whereby  he 
reserved  to  himself  a  life-interest  therein,  or  power  to  reclaim  the  property 
itself  (s.  2  (Ic)). 

(12)  ]\loney  received  on  a  policy  effected  by  the  deceased  on  hi.s  own 
life,  and  kept  up  for  the  benefit  of  a  donee  (2  (Ic)).  Cf.  Bohcrtson,  1895,  22 
K.  568 ;  affd.  18  Feb.  1897. 

(13)  Annuities  purchased  or  provided  Ijy  the  deceased  alone,  or  by 
arrangement  with  another,  to  the  extent  of  the  beneficial  interest  accruing 
by  survivorship  or  otherwise  on  the  deceased's  death  (s.  2  (Idj).  But 
see  limitation  under  sec.  15  (1). 

PKOPERTY    EXCLUDED. 

(1)  Property  in  which  the  interest  was  that  of  the  holder  of  an  oftice  or 
the  recipient  of  the  benefits  of  a  charity  or  a  corporation  sole  (s.  2 
(16)).  The  sovereign  and  English  Church  dignitaries  and  parsons  are 
corporations  sole. 

(2)  Property  situated  out  of  the  United  Kingdom  where  no  legacy  or 
succession  duty  was  payable  under  the  old  law,  whatever  the  relationship 
of  the  person  to  whom  it  passes  (s.  2  (2)). 

(3)  Property  held  by  the  deceased  as  trustee  for  another,  either  (a) 
under  a  disposition  not  made  by  the  deceased :  or  (h)  under  a  disposition 
made  by  the  deceased  within  twelve  months  before  deatli ;  or  (c)  under  a 
disposition  made  by  the  deceased  more  than  twelve  months  before  death, 
but  where  possession  and  enjoyment  of  it  were  not  bond  fide  assumed  by  the 
beneficiary  immediately  upon  the  creation  of  the  trust,  and  thenceforward 
retained,  to  the  entire  exclusion  of  the  deceased,  or  of  any  benefit  to  him 
by  contract  or  otherwise  (s.  2  (3)). 

(4)  Property  passing  on  deatli  by  force  of  transactions  for  i'ull  con- 
sideration in  money  or  money's  worth,  whether  (a)  a  purchase  from  the 
person  under  whose  disposition  the  property  passed,  or  (b)  the  falling  into 
possession  of  the  reversion  on  any  lease  for  lives,  or  (c)  the  determination 
of  any  annuity  for  lives  (s.  3). 

(5)  Settled  property  in  respect  of  which  estate  duty  has  been  paid 
since  the  date  of  the  settlement,  but  only  till  tlie  death  of  a  person  com- 
petent to  dispose  of  it  (s.  5.  (2;). 
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(6)  Settled  property,  tlie  interest  of  the  deceased  iu  wliich  failed  or 
deteriniiied  by  his  death  before  it  became  an  interest  in  possession  (sub- 
sequent liu)itati()ns  continuing)  (s.  5  (3)). 

(7)  Property  of  common  .seamen,  marines,  and  soldiers  dyiii;^'  in  the 
service  of  Her  Majesty  (s.  8  (I) ;  55  Geo.  ill.  c.  1.S4,  Sched.  III. ;  and  44  Vict, 
c.  12,  s.  26). 

(8)  Sums  under  £100  which,  under  the  law  prior  to  1894,  could  be  paiil 
witliout  confirmation  (s.  8  (1);  :!7  &  38  Vict.  c.  42,  .ss.  29  and  30  ;  50  ^-  51 
\'ict.  c.  40,  s.  ;;  ;  and  5G  &  5?  Vict.  c.  39,  s.  39). 

(9)  A  single  annuity  not  exceeding  £25,  purchased  or  provided  by  the 
deceased  alone  or  in  concert  with  another,  being  either  a  joint  annuity  to 
himself  and  another  and  the  survivor,  ur  an  annuity  to  arise  on  his  own  death 
iu  favour  of  anotlier ;  if  there  be  more  than  one  such  annuity,  the  first  only  is 
exempted  from  duty  (s.  15  (1)).  It  would  appear  that  if  there  were  two  or 
more  annuities  together  not  exceeding  £25,  only  the  first  would  be 
exempt;  again,  if  there  were  two  annuities  of  which  the  first  exceeded,  and 
the  second  did  not  exceed,  £25,  the  second  only  would  be  exempt ;  and  if  a 
joint  annuity  exceeds  £25,  duty  would  be  payable  on  the  jjortion  (though 
less  than  £25)  passing  on  the  death  of  the  first  deceaser  to  the  survivor. 

(10)  Pictures,  ])rints,  books,  manuscripts,  works  of  art  or  scientific 
collections,  of  national,  scientific  or  historic  interest,  if  given  to  any 
university,  county  council,  or  municipal  corporation,  may  have  all  the 
death  duties  remitted  by  the  Treasury  (s.  15  (2)). 

(11)  The  same  class  of  objects  and  "  other  things  not  yielding  income," 
if  settled  and  enjoyed  in  succession  under  a  private  trust  by  persons  not 
competent  to  dispose  of  them,  arc  exempt  from  estate  duty ;  but  when 
they  are  sold  or  come  into  possession  of  one  competent  to  dispose  of  them, 
they  are  liable  (Act  1896,  s.  20). 

(12)  Pensions  or  annuities  payable  by  the  Government  of  lU'itish 
India  to  widows  or  children  of  deceased  Government  officers  (s.  15  (3)). 
The  similar  annuities  of  the  widows'  funds  of  various  public  bodies  are  not 
exempted.     See  Lorimer's  Death  Dvtij  Claims  of  Ad  1896,  p.  8  et  sccj. 

(13)  Advowsons  or  Church  patronages  which  are  free  from  succession 
duty  (s.  15  (4)).     There  is  now  no  Church  patronage  in  Scotland. 

(14)  Estates  under  £100  (s.  17). 

(15)  Personal  property  settled  by  a  will  or  disposition  of  one  dying 
before  2  August  1894,  which  has  paid,  or  is  liable  to  pay,  the  inventory  or 
account  duty  then  due,  unless  the  deceased  was  competent  to  dispose  of 
the  property  (s.  21  (1)). 

(16)  Eevcrsions  hand  fide  acquired  by  purchase  or  mortgage  for  full 
consideration  before  2  August  1894  (s.  21  (3)). 

(17)  The  life-interest  taken  by  a  surviving  husband  or  wife  in  property 
settled  by  such  survivor  before  2  August  (1894  s.  21  (5)). 

(18)  Entailed  estates  in  Scotland,  in  certain  cases,  as  more  fully  explained 
infra  (s.  2:!  (14-17)). 

(19)  In  the  case  of  a  death  on  or  after  1  July  1896.  property  settled 
by  the  settlor  and  reverting  to  himself  in  his  own  lifetime  (Act  1896, 
s.  14). 

(20)  In  the  case  of  such  a  death,  property  reverting  to  the  disponer  on 
the  extinction  of  a  life  or  determinable  interest  created  by  himself  (Act 
1896,  s.  15). 

(21)  In  the  case  of  a  husband  dying  on  or  after  1  July  1896,  ])roperty 
of  the  wife  (the  rents  of  which  fell  under  \\\2,  jvs  marifi)  to_  which  .she 
becomes  entitled  in  virtue  of  her  former  interest  (Act  1896,  s.  15  (4)). 
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PASSING    ON   THE    DEATH. 

The  ouly  essential  relation  to  the  ileceased  of  the  i)roperty  to  be  taxed 
is  that  it  passes  on  his  death  ;  not  necessarily  that  it  passes  from  him, 
either  actually  or  constructively,  as  in  the  case;  of  property  of  which  he  is 
"competent  to  disi>ose."  It  is  held  to  pass  when  a  life-interest  in  it  ceases 
on  the  death  of  the  deceased.  Property  may  pass  either  immediately  on  the 
death  or  after  an  interval,  either  certainly  or  contingently,  either  originally 
or  Viy  way  of  substitutive  limitation  (s.  '2'2  (If)). 

COMPETENT   TO    DISPOSE. 

This  is  defined  by  sec.  22  {2a)  to  include  (1 )  a  person  having  such  an 
estate  or  interest  in  property  as  would  enable  him  to  dispose  of  it;  and 
(2)  a  person  having  such  "  general  power "  as  would  enable  him  to 
appoint  to,  or  dispose  of  it,  as  he  thinks  fit.  Property  held  absolutely 
by  or  for  a  person,  or  to  which  he  has  an  absolute  right,  falls  under 
the  former  head ;  property  over  which  there  has  been  conferred  on 
him  an  absolute  power  of  disposal  inter  viros  or  mortis  causa  (whether  he 
has  exercised  it  or  not)  falls  muler  the  latter;  and  this  includes  money 
which  a  person  has  a  general  power  to  charge  on  property  (s.  22  (2c)).  liut 
property  falling  under  a  limited  power,  or  a  power  exerciseable  in  a 
fiduciary  capacity,  is  not  included. 

ENTAILED   ESTATES   IN   SCOTLAND. 

Such  estates,  in  the  hands  of  institutes  or  heirs  of  entail  in  possession,  are 
deemed  to  be  in  the  hands  of  a  person  competent  to  dispose  of  them  (s.  23 
(15));  and  thus,  on  the  first  death  after  1  August  1894  of  such  an  heir  or 
institute,  estate  duty  is  payable.  But  on  subsequent  deaths  a  distinction 
is  drawn  :  if  the  successor  be  one  entitled  to  disentail  without  consent, 
estate  duty  is  again  payable :  if,  on  the  other  hand,  the  successor  be 
entitled  to  disentail  only  with  consent,  no  estate  duty  is  due,  the  property 
being  treated  on  the  same  principle  as  settled  property:  and  estate  duty 
is  not  again  payable  till  the  })roperty  is  disentailed,  or  till  it  passes  on 
death  to  an  heir  free  to  disentail  without  consent  (s.  23  (16)). 

SETTLED    PROPEUTY. 

Such  property  is  neither  the  absolute  property  of  the  holder  for  the  time, 
nor  under  his  aljsolute  power  of  disposal ;  but  is  })roperty  (or  an  estate  or 
interest  in  it)  which  stands  for  the  time  being  limited  to  or  in  trust 
for  any  persons  by  way  of  succession  (s.  22  (lA  and  i),  and  Settled  Land 
Act,  1882  (s.  2  (1)).  On  the  death  of  the  person  having  the  terminable 
interest  in  it  (liferent,  annuity,  etc.),  it  ])asses,  but  only  "  to  the  extent  to 
which  a  benefit  accrues  or  arises  by  tlie  cesser  of  such  interest";  and 
estate  duty  is  payable.  Tliis  includes  property  in  which  the  wife  or 
husband  of  tiie  deceased  takes  an  estate  of  terce  or  courtesy  in  Scotland 
(.s.  23  (19)),  or  dower  or  curtesy  in  England  (s.  22  (3)),  but  it  does  not 
include  property  enjoyed  by  a  person  as  the  holder  of  an  office  or  recipient 
of  a  charitable  benefit,  or  as  a  corporation  sole  (s.  2  (l/>)),  nor  entailed 
estates  in  Scotland  (s.  23  (14)),  though,  as  before  stated,  such  estates  are  in 
certain  cases  dealt  with  upon  similar  principles  under  other  clauses. 

SETTLE.MENT    ESTATE   DUTY. 

This  is  a  further  (n-  additional  estate  duty  of  1  per  cent.,  payable  on 
the    first   occasion    of   estate    duty    being   charged    on    settled    property 
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Thereafter  there  is  iiuiuunity  from  settlement  estate  duty  during  the 
further  continuanee  of  the  settlement,  and  from  estate  duty  and  the 
I  per  cent,  legacy  and  succession  duties  payable  by  lineals,  until  the  death 
of  one  c(jmpctent  to  dispose  of  the  property  (s.  5).  Where  the  only  life- 
interest  after  the  death  of  tlie  deceased  is  that  of  a  wife  or  iuisbaud,  there  is 
an  exemplion  IVniu  settlement  estate  duty,  but  not  from  estate  duty.  This 
meets  the  ordinary  case  of  a  settlement  to  protect  the  wife's  liferent, 
upou  whose  death  the  property  divides  among  the  cliildren.  If  tiie 
destination  is  to  the  children  aljsolutely,  no  settlement  estate  duty  is  due  ; 
if  there  is  a  trust  for  the  liferent  of  a  child  with  fee  to  issue,  the  exemption 
does  not  apply  quoad  the  sliare  so  settled.  If  there  is  a  survivorship  clause 
under  which  surviving  cliildren  take  absolutely  upon  the  widow's  death,  it 
is  thought  that  the  protection  of  the  contingent  interest  of  survivors  does  not 
make  the  property  "settled  "  witiiin  the  definition  of  the  Settled  Land  Act, 
1882  s.  2  (1).  See  Burden's  Will  [1859],  28  L.  J.  (Ch.)  840.  15ut  it  is 
believed  a  different  view  is  taken  by  the  Crown.  See  Hanson's  Death 
Duties,  4th  ed.,  p.  126. 

Settlement  estate  duty  leviable  in  respect  of  a  legacy  settled  by 
the  will  of  the  deceased  is  now  niaile  payable  out  of  the  settled 
legacy,  in  exoneration  of  the  rest  of  the  estate  (Act  1896,  s.  19). 
This  section  overrules  the  decision  of  the  Court  in  Webber  [1896],  1  Ch. 
914,  under  the  principal  Act,  which  imposed  the  duty  in  such  a  case  on 
the  executry  estate  generally,  and  did  not  give  any  relief  against  the  special 
fund. 

The  amount  of  the  ad  valorem  stamp  on  the  settlement  may  be 
deducted  when  settlement  estate  duty  comes  to  be  paid  (s.  5  (4)). 

VALUE   OF   PROPERTY. 

Estate  duty  is  payable  on  the  "  principal  value  ascertained "  as 
provided  in  the  Act  (ss.  1  and  7).  Allowance  is  to  be  made  for  reason- 
able funeral  expenses  and  for  debts  and  incumbrances,  but  not  for 
debts  or  incumbrances  of  the  deceased,  unless  bond  fide  incurred  or 
created  for  full  consideration  as  defined  in  sec.  7  (la).  Debts  due  to 
creditors  abroad  (unless  ])ayable  or  charged  on  property  in  the  United 
Kingdom)  are  only  to  be  allowed  out  of  tiie  value  of  personal  property 
situated  out  of  the  United  Kingdom,  in  respect  of  which  estate  duty  is 
paid.  And  estate  duty  is  only  repayable  if  it  be  established  that  the 
])er.sonal  property  abroad  is  insufficient  to  meet  the  debts  there.  Costs  of 
administration  abroad,  not  exceeding  5  per  cent.,  may  also  be  deducted,  and 
also  a  foreign  death  duty  (s.  7  (2-4)). 

The  leading  provision  is  that  the  principal  value  of  any  property  shall 
be  estimated  to  be  the  price  which,  in  tlie  opinion  of  the  Commissioners 
(but  subject  to  appeal  (s.  10,  and  Act  1896,  s.  22)),  it  would  fetcli  if  sold  in 
the  open  market  at  the  time  of  death  (s.  5  (5)) ;  subject  to  the  proviso,  in  the 
case  of  agricultural  property  (which  includes  pasture,  woods,  cottages,  farm 
buildings,  and  farm  and  mansion  houses  with  grounds  appropriate  thereto), 
that  where  no  part  of  the  principal  value  is  due  to  the  expectation  of  in- 
creased income  from  the  property,  the  principal  value  shall  not  exceed  twenty- 
live  years'  purchase  of  the  annual  value  as  assessed  under  Sched.  A  of  Income 
Tax  Acts.  Hence  planting  that  enhances  the  amenity  value  in  the  market, 
but  does  not  increase  the  annual  ineome  of  the  property,  does  not  afiect  the 
value.  In  reaching  the  annual  value,  various  deductions  are  to  be  allowed: 
(1)  those  under  the  Income  Tax  Acts,  1842  and  XSo'o,  and  the  Finance  Act, 


104  ESTATE  DUTY  FXPEE  FINANCE  ACT,  1894 

1894,  s.  35  {a  and  d):  {2)  those  under  the  Succession  Duty  Act,  1853  ;  and 
(3)  expenses  of  management,  not  exceeding  5  per  cent. 

When  an  estate  includes  "an  interest  in  expectancy,"  it  is  provided 
that  estate  duty  in  respect  of  that  interest  may  be  paid  cither  at  once  with 
the  duty  on  the  rest  of  the  estate,  or  when  the  interest  falls  into  possession 
(s.  7  (6)).  In  the  latter  case  the  value  is  actual  and  ascertained.  In  the 
former  it  is  a  matter  of  estimate,  more  or  less  conjectural ;  and  as  the 
market  value  is  the  standard,  an  actuarial  calculation  may  require  to  be 
made,  in  which  various  contingencies  affecting  human  life,  c.i/.  health, 
climate,  marriage,  birth  of  children,  etc.,  may  require  to  be  taken  into 
account.  See  the  bearing  of  the  case  McDonalds  [1880],  7  E.  (H.  L.)  41, 
under  tlie  Entail  Acts.  There  is  also  a  power  to  commute  estate  duty 
on  expectancies  (s.  12),  and  a  similar  power  in  the  Succession  Duty  Act,  1853, 
s.  41.  But  it  must  be  observed  that  the  market  value  not  being  the 
standard  fur  valuing  under  the  Succession  Duty  Act,  the  tables  of  that  Act 
are  not  conclusive  for  estate  duty. 

As  already  stated,  property  in  which  the  deceased  had  a  liferent  or 
other  interest,  ceasing  on  his  death,  passes,  under  sec.  2  {Ih),  to  the  extent 
to  which  a  benefit  accrues  by  the  cesser ;  and  the  value  of  that  benefit  is 
declared  by  sec.  7  (7)  to  be,  if  the  liferent  (or  other  subsidiary  interest)  was 
total,  the  principal  value  of  the  whole  property ;  if  the  liferent  was  partial, 
a  proportion  of  the  principal  value  corresponding  to  the  extent  of  the 
liferent.  This  appears  to  be  the  meaning  of  this  obscurely  expressed 
clause. 

There  is  an  exception  to  the  case  of  settled  property  being  charged 
with  estate  duty  on  its  capital  value,  viz.  where  the  settlement,  being 
by  Statute  or  royal  grant,  no  one  of  the  persons  successively  in  possession 
is  capable  of  alienating  it,  e.g.  permanent  settlements  or  entails,  as  in  the 
cases  of  Lord  Nelson  and  the  Duke  of  Wellington  (s.  5  (5)).  There  the 
interest  of  the  successor  is  to  be  taken  as  the  property  passing,  and  duty  is 
to  be  paid  on  the  value  of  such  interest, — as  in  the  case  of  succession  duty 
under  the  Act  of  1853, — not  upon  the  capital  value  of  the  property. 

PKOPEKTY  SITUATED  ABROAD. 

(1)  Heritable  property  situated  out  of  the  United  Kingdom  is  not 
liable  to  estate  duty.  (2)  Personal  property  so  situated,  where  the  owner 
was  domiciled  in  the  United  Kingom,  is  liable.  (3)  Personal  property  so 
situated,  where  the  owner  was  not  domiciled  in  the  United  Kingdom,  is  not 
liable.  This  appears  to  be  the  result  of  sees.  2  (2)  and  G  (2)  and  the  law 
a^jplicable  to  legacy  and  succession  duties  therein  referred  to. 

Where  property  in  a  foreign  country  (not  a  colony)  is  liable  to  estate 
duty,  and  is  also  liable  to  a  death  duty  in  the  foreign  country,  the  latter 
duty  may  be  deducted  in  ascertaining  the  value  of  the  property  for  estate 
duty  (s.  7  (4)). 

Where,  again,  property  in  a  British  Possession  is  liable  to  estate  duty, 
and  is  also  liable  to  a  death  duty  in  the  colony,  the  latter  duty  may  be 
deducted  from  the  estate  duty  (s.  20) ;  but  only  if,  by  an  Order  in  Council, 
that  section  of  the  Act  1894  has  been  applied  to  the  colony  in  question ; 
and  that  is  only  to  be  done  when  cither  no  colonial  death  duty  is  leviable 
on  property  situate  in  the  United  Kingdom,  or,  if  leviable,  the  amount  of 
the  home  death  duty  is  deducted  from  the  colonial  duty  on  the  principle  of 
this  section. 

The  20th  section  has,  by  Orders  in  Council,  been  applied  to  the  follow- 
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ing  British  rossessious  or  Colonies,  and   it  is  understood  that  they  take 
ei'lect  from  2  August  1894  : — 


British  India. 
New  Zealand. 
Newfouudlaud. 
Bermudas. 
Gambia. 
C't'vlon. 
Hong  Kom,'. 
Straits  Sottk'iueiits. 


Bahama  Islands. 

Gibraltar. 

Gold  Coast. 

Lagos. 

Leeward  Islands. 

Natal. 

Cape  of  Good  Hope-. 

Trinidad  and  Tobago. 


S.  Australia. 

W.  AiL-tralia. 

Victoria. 

Fiji. 

Falkland  Islands. 

Siena  Leone. 

British  (Juiana. 


PERSONS   ACCOUNTABLE. 

(1)  Tlie  executor  is  accountable  for  estate  duty  on  all  itcrscjuul  property 
wherever  situate  (s.  6  (2)) ;  and  the  duty  accordingly  falls  upon  the  general 
executry  estate  {Gray  [1896],  1  Ch.  620).  This  applies  in  England 
even  in  the  case  of  a  special  bequest  of  leasehold  property,  which  there 
passes  to  the  executor  (Culverhouse  [1896],  2  Cii.  251).  The  executor  may 
also  pay  the  duty  on  any  other  pr()i)erty  passing,  which,  by  virtue  of  the 
will,  is  uniler  his  control;  or,  in  the  case  of  property  not  umler  his  (Mjntrol, 
if  requested  to  do  so  by  the  person  accountaljle  (s.  6  (2)).  The  liability  is 
lunited  til  the  aiiiDunt  of  assets  received,  or  which  oughi  in  have  been 
received,  by  the  executor  (s.  8  (3)). 

Where  the  executor  is  not  accountable, — 

(2)  Persons  to  whom  any  ])roperty  passes  for  any  beneficial  interest  in 
possession  are  accountable  (s.  8  (4)).  This  includes  heirs  and  disponees  of 
heritable  property. 

(3)  Trustees,  guardians,  etc.,  in  whom  ])roperty  or  its  management  is 
vested  (s.  8  (4)),  e.r/.  trustees  of  settled  property.  See  as  to  ^^'id(JWs'  Fund 
Trustees,  Lorimer's  Act  1896,  p.  10. 

(4)  Alienees  and  piu'chasers  (s.  8  (4)). 

(5)  Donees  witliin  twelve  months  before  death  (s.  2  (]<■):  Foster, 
[1897],  1  Ch.  484). 

But  an  agent  or  baililf  for  a  person  in  the  management  of  property 
is  not  accountable  (s.  8  (4)). 

Where  property  on  which  estate  duty  has  been  paid  does  not  pass  to  the 
executor  as  such,  it  nuiy  be  recovered  from  the  owners  or  trustees  tliereof,  or 
from  a  person  entitled  to  a  charge  on  it  (ss.  9  (4)  and  14  (1) ;  Or/urd's  Executors 
[1896],  1  Ch.  257).  Persons  authorised  or  required  to  pay  the  duty  may 
also  raise  the  amount  by  sale  or  mortgage  of  the  property  (s.  9  (5  and  6)). 
Estate  duty  is  also  a  first  charge  on  property  (other  than  the  executry  estate) 
liable  to  it,  but  loud  fide  purcliasers  without  notice  are  protected  (s.  9  (1)). 

AGGREGATION. 

Aggregation  is  only  of  inq^ortance  because  the  estate  duty  is  imposed 
according  to  a  grailuated  scale,  larger  estates  paying  duty  at  a  higher 
rate.  The  leading  provision  (s.  4)  is  that  all  property  passing  on  the  death 
of  the  deceased  is,  for  the  purpose  of  determining  the  rate  of  duty,  to  be 
aggregated  and  form  one  estate. 

There  are  two  main  exceptions  to  aggregation  :  (1)  of  property  passing  in 
which  the  deceased  never  had  an  interest  {e.g.  property  settled  on  A.  during 
the  life  of  B.,  or  an  annuity  provitled  by  the  deceased  from  a  widows'  fund 
(s.  2  {Id)) ;  and,  (2)  the  more  usual  case,  of  property  in  which  the  deceased 
had  an  interest  (say  liferent),  passing  on  his  death  to  others,  by  force  of  a 
disposition  made  by  someone  else :  but  if  in  that  case  the  property  passes 
in  whole  or  in  part  to  the  deceased's  family  as  described  in  the  Act  (viz. 
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wife  or  husband,  or  lineal  ancestor  or  descendant),  aggregation  will  take 
place  in  whole  or  in  part. 

In  addition  to  these  exceptions,  it  is  to  be  observed  (1)  that  the  value  of 
objecls  of  national,  etc.  interest,  given  for  national  ]>urposes,  the  duty  on 
which  the  TriMsury  remit,  is  not  to  bo  aggregated  (s.  15  (2));  and  the  same 
holds  in  regard  to  similar  ol^jects  under  private  trusts  which  are  exempted 
from  estate  duty  by  tlie  iVct  of  189G,  s.  15:  also  (2)  that  under  the 
provisions  regarding  small  estates,  where  the  total  estate  (exclusive  of 
settled  property)  does  not  exceed  £1000,  such  ]>ropevty  is  not  to  be 
aggregated  (s.  16  (3)). 

GRADUATED    KATES. 

The  graduated  rates  are  as  follows  : — 


WHERE   THE   PRINCIPAL   VALUE   OF  THE 

ESTATE 

RATE 
PER  CENT. 

1 

Exceeds        £100  and  dues  not  exceed 

£500 

1 

500 

1,000 

2 

'       „                1,000 

10,000 

3 

10,000                     „ 

25,000 

4 

25,000 
„              50,000                     „ 
75,000 

50,000 

75,000 

100,000 

41 
5" 
5J 

„             100,000                     „ 
„             150,000                      „ 
„            250,000                     „ 

150,000 
250.000 
500,000 

6 
Gh 

7" 

500,000 

1,000,000 

n 

„         1,000,000        .... 

• 

8 

Estates  not  exceeding  £100  are  exempt  from  dutv.  For  estates  between 
£100  and  £200  a  fixed  duty  of  20s.  is  chargeable;  between  £200  and  £300, 
a  fixed  duty  of  30s. ;  and  between  £300  and  £500,  a  fixed  duty  of  50s. — which 
duties  are  also  full  satisfaction  for  legacy  or  succession  duty  (s.  16,  and 
Act  1896,  s.  17). 

WHEN    PAYABLE — INSTALMENTS — INTEREST. 

Estate  duty  is  ])ayable  on  exhibiting  and  recording  a  duly  stamped 
inventory,  or  delivering  an  account,  or  on  the  expiry  of  six  months  after 
death,  whiciiever  first  happens.  Income  down  to  death  is  included.  Simple 
interest  on  estate  duty  is  payable  from  death  at  3  per  cent.  The  duty  on 
real  estate  may  ])e  paid  by  eight  yearly  or  sixteen  half-yearly  instalments, 
the  first  of  which  is  due  twelve  months  after  the  death ;  and  like  interest 
runs  on  the  duty  from  the  date  when  the  first  instalment  becomes  due — not 
from  death  ;  and  interest  on  the  un])aid  portion  of  the  duty  is  payable  with 
each  instalment  (s.  6  (4-8),  and  Act  1896,  s.  18  (1)).  Estate  duty  on 
annuities  under  sec.  2  (Id)  are  })ayable  in  four  annual  instalments,  the  first 
being  due  twelve  months  after  death,  bearing  interest  as  above  (Act  1896, 
s.  16). 

APPEAL  FRO.M  COMMISSIONERS. 
The  decisions  of  the  Commissioners  of  Inland  Eevenue  regarding  (1) 
repayment  of  excess  of  duty,  and  (2)  amount  of  duty  claimed,  whether  on 
the  ground  of  value  of  property,  rate  of  duty,  or  otherwise,  are  subject  to 
a]»])eal  to  the  Court  of  Session  as  the  Court  of  Exchequer  in  Scotland,  from 
which  an  appeal,  with  leave  of  the  Court,  may  be  taken  to  the  House  of 
L(jrds.     Where  the  value  of  the  ])roperty,  as  alleged  by  the  Commissioners, 
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(Iocs  not  exceed  £10,000  (duty  £300),  the  fqijical  may  he  in  the  Sherift" 
Court,  from  whicli  an  a]t])('al  will,  il  is  thouglit,  lie  without  leave  to  one  or 
other  of  tlic  Divisions  of  the  Court  of  Session  (s.  10,  and  Act  1896,  s.  23). 

(Hanson,  JhatJi  Duties,  4tli  ed.,  ISO;  :  Lorimer,  Xnr  iJeath  Dulks,  1804, 
nu(]  Brath  JJi'f//  Clauses,  1800.] 

See  Account  Duty  :  Inventouy  Duty  ;  Lkcacy  and  Succession  Duties. 


Estates  of  the  Realm. —The  three  estates  of  the  reahn  are 
the  Lords  Spiritual,  the  Lords  temporal,  and  the  Commons,  and  they, 
together  witli  the  Crown,  com])ose  the  Parliament  of  tlie  United  Kingdom 
of  CJreat  Britain  and  Ireland;  the  Lords  Spiritual  and  1em])oral  constituting 
one  House  of  rarliament,and  the  Commons  another.  In  Secjtland  the  estates 
coni])osing  the  Parliament  were  thus  divided,  according  to  Sir  George 
Mackenzie,  Institutions,  i.  3.  3 : — (1)  The  Churchmen,  consisting  of  the 
arclil)isho])s  and  l)isho])s, and,  l)efore  the  Eeformation,  all  ahhots  and  mitred 
priors.  (2)  Tlie  Barons,  including  all  dukes,  marquesses,  earls,  viscounts, 
lords,  and  the  commissioners  for  tlie  shires  (/.c.  the  representatives  sent  to 
Parliament  by  the  smaller  barons).  (3)  The  Conmiissioners  of  Koyal  Burghs. 
All  sat  together  in  one  House. 


Eviction. — See     Wahkandice:    Crofters'     Holdings;    Lease; 
Pemoving. 


Evidence. — Judicial  evidence  is  "  the  proof,  either  written  or  parole, 
which  the  parties  in  a  civil  or  criminal  cause  may  legally  adduce  in 
sii])port  of  the  facts  and  circumstances  on  which  their  respective  pleas  or 
defences  depend  "  (Bell,  Lav  Diet.,  s.v.  "  Evidence  "  ). 

It  nuiy  be  noted  that  there  are  certain  facts  whicli  are  so  notorious  in 
tliemselves,  or  so  distinctly  recorded  by  pul)lie  authority,  that  it  is  superfluous 
to  prove  them  (Stephen,  Digest,  art.  58,  note  26:  Kirkpatrick,  Digest,  ss. 
91-2).  On  these  grounds,^  the  judge  will  recognise  without  proof  the  law  of 
the  realm,  written  and  unwritten,  the  ordinary  course  of  nature,  the  sequence 
of  time,  the  meaning  of  Knglish  words,  and  all  matters  which  he  is  required 
by  Statute  so  to  recognise,  e.g.  public  Acts  of  Parliament,  and  all  Acts  of 
Parliament  passed  after  the  year  1850,  unless  the  contrary  is  expressly 
provided  in  any  such  Act  (52  &  53  Vict.  c.  6:},  s.  9).  If  the  judge's  memory 
be  at  fault,  e.g.  as  to  a  date  or  as  to  the  meaning  of  a  word,  he  may 
consult  an  almanack  (sec  Goodwin,  1837,  1  Swin.  4:! I),  or  a  dictionary. 
See  Judicial  Notice. 

Insfrvments  of  IJvirfenec. — Evidence  may  be  either  real,  or  oral,  or 
documentary. 

immediate  real  evidence — where  the  thing  wliieh  is  ihe  sourre  of  the 
evidence  is  present  to  the  senses  of  the  tribunal — is  of  all  proof  the  most 
satisfactory  and  convincing  (Best,  Evidence,  s.  107).  Thus  where  it  is 
plainly  expedient  that  the  jury  should  personally  inspect  the  lands,  etc., 
with  which  the  case  is  concerned,  a  motion  for  a  view  (see  View)  will  l>e 
granted  (Mackay,  ManuuJ,  345).  In  the  ordinary  case,  however,  real 
evidence  is  produced  through  tlie  niediuni  of  witnesses  or  documents 
(Phoduction).  Thus,  in  a  ([uestiou  as  to  an  infringement  of  a  patent,  the 
parties  have  been  ordained  to  allow  certain  skilled  persons  to  inspect  their 
machinery   when  in   operation,  in    order   that   these  persons   might   give 
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evidence  at  the  trial  (Bussell,  1837,  15  8.  1270;  cf.  Routkdye,  1860,4  M. 
830) ;  and  a  similar  course  has  been  followed  in  regard  to  the  plant, 
machinery,  and  working  plans  of  a  colliery,  where  the  value  of  the 
deceased  owner's  estate  was  in  dispute  {Bell,  1<~!89,  16  E.  1001;  see 
Jardinc's  Trs.,  1864,  2  xM.  1372:  and  ef.  D.  of  Bucdciujh,  1866,  4  ]\I.  475). 
Further,  it  has  been  held,  in  a  question  of  a  collision  at  sea,  that  it  was 
incompetent  for  the  Court  or  nautical  assessor  to  draw  inferences  from  the 
real  evidence  aftbrded  by  the  appearance  of  the  injuries  sustained  by  the 
pursuer's  ship.  The  proper  course  was  to  have  subndtted  for  their 
consideration  skilled  evidence  as  to  the  nature  and  extent  of  the  injuries, 
and  the  inferences  to  be  drawn  therefrom  {The  Nerano,  1895,  22  li.  237). 
And  while  examination  of  the  locAifi  by  a  judge  is  permissible,  if  made  for 
the  purpose  of  understanding  the  evidence  to  ])e  afterwards  led,  it  is  not 
permissible  if  made  for  the  purpose  of  criticising  the  evidence  already  led 
{Hattic,  1889,  16  E.  1128). 

Corporis  inspcdio  has  been  ordered  in  a  question  of  alleged  impotency 
(see  Fraser,  ff.  l(-  W.  i.  100  ct  seq.) ;  and,  in  cases  of  rape,  an  inspection  of 
the  person  of  the  party  alleged  to  have  been  injured  is  part  of  the  case  for 
the  Crown  (see  Davidson,  1860,  22  D.  749).  So  where  a  widow  averred  that 
she  was  pregnant  of  a  posthumous  child,  a  motion  for  ventris  inspcdio  has 
been  granted  {Boss,  1669,  M.  16455;  see  also  Fraser,  B.  &  C.  2;  D.  de 
inspic.  ventr.  25.  4 :  Taylor,  s.  554,  note  2).  In  an  action  of  divorce  the 
defender  tendered  medical  evidence  to  the  effect  that  the  alleged  paramour 
was  virgo  intada.  It  was  rejected,  on  the  ground  that  it  was  ex  parte 
evidence,  and  that  the  Court  had  no  power  to  order  such  an  examination 
in  the  case  of  a  person  not  a  party  to  the  suit  {Davidson,  ut  supra,  where 
the  value  of  such  evidence  is  discussed ;  see  also  Taylor,  Medical  Juris- 
prudence, 4th  ed.,  ii.  315,  452).  Where  the  examination  was  extrajudicial, 
the  evidence  was  admitted  {Johsoii,  1832,  10  S.  594). 

The  evidence  may  be  oral.     See  Oath  :  Witness. 

The  evidence  may  be  documentary.  It  may  be  supplied  by  a  formal 
deed,  which,  if  probative,  is  complete  legal  evidence  of  the  transaction  set 
forth  by  it  (see  Blank  Deeds  ;  Cancellation  ;  Deeds,  Delivery  of.  Execu- 
tion OF ;  Erasures  ;  Holograph  Writings  ;  Homologation  ;  Parole  ; 
Privileged  Writings;  Eei  interventus;  Stamps:  Testing  Clause); 
by  official  writings  narrating  official  acts  (see  Citation  ;  Execution  ; 
Xotarial  Instrument)  ;  by  entries  in  judicial  and  public  records  (see 
Bankers'  Books;  Books;  Copies  and  Extracts;  Gazette;  Journals  of 
Parliament;  Eecords  of  Courts  of  Law;  Eegistration ;  Eegistry  of 
Ships;  Eotcli  Scoti.e;  Statutes;  Transumpt):  and  by  holograph  deeds, 
privileged  writings,  letters,  account  books,  etc.  etc.  (see  Accounts  ; 
Admissions  ;  Books  ;  Holograph  Writings  ;  Privileged  Writings). 

The  rules  regarding  the  admissibility  and  effect  of  evidence  are  of  two 
kinds,  primary  and  secondary ;  the  former  relating  to  the  quid  prohandu7n, 
the  latter  to  the  modus p)rol)a7idi  (Best,  ss.  Ill,  249). 

I.  The  Brimary  Bules  are  concerned  with  three  questions :  (1)  To 
what  sul)jects  shall  the  evidence  be  directed  ?  (2)  Upon  whom  rests  the  burden 
of  proof  ?  and  (3)  How  mucli  must  be  proved  ?  (Best,  ss.  Ill,  250). 

(1)  Bclevancy  of  Eoid.rme. — The  first  rule  ref[uires  that  the  evidence  led 
be  alike  directed  and  conffned  to  the  matters  which  are  in  dispute,  or  which 
form  the  subject  of  investigation  (Best,  s.  251).  It  requires,  in  other  words, 
that  the  evidence  be  relevant.  "  The  meaning  of  relevancy  .  .  .  imports  the 
justice  of  the  point  that  is  alleged  to  be  relevant :  but  under  the  allegeance 
that  such  jjoints  are  not  relevant,  the  meaning  is,  that  though  the  points 


KA'IDEXCE  109 

alle<^ed  were  proved,  they  would  not  justly  infer  the  point  deduced  from 
them"  (Stair,  iv.  39.  12).  liefore  a  criminal  case  is  sent  to  trial,  the 
relevancy  iA'  tlic  lihcl  must  l)e  determined  (see  Clil.MlXAL  I'liosECUTiON,  vol. 
iii.  p.  282);  :uul,  in  considering  the  plea,  it  is  not  competent  to  look  at 
the  productions  (Paton,  1858,  '.'>  Irv.  208).  In  ci\il  cases,  the  whole  record, 
consisting  of  the  statements  of  the  pursuer,  the  statements  of  the  defender, 
and  the  pursuer's  answer,  may  be  taken  into  account  (Prinfjh\  18G7,  o  M. 
(H.  \j.)  af),  ])er  Ld.  ( "olonsay :  Mackay,  .!/«/(?<«/,  22.i).  The  (.'uurt  has  a 
discretionary  ])Ower  to  determine  the  objections  to  the  relevancy  before  the 
proof  is  allowed.  As  to  the  elements  which  go  to  intiuence  the  exercise  of 
that  discretion,  see  Proof  uki'Ohe  An.swkk. 

liclcrancT/  of  CoUafrral  Fiids. — Facts  are  regarded  as  relevant  to  the 
facts  in  issue  wlien  they  are  connected  by  some  general  link  with  the 
latter  (Stephen,  Diycsl,  art.  o ;  Taylor,  ss.  316,  320  et  seq.).  Thus,  in  a 
question  as  to  the  price  oi  one  set  of  goods,  it  is  competent  to  prove 
the  price  of  another  set  in  the  same  market  if  made  by  the  same 
manufacturer,  at  the  same  time,  of  the  same  material  (Whcallcr,  1843, 
;■)  1).  402,  1221:  cf.  Gibh,  1829,  5  Mur.  63,  and  IVafson,  1839,  1  I). 
1254;  and  contrast  Eennic,  1822,  Sh.  Cr.  82,  and  A.  v.  R,  1858,  20  D. 
407).  On  the  same  principle,  it  was  held,  in  an  action  of  declarator 
to  establish  a  servitude  at  the  instance  of  an  inhabitant  of  a  roval  l)ur(rh, 
that  the  possession  of  the  other  inhabitants  was  relevant  because  of  the 
common  tie  which  subsisted  between  them  {Sinclair,  1779,  M.  14519 : 
Thorhirn,  1841,4  I).  169;  cf.  Home,  1846,  9  1).  286,  and  the  cases  tliere 
cited  :  and  contrast  Mackenzie,  1849,  12  1).  132,  and  Smith,  1879,  6  E.  858: 
1880,  7  15.  (H.  L.)  28).  On  the  otiier  hand,  it  was  held,  in  construing  a 
Statute,  that  the  proceedings  upon  it  of  persons  other  than  the  parties  to 
the  case  were  irrelevant,  there  being  no  privity  between  them  {Evdng, 
1839,  Macl.  &  E.  435,  456).  It  is  otherwise,  however,  where  proof  of 
general  usage  has  been  allowed  in  regard  to  ]ioints  upon  which  the  Statute 
under  construction  is  either  ambiguous  {Girdv:ood,  1829,  7  S.  840  :  1830,  9 
S.  170),  or  silent  (J%s.  of  Dimhar,  1835,  1  Sh.  &  M'L.  134,  195,  202). 

It  is  difficult  to  see  why,  in  a  trial  for  the  murder  of  a  child  having  six 
toes  on  each  foot,  the  prosecutor  was  allowed  to  ask  whether  any  of  the 
accused's  family  had  an  abnormal  numl)er  of  fingers  and  toes  {Laird,  1848, 
Arkley,  471.  Macdonald  (p.  468)  seems  doubtful  as  to  the  competency  of  such 
evidence  in  any  case),  when,  in  a  question  ( if  a  person's  sanity,  evidence  as 
to  the  existence  of  hereditary  insanity  in  his  family  {Walker,  1807,  M.  App. 
"  Proof,"  No.  3 :  1813,5  Pat.  App.  675,  where  Ld.  Kldon  characterises  the 
}»oint  as  "very  delicate":  Laiiuj  or  Paterson,  1872,  2  Coup.  222),  or  of  the 
insanity  of  one  of  bis  relatives  {M'Leod,  1838,  2  Swiu.  88:  Gibson,  1844,  2 
Broun,  332;  Broivn,  1855,  2  Irv.  154;  Dingwall,  1867,  5  Irv.  466:  Laiiuj 
or  Paterson,  v.f  svpro).  has  l)een  refused.  Proof  of  the  likeness  between  the 
alleged  father  and  child  has  been  admitted  {The  Bouylas  Cause,  1769,  2  Pat. 
App.  143,  177),  and  rejected  {Rutledrje,  20  Jan.  1810,  F.  C).  Taylor  (s.  335. 
citing  Bagot,  1  L.  P.  Ir.  308)  states  the  English  rule  to  be  as  follows:  "  If 
the  point  in  disi)ute  be  whether  a  defendant  was  or  was  not  in  his  right 
mind  on  a  certain  occasion,  it  is  clear  that  after  ])roof  l)y  a  medical  man,  or 
(in  a  civil  case)  an  admission  ])y  counsel,  that  madness  is  often  of  an 
hereditary  character,  e\  idence  tending  to  show  that  none  of  the  defendant's 
ancestors  or  near  relatives  had  been  insane  would  be  admissible  in  support 
of  the  negative  proposition:  and  on  a  ([lu^stion  of  disjiuted  paternity,  once 
prove,  as  a  matter  of  science,  that  children  are  apt  to  inherit  the  features  or 
general  a})pearance   of   their   parents,  and   then,  as   a   matter   of  coui-se. 
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evidence  will  l)e  received   o(  personal   resemblance  between   the  party  in 
question  and  his  alleged  father." 

It  is  in  accordance  with  the  rule  that  circumstances  or  statements  which 
form  part  of  the  res  tjcstce  (Uest  Evidenck  ;  liES  (jestj;),  and  statements 
made  de  recenti,  are  admissible.     See  also  Admissions  (Ji). 

Relevancy  of  Motive. — In  criminal  cases,  any  facts  which  supply  a  motive 
for  the  crime  (]\Iacdonald,  469;  Stephen,  Dirjesf,  art.  7;  Boscnhur;/,  1842,  1 
Broun,  260  :  Frilchard,  1865,  5  Irv.  88),  or  constitute  a  preparation  for  it, — 
e.ij.  the  purchase  of  the  necessary  instruments  (see  Dickson,  s.  103), — or  any 
conduct  of  the  accused  apparently  occasioned  by  the  commission  of  the 
crime,  e.ff.  that  he  absconded  after  the  crime  (Stephen,  ih.),  may  be  proved. 

Belevamy  of  Kep/anafo/-)/  or  lairodnctory  Facts. — When  the  explanation 
of  the  facts  in  issue  depends  u})on  the  ascertainment  of  certain  other 
facts,  proof  of  the  latter  is  competent  (Stephen,  Digest,  art.  9).  Thus 
evidence  as  to  the  nature  of  the  relations  which  subsisted  l)etween 
the  parties,  and  of  their  surroundings,  has  been  admitted  in  questions 
of  donation  (see  Donation),  &\-a\h\qv  (Watson,  1890,  17  l\.  404),  paternity 
(Lairson.  1861,  23  D.  876:  Ross,  186:'.,  1  M.  783;  McDonald,  1883, 
11  li.  57:  Seott,  1884,  11  E.  518;  Eraser,  P.  (t  C.  136,  and  cases  there 
cited),  adultery  {Sprim/thrope,  1830,  8  S.  751:  Kiny,  1842,  4  D.  590: 
Boddy,  30  L.  J.  Matr.  Cas.  23  :  Collins,  1882,  9  E.  785  ;  1884,  11  E.  (H.  L.) 
19:  Rohcrfson,  1888,  15  E.  1001:  A.  v.  B.,  1896,  23.  E.  588:  Eraser, 
K  tC-  W.  ii.  1153  :  cf.  Tidloh,  1861,  23  D.  639  :  Whyte,  1884,  1 1  E.  710  ;  and 
see  Ghakacter  of  Earties),  cruelty  (Graham,  1878,  5  E,  1093:  Collins  and 
A.  v.  B.,  ut  supra),  marriage  {Lonywortli,  1862,  24  D.  690  :  1864,  2  M.  (H.  L.) 
49;  Rohertson,  1874,  1  E.  532:  1875,  2  M.  (H.  L.)  80;  Mcdoy,  1885,  12  E. 
431),  and  in  reduction  of  testamentary  writings  on  the  ground  of  facility 
{e.y.  Rooney,  1895,  22  E.  701).  On  the  same  principle,  it  is  competent, 
where  the  question  is  whether  a  document  })urporting  to  be  an  ancient 
deed  was  forged,  to  prove  what  was  the  mode  of  executing  deeds  at 
the  date  of  the  deed  in  issue  {Humplireys,  1839,  Swin.  88-94,  119-20, 
et/Kiss.-,  cf.  Lady  Ivy's  case,  10  St.  Tri.  015).  So,  too,  where  the  mode  of 
attesting  a  deed  was  in  issue,  evidence  as  to  the  mode  in  which  other  deeds 
by  the  same  granter  had  been  attested  was  regarded  as  relevant  (Morrison, 
1862,  24  D.  625,  per  Lord  Justice-Clerk  Inglis) :  and  where  an  accused  was 
charged  with  procuring  abortion,  proof  was  admitted  that  on  a  previous 
occasion  he  had  agreed  to  procure  abortion  for  another  woman  (Rae,  1888, 
2  White,  62). 

In  deciding  the  questitjn  whether  a  testatrix  intended  to  convey  an 
entailed  estate  by  her  general  disposition,  it  was  held  competent  to  consider 
her  relation  to  the  estate  in  question,  the  condition  of  the  parties  interested 
in  the  previous  settlement  of  the  estate,  and  their  relation  to  the  testatrix, 
and  the  mode  in  which  the  testatrix  had  dealt  with  the  estate  in  other 
deeds,  and  with  her  general  succession  (Gray,  1878,  5  E.  820,  per  Ld.  Eres. 
Inglis:  see  also  Farquharsoiis,  1756,  M.  2290:  1759,  6  Eat.  App.  724; 
Grant,  \mi,  23  D.  796:  Thorhurn,  186.".,  1  IM.  1169:  nin-hr  cf;  Carmichacl, 
1865,  3  M.  799;  Thorns,  1868,  6  M.  704:  Catton,  1870,  8  M.  1049;  1872, 
10  M.  (II.  L.)  12;  Glendomvyn,  1870,  8  M.  1075;  1873,  11  M.  (H.  L.)  33  ; 
Evans,  1871,  9  M.  801 ;  Farquhar,  1875,  3  E.  71  ;  Caviphell,  1878,  0  E.  310; 
1880,  7  E.  (H.  L.)  100;  Trs.  of  Free  Church  of  Scotland,  1887,  14  E.  333). 
And,  in  iletermining  what  was  a  person's  intention  as  to  residence,  in  a 
question  of  domicile,  at  a  given  time,  his  acts  and  declarations,  both  before 
and  after  that  time,  are  admissible  in  evidence  (Re  Grove,  E.  E.  40  Ch.  D.  216). 

Froof  of  Acts  of  Conspirators. — The  rule  finds  further  illustiation  in  a 
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class  of  cases  of  wliicli  mobljing  may  be  taken  as  an  example.  If  it  be 
establislied  that  the  atMuseJ  was  one  of  a  ni(jl),  and  that  what  was  done  was 
done  in  pursuance  of  the  mob's  common  i)Uipose,  it  is  not  necessiiry  to  prove 
that  he  was  the  actual  })erpetrator.  Tiie  mob's  act  is  his  act,  and  is  relevant 
to  the  question  of  his  <,niilt  or  innocence  (Macdonald,  ISl  <;t  seq.  :  Steidien, 
Di(/est,  art.  4  :  Kirkpatrick,  Dif/cst,  ss.  21,  22  ;  Actoh,  ok  Ai!T  and  Pakt). 

Fads  suiiilar  hat  UHCunncdcd  Irrdccant. — Mere  similarity  between  the 
facts  which  it  is  ])roposed  to  pi'ove  and  the  facts  in  issue  is  nf>t  sufficient 
to  establisli  llic  ii'lc\aiic\'  of  the  Inimci  in  ihr  lalU-r  (Stepiien,  X'iycs^,  art. 
1(1).  Thus,  in  an  action  of  (liima;.i,cs  for  libel  against  the  }>roprietor  of  a 
journal,  it  is  incom])etcnt  to  jtrove  that  similar  libels  were  contained  in 
'other  journals  {Leslie,  1822,  o  Mur.  157,  181;  Alton,  1823,  3  Mur.  284); 
and,  in  an  action  of  damages  for  rape,  the  averment  l)y  the  pursuer  that  the 
defender  had  on  I  wo  specified  occasions  attempted  to  ravish  two  other 
women  was  held  to  be  irrelevant  {A.  \.  B.,  1895,  22  E.  402).  See  Ees 
INTER  ALIOS  ;  etc.  ;  and  Taylor,  ss.  317  et  seq.. 

Ederancy  of  Malice,  Intention,  Knowlcdyc. — Where,  however,  a  person's 
malice,  intention,  or  knowledge  on  a  certain  occasion,  or  under  certain 
circumstances,  is  in  issue,  proof  of  his  conduct  on  similar  occasions, 
or  under  similar  circumstances,  is  relevant  (Stephen,  Digest,  art.  11; 
Hastle,  1848,  II  D.  240).  Thus  it  was  regarded  as  relevant  to  a  person's 
knowledge  that  a  b;iid<  note  was  forged,  to  luoxe  that  he  had  })een 
warned  liy  the  Ijank  as  to  other  forged  notes  {Gibsons,  1823,  3  Mur.  259). 
Where,  in  an  action  of  damages  for  injuries  from  the  bite  of  a  dog,  the 
(luestion  arises  whether  tlie  owner  was  aware  of  its  savage  disposition, 
e\'idence  of  the  fact  that,  to  his  knowledge,  it  has  l)itten  other  persons  on 
l)revious  occasions  is  relevant  {M'Intyre,  1870,  8  M.  570  :  Renwick,  1875, 
2  R  855  ;  Coican,  1877,  5  E.  241):  and  such  knowledge  by  the  servant  who 
has  charge  of  the  animal  (Baldivin,  L.  E.  7  Ex.  325),  or  by  the  wife  {Gladinan, 
30  L.  J.  C.  r.  153),  or  son  {M'Inf//re,  nt  supra),  has  been  held  equivalent  to 
knowledge  by  the  owner.  So,  too,  the  fact  that  accidents  have  been 
occasioned  by  the  dangerous  character  of  premises  may  be  proved  where  the 
proprietor's  kiKJwledge  of  the  danger  is  in  issue  (  Cairns,  1879,  G  E.  1004). 

In  a  (piestion  whether  a  person  did  or  did  not  intend  to  make  a  donation, 

/it  is  a  relevant  circumstance   that  the  alleged  donor  had,  on  a  previous 

^w/'^occasion,  employed  a  man  of  liusiness  to  draw,  and   liien  to  alter,  his  settle- 

ment,  and  that  on  the  occasion  of  the  alleged  gift  the  services  of  such  a 

person  were  })rocurable,  but  were  not  procured  {Boss,  1871,  10  ]\I.  197  :  cf. 

^Sharj),  1883,  10  E.  1000). 

In  a  charge  of  murder,  previous  expressions  of  malice,  by  word  or  act, 
towards  the  deceased,  are  relevant  if  within  a  fortniuht  of  the  alleged  crime 
(Al.  i.  11:  ii.  03.0:  Bohertson,  1842.  1  Broun,  152,  173:  Emond,  1830,  Eell's 
Notes,  289,  293  ;  Woods,  1839,  2  Swin.  323.  Macdonald  (p.  469,  note  5) 
disa})})roves  of  Millar,  1837,  1  Swin.  483,  where  a  greater  latitude  was 
allowed).  If,  however,  the  iJrosecutnr  libel  malice  as  commencing  at  a 
specific  date,  he  may  lead  evidence  regarding  it  sub.sequent,  but  not  prior, 
to  that  date  (Al.  i.  11  :  ]\Iacdonald,  409,  note  7).  If  lie  libel  it  generally,  he 
may  go  l)ack  a  consideralile  time  (Hume,  ii.  238  :  Al.  ii.  630  :  Macdonald, 
470;  Boss,  1859,3  Irv.  434;  Salt,  1860,3  Irv.  .549).  He  may,  however, 
prove  it  without  libelling  it,  if  it  be  made  the  subject  of  a  special  defence 
{Wright,  1835,  1  Swin.  6). 

In  cases  of  malice,  intention,  or  knowledge,  the  connection  between  the 
two  sets  of  facts  may  be  too  remote  owing  to  the  lapse  of  tune  (see,  in 
addition  to  the  cases  cited  in  the  last  paragraph,  Ilyslop,  1816,  1  Mur.  15, 
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21;  Baimerman,  1817,  1  Mur.  249,  252;  aibsons,  1823,3  Mur.  258,  268; 
Dkl-son  tfc  Sons,  1830,  5  Mur.  219 ;  see  also  Diclcson  Bros.,  1816,  1  Mur.  55). 

Case  of  a  Scheme  or  Si/sfem  of  Conduct. — Where  the  act  in  issue  is  a 
part  or  an  example  of  a  scheme  or  system  of  which  the  acts  which  it  is 
proposed  to  prove  are  also  parts  or  instances,  the  same  rule  applies  as  in 
the  case  of  malice,  etc.  (Stephen,  Digest,  art.  12).  Thus  different  oflences 
may  be  so  related  that  the  admission  or  proof  of  one  of  them  will 
supplement  the  proof  as  to  another ;  as,  for  example,  when  several  acts 
of  theft  are  committed  in  similar  circumstances  and  places,  and  by 
the  employment  of  a  method,  or  in  the  execution  of  a  scheme,  of  which 
the  characteristics  are  found  in  each  case  (2  Hume,  385;  1  Al.  313, 
314-2  Al.  551;  Geering,  18  L.  J.  M.  C.  215;  Rieharclson,  2  F.  &  F.  343; 
Grmj,  4  F.  &  F.  1102;  Blake,  L.  \l  4  C.  P.  D.  94;  Milne,  1838,  1  1).  137; 
Troup,  1828,  1  D.  356 ;  Gellatly,  1851,  13  D.  961). 

Case  of  Course  of  Business. — The  same  principle  is  applicable  where 
a  retrular  course  has  been  followed  in  the  conduct  of  business,  and 
the  question  arises  whether  that  course  was  followed  in  a  specific 
instance  (Stephen,  Digest,  art.  13).  Thus  the  practice  of  a  firm  in  regard 
to  the  despatch  of  its  letters  {Mackenzie,  1861,  23  D.  1310 ;  Taylor,  s. 
182),  or  the  balancing  of  its  books  {Maclaren,  1862,  24  D.  577),  is  relevant 
where  a  question  arises  as  to  the  despatch  of  a  given  letter,  or  as  to  the 
balancing  of  a  given  account.     See  Presumptions. 

As  to  relevancy  of  character,  see  Character  ;  Witness. 

See  also  Admissions;    Best  Evidence;  Books;   Opinion  Evidence; 

Pes  judicata. 

(2)  Onus  jyrohandi. — As  to  the  rules  which  regulate  the  burden  of  proof, 
see  Affirm anti  incumbit  probatio  ;  Presumptions. 

(3)  Sulstance  of  the  Issue;  Variance  between  Proof  and  Avermcnt.^ — 
What  must  be  proved  is  the  case  stated  upon  record.  This  proposition 
does  not  mean  that  everything  averred  is  relevant,  or  is  a  proper 
subject  of  proljation  (Socdcr,  1897,  3.4  S.  L.  P.  245).  It  means  rather  that  it 
will  not  do  to  prove  a  different  case  from  that  alleged  ;  and  that  what  must 
be  proved  is  the  substance  of  the  issue,  trifling  divergencies  between  aver- 
ment and  proof  being  disregarded  (Best,  Evidence,  s.  278  ;  Dickson,  s.  41). 

Thus  where  a  universal  custom  of  trade  was  averred,  it  w^as  held 
sufficient  to  prove  general  custom  (Burbidge  &  Co.,  1832,  10  S.  520),  but  in- 
sufficient to  prove  one  merchant's  practice  (Clacevich,  1887, 15  P.  11 ;  see  also 
Jacohsen  Sons  &  Co.,  1894,  21  P.  654),  or  a  common  practice  due  to  a  mis- 
understanding of  the  law  {Anderson,  1866,4  ]\[.  765  ;  Brown,  1876,  3  P.  788  ; 
Nishet,  1880,  7  P.  575  ;  cf.  Hamilton,  L.  P.  14  A.  C.  221.  See,  however, 
Tancred,  Arrol,  &  Co.,  1890,  17  P.  (H.  L.)  31,  38,  per  Ld.  Herschell).  It 
may  be  observed  that  comparatively  slight  proof  of  the  practice  of  trade 
in  Scotland  will  be  enough  to  establish  a  rule  of  trade  which  is  in  full  force 
in  England  {Strong,  1878,  5  li.  770,  per  Ld.  Gifford ;  cf.  lAvesey,  1894,  21 
P.  911).  To  make  good  a  charge  of  crime  arising  in  a  civil  case,  the 
evidence  must  be  such  as  would  establish  sucli  a  charge  in  a  criminal  Court 
{Arnott,  1872,  11  M.  62,  per  Ld.  Neaves).  A  single  purchase  is  not  full 
proof  that  a  man  carries  on  the  trade  of  a  broker  {iWMvMan,  1882,  9  P. 
(J.  C.)  36).  And  where  it  is  averred  that  an  express  warranty  was  granted, 
if  it  be  not  reduced  to  writing,  there  must  be  satisfactory  evidence  of  the 
very  words  spoken  {Robeson,  1874,  2  P.  63 ;  Maekie,  1874,  2  P.  115 ;  cf. 
Rose,  1878,  5  P.  600). 

Where  fraud,  or  malice,  or  the  like  is  of  the  substance  of  the  issue,  it 
must  be  proved.     It  is  otherwise  where  it  is  the  legal  inference  from  the 
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facts  averred.  Thus,  in  an  action  of  reduction  of  a  deed  granted  by  a  sou 
in  favour  of  his  mother,  it  was  observed  that  it  was  not  suflificnt  for  the 
pursuer  to  prove  that  he  liad  transacted  in  ignorance  of  his  rights,  and  that 
the  consideration  was  grossly  inadequate;  he  must  prove  deceit  or  unfair 
dealing  on  the  i)art  of  those  who  took  benefit  from  his  loss  {Gray,  1879,  7  K. 
332,  per  Ld.  Pres.  Inglis  and  Ld.  Deas.  See  also  Ld.  Shand's  observations 
in  the  same  case;  and  cf.  Munro,  1874,  1  K.  1030).  On  the  other  hand,  it 
is  enougli  in  an  ordinary  case  of  slander  to  prove  that  words,  being  in  them- 
selves defamatory  and  actionable,  were  written  and  spoken,  without  proving 
that  they  were  false,  or  that  Ihi'  writer  or  speaker  was  actuated  by  malice 
(Madrllar,  18Gl\  24  1 ).  1  lL'4).  But  it  is  otlierwise  in  cases  (jf  ])rivilege  (see 
Dnihuhn,  188U,  8  \{.  ;;i;  JLissan,  1885,  12  It.  11G4;  Defamation).  To 
t'stal)lish  a  claim  for  damages  arising  from  the  exercise  by  a  litigant 
of  a  right  or  remedy  to  which  he  is  absolutely  entitled  without  special 
warrant  {Wolthcklccr,  1862,  1  M.  211),  or  from  acts  done  by  a  public 
(ifficer  in  the  discharge  of  liis  duty  {Urqvliart,  1865,  3  M.  932),  it  must 
l)e  shown  that  he  acted  maliciously  and  without  probaltle  cause.  See 
Dickson,  ss.  41-50. 

The  question  whether  the  variance  in  any  particular  case  is  or  is  not 
substantial  is  to  a  great  degree  deprived  of  its  importance  by  the  large 
power  of  amendment  created  by  recent  Statutes  (see  Amendment;  Vekdict; 
Dickson,  ss.  51-62  ;  Macdonald,  499  et  scq.). 

II.  The  Secondary  Rules  of  evidence  are  those  which  relate  to  the  modus 
prohandi ;  and  of  tliese  by  far  the  most  important  is  tliat  which  requires 
that  the  best  evidence  be  given. 

Best  Evidence. — This  rule  not  onl}-  rejects  e\adence  the  substitutionary 
or  secondary  nature  of  which  implies  the  existence  of  original  or  primary 
evidence,  but  it  demands  that  the  evidence  adduced  shall  be  proximate, 
and  that  it  shall  come  through  the  proper  instruments  (see  Best,  s.  87 
et  seq.).  It  deals,  accordingly,  with  the  following  matters: — Under  its 
first  branch,  with  hearsay  evidence,  evidence  of  the  contents  of  docu- 
ments other  than  the  documents  themselves,  contradiction,  modification,  or 
explanation  of  writings  by  extrinsic  e\ddence  (Best  Evidence  ;  Copies  and 
Extracts  ;  Parole),  statements  in  accounts,  books,  etc.  (Accounts  ;  Books), 
and  depositions  of  dying  persons  (Depositions,  etc.);  under  its  second 
branch,  with  admissions  for  and  against  interest  (Admissions  and  Con- 
fessions), the  admissibility  of  a  judgment  or  verdict  in  one  case  as  evidence 
in  another  (Res  judicata),  and  the  relevancy  of  character,  etc.  (see  above) ; 
and,  under  its  third  branch,  with  the  province  of  judge  and  jury  in  deciding 
upon  evidence  (see  aljove). 

It  is  to  be  observed,  however,  that  the  rule  does  not  debar  a  man  who 
can  prove  his  case  in  more  ways  than  one  by  evidence,  in  itself  primary 
and  admissible,  from  adopting  whichever  way  he  may  choose,  although  it 
would  be  matter  for  observation  if  he  adduced  inferior  primary  evidence  when 
better  was  to  be  had  (see  Best  Evidence).  This  point  is  illustrated  by  the 
view  which  the  law  takes  of  the  relative  value  of  direct  and  indirect  evidence. 

Direct,  Indirect,  and  Circumstantial  Evidence. —  All  evidence  is 
either  direct  or  indirect.  In  other  words,  the  factum  prohanduyn 
follows  from  the  factum  prolans,  immediately  or  by  inference.  It  is 
matter  of  common  knowledge  that  every  fact  or  event  is  related  to 
other  facts  or  events.  Every  human  being,  for  example,  is  so  far,  at  all 
events,  the  creature  of  circumstances,  that  every  act  of  his  is  a  result 
produced  by  his  will  working,  not  in  isolation  and  indejiendence,  but  as 
directed  and  conditioned  by  his  surroundings.  It  is  this  interconnection  of 
VOL.  V.  8 
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facts  which  justifies  the  reception  of  iiidirei't  evidence.     In  the  case  of 
direct  evidence,  the  sole  question  is  whether  the  evidence  is  credible.     In 
the  case  of  indirect  evidence,  it  must  be  established  not  only  that  the  facts 
from  which  the  inference  is  drawn  are  satisfactorily  proved,  but  that  the 
connection  between  these  facts  and  the  facts  in  issue  is  such  as  to  justify  the 
inference.     Indirect  or  circumstantial  evidence  (in  legal  parlance,  the  terms 
are  practically  identical  in  meaning;  see  Best,s.  27,  note)  is  either  conclusive  or 
presumptive.     It  is  conclusive  when  the  connection  between  the  factum  pro- 
handum  and  thefadum prolans  is  a  necessary  consequenceof  the  lawsof  nature. 
It  is  presumptive  (see  Presumptions)  when  that  connection  rests  on  a  greater 
or  less  degree  of  probability  (Best,  ss.  27,  293).    There  is  nothing  exceptional 
in  the  character  of  the  process  of  reasoning  employed.     It  is  our  previous 
knowledge  and  experience  of  the  connection  which  is  generally  found  to 
subsist  b^etween  this  set  of  facts  and  that,  that  justifies  us  in  inferring  from 
the  existence  of  the  one  set  the  existence  of  the  other. 

Direct  and  circumstantial  evidence  are  "  distinct  modes  of  proof,  acting 
as  it  were  in  parallel  lines,  wholly  independent  of  each  other ''(Best,  s.  294). 
Each  is  in  its  nature  original  evidence :  each,  accordingly,  is  admissible ; 
and  the  latter  is,  in  the  eye  of  the  law,  neither  inferior  nor  secondary  to 
the  former  {Id.  ih). 

No  doubt,  it  may  be  said  that  direct  evidence  is  superior  to  circum- 
stantial evidence  in  this:    that  it  is   less   exposed   to  the  possibilities  of 
error.     In  the  case  of  the  former,  the  sole  question  is  whether  it  is  to  be 
lielieved:   in  the  case  of  the   latter,  there  is  always  the  chance  that  the 
inference  drawn  from  the  facta  p)rohata  may  be  erroneous.     Eecognition  of 
this  truth,  however,  need   not  affect   our  estimate   of   the  credibility  of 
circumstantial  evidence.     It  should  open  our  eyes  to  the  necessity  of  care 
and  sobriety  in   drawing   our  conclusions   (Best,  s.  295;    Dickson,  s.   95 
d  seq.).     But  once  established,  circumstantial  evidence  "  is  as  satisfactory 
as  evidence   can  be.     A   comlination   of    coincidences   all   pointing,   and 
pointing  clearly,  to  one  cause,  will  produce   conviction   on   the  minds  of 
men  as'' readily  as  direct  evidence"  (per  Lord  Justice-Clerk  Moncreift"  in 
his  charge  in  the  Chantrelle  case,  reported  in  the  Scotsman  newspaper  for 
11  May  1878).     "It  has  been  said  that  circumstantial  evidence  is  to  be 
considered  as  a  chain,  and  each  piece  of  evidence  as  a  link  in  the  chain ; 
but  that  is  not  so,  for  then,  if  one  link  Ijroke,  the  chain  would  fall.     It  is 
more  like  the  case  of  a  rope  composed  of  several  cords.     One  strand  of  the 
cord  might  be  insufficient  to   sustain  the  weight,  but  three  stranded  to- 
(rether  may  be  quite  of  sufficient   strength  "  (per  Pollock,  C.  B.,  in  Exall, 
4   F.    &   F.    922,    929).     The   advantages    of    circumstantial    over   direct 
evidence  are   stated   by  Bentham  (3    Benth.  Jud.  Ev.  251-2)  as  follows: 
"  1.  By  including  in  its  composition  a  portion  of  circumstantial  evidence, 
the  aggregate  niass  on  either  side  is,  if  mendacious,  the  more  exposed  to 
be  disproved.     Every  false  allegation  being  liable  to  Ije  disproved  by  any 
such    notoriously  true  fact  as    it   is   incompatible  with,    the  greater  the 
number  of  such  distinct  false  facts,  the  more  the  aggregate  mass  of  them 
is  exposed  to  be  disproved ;   for  it  is  the   property  of  a  mass  of  circum- 
stantial evidence,  in  proportion  to  the  extent  of  it,  to  luring  a  more  and 
more  extensive  assemljlage  of   facts   under  the  cognisance   of   the  judge. 
2.  Of  that  additional  mass   of   facts,  thus   apt   to  be  brought  upon  the 
carpet  by  circumstantial   evidence,   parts,   more   or   less   considerable   in 
number,  will  have  been  brought  forward   l)y  so  many  different  deposing 
witnesses.     But  the  greater  the  number  of  deposing  witnesses,  the  more 
seldom  will  it  happen  that  any  sucli  concert,  and  that  a  successful  one, 
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has  been  i)ioduce(l,  as  is  necessary  to  give  ellect  to  a  plan  of  mendacious 
testimony,  in  the  execution  of  wliich,  in  the  character  of  deposing  witnesses, 
divers  indivichials  are  concerned.  3.  When,  for  giving  effect  to  a  plan  of 
mendacious  d('coi>tion,  (hroct  testimony  is  of  itself,  and  without  any  aid 
from  circumstunlial  evidence,  regarded  as  sufficient:  tiie  juincijuil  con- 
triver sees  before  him  a  comparatively  extensive  circle,  within  which  he 
may  expect  to  find  ;i  mendacious  witness,  or  an  assortment  of  mendacious 
witnesses,  sullieieiit  lo  jiis  puipose.  But  wheic,  to  the  success  of  the  ]ilan, 
lh(!  fabrication  or  destnietion  n\'  ;iii  article  of  circumstantial  evidence  is 
necessary,  the  extent  of  bis  licld  of  choice  may  in  this  way  find  itself 
obstructed  by  obstacles  not  to  be  smniounted." 

It  is  beyond  the  scope  of  this  article  to  treat  in  detail  of  the  circum- 
stauees  which  compose  this  kind  of  ])roof.  The  subject  is  dealt  with  in 
Dickson,  s.  05-108;  Taylor,  Malical  Jurisprudence,  4th  ed.,  i.  p.  550 
et  seq. ;  15entham,  Jud.  Evid.  l>k.  v. ;  Wills,  Circumst.  Evidence. 

Evidence  rejected  on  Grounds  of  Public  Policy. — It  is  to  be  observed 
that  certain  evidence  is  rejected  on  grounds  of  pul)lic  policy.  Thus 
a  witness  is  privileged  from  answering  a  (piestion  if  the  answer 
would  expose  him  to  a  criminal  charge,  or  would  tend  to  show 
that  he  had  committed  adultery  (see  Cross-Examination  ;  Witness), 
or  would  operate  to  disclose  a  confidential  communication  (see  Coni-id- 
ENTIAL  Communications).  So,  too,  "it  is  a  rule  founded  in  decency, 
morality,  and  policy  thai ""  ])arents  "  shall  not  be  permitted  to  say  after 
marriage  that  they  have  had  no  connection,  and  therefore  that  the  offspring 
is  spurious,  more  especially  the  mother  who  is  the  offending  party " 
{GoodrU/ht,  2  Cowp.  591,  per  Ld.  :\ransficld).  Yet  althougli  their  direct 
evidence  is  inadmissible  to  overcome  the  presumption  of  legitimacy,  their 
statements,  if  made  without  reference  to  litigation,  present  or  prospective, 
and,  especially  if  made  in  circumstances  which  called  for  explanation,  are 
part  of  the  history  of  the  case,  and  as  such  receivable  (per  Ld.  ]\rLaren 
in  Tennent,  1890,  17  Tl.  1205:  see  Tavlor.  s.  950,  and  tlie  cases  there  cited; 
cf.  Coles,  189:5,  22  If.  710). 

The  proof  of  the  constitution  and  extinction  of  rights  and  obligations  is 
in  certain  cases  restricted  to  the  writ  or  oath  of  the  debtor  or  defender. 
This  linutation  is  founded  ])artly  on  presumptions  and  ])artly  upon  grounds 
of  public  policy,  and  is  dealt  with  in  the  articles  in  which  these  rights  and 
obligations  receive  treatment.  01)serve,  that  where  the  proof  ought  to 
have  been  limited  when  granted  l)y  the  Court  of  first  instance,  but  a  proof 
at  large  has  been  taken,  it  must  be  considered  (Simpson,  1875,  2  R.  073 ; 
Kerrs  Tr.,  188:5,  11  TJ.  108;  Wallace,  1885,  12  R  687:  see  also  Parr, 
1890,  2:5  R.  1090). 

As  to  the  sutHciency  of  evidence,  see  Admissions  and  Confessions 
(«.)(/):  Witness. 

Ex    dcliberatione    Dominoriim    Concilii  — In    old 

practice  there  were  certain  privileged  summonses,  only  to  be  obtained  on 
a  l)ill  passed  by  the  Lords,  and  to  these  were  adhibited  the  words  ex 
deliherationr  Dominornm  Concilii.  The  sumnmnses  were  of  three  clas.ses:  (1) 
those  for  which  there  was  no  accustomed  style ;  (2)  those  in  wdiicli  the  king 
had  an  interest:  and  (3)  those  in  which  the  ordinary  requisites  as  to  cita- 
tion and  order  of  calling  were  craved  to  be  dispensed  with.  Owing  to 
abuses  of  procedure,  an  Act  of  Sederunt  on  21  June  1072  determined  and 
restricted  the  number  and  class  of  summonses  which  should  be  considered 


116  EXAAIINxVTION  OF  BANKEUrT 

]iinileged;  aiul  in  terms  of  the  Couvt  of  Session  Act,  1850,  s.  8,  in  no  case 
is  ca  bill  now  required  for  a  summons.  Ikit  the  words  ex  (Idibcratione 
Dominorum  Concilii  are  still  subjoined  to  all  letters  i)assing  the  Eoyal 
Signet  of  Scotland  on  bills  presented  to  the  Bill  Chamber  of  the  Court  of 
Session : — as  to  notes  of  suspension  and  liberation  or  interdict ;  to  applica- 
tions for  fiats  of  imprisonment  under  1  &  2  Vict.  c.  114;  and,  on  the  rare 
occasions  in  which  they  are  used,  to  bills  for  letters  of  arrestment,  loosing 
of  arrestment,  inhil)ition,  supplement,  and  ejection  (Stair,  iv.  'A.  4  and  32 ; 
Baukt.  iv.  27.  9  ;  ]\Iackay,  Manual,  G  and  12). 

See  Bill  ;  Bill  Ciiambei;  :  Dilk  ience  ;  Summons. 


Examination  of  Bankrupt.— See  Sequestration. 

Examination  of  Witness.— See  Witness;  Cross  Examina- 
tion. 


Examination    on    Declaration. —  See  Declaration  by 
Prisoner  ;   Criminal  Prosecution. 


Examination,  Judicial. — Since  the  admission  of  the  parties 
to  a  cause  as  witnesses  (1853,  IG  Vict.  c.  20,  s.  3),  judicial  examination  has 
become  practically  unknown  in  Scots  j^ractice.  It  is,  however,  still 
competent  (Shand',  Fmcf.  403;  Mackay,  Pracf.  ii.  28/;  Mack^j,  Manual, 
335  g ;  Dickson  on  Evidence  (Grierson),  ii.  p.  863,  note) ;  both  in  the  Court 
of  Session  and  in  inferior  Courts  (Dove  Wilson,  Sheriff  Court  Fract.,  4th  ed., 
263  et  seq.).  Where  tlie  statements  of  parties  are  at  variance  on  material 
points  of  fact,  the  judge  may  ordain  either  of  them  to  be  judicially  examined 
on  the  particular  facts.  Judicial  examination  is  allowed  only  in  cases  of 
suspicion  (Mackay,  Pmc^.,  /oc  ciL;  ITawwa/,  468  (Consistorial)).  Such  an 
examination  is  not  given  on  oath.  No  judicial  examination  should  be  taken 
until  the  question  of  relevancy  is  disposed  of  (Henderson,  1874,  1  Pi.  920). 
Admissions  made  on  judicial  examination  have  not  the  conclusive  effect  of 
admissions  on  record  (Dickson,  Evidence  (Grierson),  s.  287).  Such 
admissions  do  not  seem  to  constitute  full  proof  sufficient  to  warrant  a 
decision  without  further  inf(uiry  into  the  facts  {Wilson,  1831,  10  S.  110 
— where  the  examination  was  "  before  answer,"  and  see  Ld.  Glenlee, 
p.  114). 

[For   decisions   on    the   subject  of   judicial    examination,   see   Mackay, 
Pract.  ii.  28,  note/;  Memual,  335,  note  //.] 

See  also  Admissions. 


Excambion. — Excambion  is  that  legal  contract  by  which  lands 
Ijelonging  to  one  pro])rietor  are  exchanged  for  other  lands  belonging  to 
a  different  proprietor.  In  its  bilateral  form,  which  is  that  usually  adopted, 
it  has  been  devised  in  order  to  save  the  necessity  of  the  execution  of  sepa- 
rate conveyances  by  the  exchanging  proprietors.  Excambion  by  separate 
unilateral  deeds  is,  however,  equally  valid.  Where  the  necessary  judicial 
authority  has  been  obtained,  it  is  also  competent  for  a  proprietor,  holding  lands 
under  entail,  to  excandj  these,  or  part  of  them,  for  other  lands  held  by  him 
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ill  fee-siiiii>li'.  under  a  euiitract  of  exeuniljiiiii  executed  by  liiiiisull'  in  both 
capacities. 

I.   In  Fee-,si.mi'LE  PitorKirriES. 

lu  «()  far  as  fee-sini|ih'  pnjperties  are  concerned,  lliis  form  of  contract 
bas  not  (except  as  regards  the  exchange  of  lieritable  debts,  and  the  powers 
conferral  ui)on  trustees  under  the  Trusts  Act  of  18(j7, after  referred  to)  been 
made  the  subject  of  any  s])i'ci;d  legislative  onactmcnt.  It  has,  hf»\vever, 
always  l)een  accepted  as  a  jtrinciple  of  law  that  lands  ac(|uiied  or  disponed 
in  excambion  are  subject  to  mutual  lights  of  real  warrandice.  Such 
warrandice  is  implied  in  the  contract,  and  in  \irtue  (jf  it  either  i)arty  may, 
in  case  of  eviction  of  the  lands  dis])oned  t<j  him  under  the  contract,  recover 
])Ossession  of  the  lands  given  by  him  in  exchange  therefor.  Further,  this 
warrandice-right  is  transmitted  to  the  heirs  and  singular  successors  of  the 
original  ])arties  to  the  contract,  and  may  be  enforced  even  against  a 
singular  successor  who  acquired  right  prior  to  the  eviction  of  the  party 
founding  on  this  im])lied  warrandice.  It  is,  however,  essential,  in  order  to 
exercise  this  right  of  recurrence  to  the  original  ]»roperty  in  case  of  eviction, 
that  the  deed  or  deeds  expressly  bear  that  the  lands  are  mutually  disponed 
in  excambion. 

]jy  sec.  150  of  the  Titles  to  Land  Consolidation  (Scotland)  Act,  18GS 
(ol  &  32  Vict.  c.  101),  which  re-enacted,  with  certain  verbal  alterations,  the 
provisions  of  the  Titles  to  Land  (Scotland)  Act,  1860,  s.  28,  it  is  provided 
as  follows : — 

W'licu  any  lauds  disponed  before  or  after  tlie  coinmenceinent  of  tlii.s  Act,  under 
tlie  autlioritv  of  an  Act  of  Parliament,  in  excambion  for  other  lands,  are  burdened 
with  debts,  tlie  lands  so  disponed  shall,  from  and  after  the  date  of  rej,dstration, 
whether  before  or  after  the  commencement  of  this  Act,  in  tlie  aiiproi)riate  Register 
of  Sasines  of  the  contract  or  deed  of  excambion  of  such  lands,  be  freed  and  dis- 
burdened of  such  debts  so  far  as  ])reviously  ail'ectiny  the  siime,  and  shall  be 
bui'dened  with  the  debts,  if  any,  which  previously  ati'ected  the  lands  acquired 
in  exchange  for  the  same,  in  the  order  of  preference  in  which  such  debts  were 
a  burden  upon  said  last  -  mentioned  lands:  Provided  always,  in  the  case 
of  excambions  after  the  31st  day  of  December  18G8,  that  before  any  such  excanddon 
is  authorised  (in  addition  to  such  jn'ocedure  as  may  be  prescribed  by  such  Act)  such 
intimation  as  the  Court  of  Session  may  consider  necessary  shall  be  made  to  all 
creditors  having  interest,  and  such  creditors  shall  be  entitled  to  state  any  objections 
thereto,  of  which  the  Court  shall  judge  :  Provided  also,  that  in  such  contract  or 
deed  of  excambion,  whether  executed  before  or  after  the  commencement  of  this  Act, 
or  in  a  schedule  suliscribed  as  relative  thereto,  and  declared  to  be  pait  thereof,  and 
recorded  therewith,  there  have  been,  or  shall  be,  set  forth  as  to  each  of  the  said  debts 
the  following  particulars,  namely,  the  amount  of  the  debt,  the  date  of  recording  the 
writ  by  mIucIi  its  constitution  was  orginally  ])ublished,  the  register  in  which  the 
same  was  so  published,  the  name  and  designation  of  the  original  creditor,  an<l,  it 
the  debt  has  been  transferred,  the  name  and  designation  of  the  creditor  understood 
to  be  in  right  thereof  for  the  time,  and  the  date  of  recording  the  writ  whereby  his 
right  was  published,  antl  the  register  in  which  the  same  was  so  published  :  Provided 
further  that  in  sui  h  contract  or  deed  of  excambion  such  debts  have  been  or  shall  be 
expressly  declared  to  burden  the  lands  to  which  the  same  arc  transferred  as 
aforesaid. 

It  will  be  id  (Served  that  the  provisions  of  the  Acl  limit  its  application 
to  lands  dis])one(l  before  or  after  the  commencement  of  the  Act,  "  under  the 
authority  of  an  Act  of  Parliament."  Its  object  is  to  facilitate  excambions, 
where  either  one  or  both  of  the  estates  dealt  with  are  entailed  and  burdened 
with  debts,  and  are  excambod  under  the  provisions  of  the  Entail  Acts,  or 
of  a  private  Act  of  rarliament.  This  statutory  provision  is  also  applicable 
to  lands  held  in  trust,  aiul  excambed  under  any  statutory  authorit}' ;  and. 
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ill  practice,  it  has  likewise  been  held  to  apply  to  fee-simple  lands  where 
these  are  excambed  for  entailed  lands. 

It  will  also  l)e  observed  that,  in  order  to  an  exchange  of  debts  in  virtue 
of  this  enactment,  intimation  requires  to  be  made,  under  the  authority  of 
the  Court  of  Session,  to  all  creditors  having  interest  (in  addition  to  any 
procedure  prescribed  by  the  particular  Act  under  which  it  is  proposed  to 
carry  through  the  excambion),  and  that  such  creditors  may  state  objections 
thereto. 

The  terms  of  tins  enactment  as  regards  exchange  of  debts  affecting 
the  excambed  lands  will  also  be  kept  in  view ;  and  it  will  be  noted 
that  in  the  contract  or  deed  of  excambion  such  debts  must,  in  order  to 
make  the  exchange  of  bin-dens  effectual,  be  expressly  declared  to  burden 
the  lands  to  which  they  are  intended  to  be  transferred.  A  form  of  clause 
and  relative  schedule  for  effecting  this  are  embraced  in  the  form  of 
contract  appended  hereto. 

In  the  case  of  MdvUle  (7  S.  D.  S89,  and  8  S.  D.  B.  841)  it  was  held 
that  a  verbal  contract  of  excambion  might  be  proved  and  explained  by  the 
subsequent  possession  of  the  parties.  Under  the  Trusts  (Scotland)  Act, 
18G7  (oO  &  :M  Vict.  c.  97,  s.  3),  it  is  made  competent  to  the  Court  of 
Session,  on  the  petition  of  the  trustees  under  any  trust  deed,  to  grant 
authority  to  the  trustees  to  do  any  of  the  acts  therein  specified,  upon  Ijeing 
satisfied  that  the  same  is  expedient  for  the  execution  of  the  trust,  and  not 
inconsistent  with  the  intention  thereof.  The  acts  which  may  be  authorised 
include,  inter  alia,  power  "  to  excamb  any  part  of  the  trust  estate  which  is 
heritable."  The  same  section  also  contains  a  prr)vision  with  reference  to  the 
expenses  of  the  application.  When,  however,  all  the  beneficiaries  under 
the  trust  in  existence  at  the  time  are  of  full  age  and  capable  of  acting, 
the  Statute  makes  it  competent  for  them,  h\  deed  of  consent,  to  grant 
authority  to  the  trustees  to  do  any  of  the  acts  specified,  the  same  not  being 
inconsistent  with  the  intention  of  the  trust :  and,  such  consent  being  given, 
it  is  declared  to  have  the  same  force  and  elfect  as  if  the  authority  of  tlie 
Court  had  previously  been  obtained.  In  that  case,  therefore,  an  excambion 
may  be  carried  through  by  trustees  without  the  sanction  oi  \\\(t  Court. 

II.  In  Entailed  Estates. 

The  provisions  of  the  Entail  Statutes  witli  reference  to  excambioiis  are, 
in  contradistinction  to  the  legislative  provisions  affecting  fee-simple  lands, 
very  numerous,  and  they  extend  over  the  whole  period  of  entail  legislation 
from  the  Moiitg;onierv  Act  of  1770  to  the  Entail  Act  of  1882. 

A  special  power  to  excaml)  lands  within  certain  limits,  or  under  certain 
conditions,  or  a  specified  ])ortion  of  the  estate,  is  also  of  frequent  occurrence 
in  deeds  of  entail.  In  the  case  of  Baird  (1844,  6  D.  64:))  it  was  held,  in 
conformity  with  the  o])inion  of  the  whole  consulted  judges,  that  a  reserved 
power  of  this  nature  was  not  inconsistent  with  a  strict  entail  under  the 
Act  168.'),  c.  '12,  but  that  sucli  ])Ower  must  be  exercised  in  accordance  with 
the  express  conditions  under  which  it  was  given  ;  and  it  was  observed  that, 
in  virtue  of  this  power,  the  whole  entailed  lands  could  not  be  sold  or 
excamljed  at  once.     (See  also  E.  of  Brcadalhmc,  1830,  8  S.  D.  B.  490). 

It  will  be  convenient  in  dealing  with  this  subject  of  excambions  as 
applicaljle  to  lands  held  under  entail,  where  the  deed  of  entail  itself  contains 
no  enaljling  power,  and  where  the  excambion  must  therefore  be  carried  out 
under  the  provisions  of  the  Entail  Statutes,  to  consider  it  in  relation  to 

1.  The,  Extent,  Situation,  and  Value  of  the  Landa  ichich  may  he 
Excanibed. 
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2.  The  Conditions  under  which  the  Ejicamhion  may  he  carried  tltroiKjh. 

3.  The  Form   and  Nature  of  the  Procedure  in  the  Applications   to  the 

Sheriff  IJuurt  or  Court  uf  Session  for  the  requisite  Authority. 

4.  The  Recording  of  the  Contract  and  Completion  of  the  Excamhion. 

5.  Special  Points  raised  under  any  recent  Decisions. 

6.  The  Form  of  the  Contract,  and  Clause  of  Fxchanye  of  Burdens  under 

the  Titles  to  iMud  Consolidation  Act,  18G8,  with  relative  Schedule. 
lleference  to  these  points  will  therefore  now  l)e  made  in  their  order ;  and 
with  the  view  of  making  the  present  position  of  the  law  more  intelligible 
it  will  1)6  necessary  to  trace  the  course  of  statutory  legislation    on   the 
subject. 

1.  Extent,  Situation,  and  Value  of  Lands. 

By  the  Entailed  Estates  Act,  1770,  10  Geo.  in.  c.  51  {The  Mont- 
(jomcry  Act),  it  was  provided  (ss.  32  and  33)  that,  for  the  convenience  and 
advantage  of  such  estates,  and  for  the  improvement  of  the  country  where 
these  were  situated,  by  enclosing  or  otherwise,  proprietors  of  entailed  estates 
should  have  the  power  to  excamb  or  make  exchanges  of  land  with  all  or 
every  person  or  persons  ;  but  this  privilege  was  limited  to  thirty  acres  Scots 
(equal  to  about  thirty-seven  and  a  half  acres  imperial)  of  arable  land,  or 
one  hundred  acres  Scots  (equal  to  one  hundred  and  twenty-five  acres 
imperial)  of  hill  land,  or  other  ground  incapable  of  tillage.  It  was  further 
provided  (s.  33)  that,  for  the  i)urpose  of  ascertaining  and  adjusting  the 
value  of  the  lands  proposed  to  be  exchanged,  an  application  sli(juld  be  made 
by  the  heir  of  entail  to  the  Sheriff  or  Steward  of  the  county  within  which 
the  entailed  estate  was  situated  in  manner  therein  mentioned ;  and  upon 
the  procedure  therein  specified  taking  place,  the  Sheriff  was  authorised  to 
require  the  exchange  to  be  made  by  a  contract  of  excambion,  which  was 
declared  to  be  effectual  to  all  intents  and  purposes  upon  being  executed 
and  recorded  in  the  Sheriff  Court  Books  within  three  months  of  its  date. 
It  was  further  provided  by  this  Statute  (s.  33)  that  the  lands  given  in 
exchange  to  the  entailed  estate  should  l)e  held  to  be  a  part  thereof,  and 
should  l)e  subject  to  all  the  prohibitory,  irritant,  and  resolutive  clauses  of 
the  entail  in  tlie  same  manner  as  if  they  had  been  originally  a  part  of  the 
estate,  while  the  lands  given  from  the  entailed  estate  should  thenceforth  be 
held  as  out  of  the  entail,  and  liberated  from  the  prohibitory,  irritant,  and 
resolutive  clauses  thereof  {}PKechnic,  1821,  1  S.  IIG). 

By  the  Entail  Act,  1836,  G  &  7  AVill.  iv.  c.  42  {The  Bosehcry  Act), 
the  p(nvers  (jf  heirs  of  entail  as  regards  excambions  were  considerably 
enlarged.  By  sec.  3  of  that  Act,  it  was  provided  that,  notwithstanding  any 
prohibitory,  irritant,  and  resolutive  clause  contained  in  any  entail  then 
existing,  or  which  might  thereafter  be  executed,  it  should  lie  lawful  for  the 
resi)ective  heirs  of  entail  in  possession  of  any  entailed  lands,  and  having 
made  up  a  feudal  title  thereto,  to  make  excambions,  without  the  consent  of 
any  other  heir,  of  any  portion  of  the  entailed  estate  for  an  equivalent  in 
lands,  estates,  or  heritacres  lying  contiguous  to  the  same,  or  to  some  part 
thereof,  or  being  convenient  to  be  holden  therewith,  and  that  whetlier  the 
same  sliouUl  belong  to  himself  in  fee-sim]de  or  to  any  other  person,  and 
although  the  heritages  to  be  given  and  taken  in  exchange  might  consist  of 
different  descriptions  of  heritable  property;  but  this  is  subject  to  the 
proviso  that  notice  of  the  intention  to  make  such  excambion  should,  three 
months  previous  to  the  application  to  the  Court  of  Session  for  that  purpose 
(as  required  by  the  said  section),  be  given  to  the  heirs  of  entail  therein 
specified,  or  to  "their  legal  guardians  in  "the  case  of  any  of  them  being  under 
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auy  mental  or  other  legal  disability.  The  procedure  under  this  form  of 
application  to  the  Court  of  Session  will  be  referred  to  more  fully  hereafter, 
but  it  has  now  been  superseded  by  the  simpler  forms  introduced  by  the 
Eutherfurd  Act,  18-48  (11  &  12  Vict.  c.  36,  ss.  31-35),  and  the  Entail 
Amendment  Act,  1875  (38  &  39  Vict.  c.  61). 

By  sec.  4  of  the  Rosebery  Act  it  was,  however,  further  provided,  in 
limitation  of  the  general  powers  conferred  under  the  immediately  preceding 
section  (sec.  3),  that  it  should  not  be  in  the  power  of  the  heir  of  entail  to 
excamb  the  principal  mansion-house  or  offices,  nor  the  garden,  park,  lawn, 
home  farm  or  policy  of  the  entailed  estate,  nor  more  than  one-fourth  in 
value  of  such  estate  in  all ;  and  that,  so  soon  as  excambions  had  been  made 
of  the  entailed  estate  to  that  extent,  it  should  not  be  in  the  power  of  any 
heir  of  entail  to  make  any  further  exchanges  of  any  part  thereof. 

Sec.  5  provided  that  the  lands  and  heritages  recei\ed  in  excambion 
should  be  held  to  be  a  part  of  the  entailed  estate,  and  subject  to  all  the 
prohibitory,  irritant,  and  resolutive  clauses  of  the  entail,  while  the  lands 
given  from  it  should  be  freed  therefrom.  It  also  contained  stipulations  to 
the  effect  (1)  that  no  debt  contracted  by  the  heir  of  entail  during  the  period 
between  the  execution  of  the  contract  of  excambion  and  the  recording  of 
such  contract  in  the  Register  of  Entails  should  affect  the  lands  contained  in 
such  contract,  and  thereby  added  to  the  entailed  estate  ;  and  (2)  that  if,  in  any 
excambion  carried  out  under  the  Act,  there  should  be  any  excess  of  value 
on  either  side,  not  exceeding  £200,  such  excess  should  be  paid  to  the 
proprietor,  whether  heir  of  entail  in  possession  or  proprietor  in  fee-simple, 
to  whom  the  lands  of  smaller  value  should  be  awarded.  But  if  any  party 
to  an  excambion  should  give  or  receive  any  consideration  or  value  of  any 
kind  whatever  other  than  the  lands  exchanged,  or  such  excess  as  aforesaid 
not  exceeding  £200,  then  the  excambion  should  be  null  and  void. 

By  sec.  6  it  is  enacted  that  where  any  heir  of  entail  in  possession  shall 
apply  for  an  excambion  of  any  part  of  an  estate  held  under  more  than  one 
deed  of  entail,  but  descendible  to  the  same  series  of  heirs,  such  deeds  of 
entail  shall,  in  reference  to  sucli  application,  be  held  and  construed  as  one 
deed  of  entail,  and  the  estates  shall  be  regarded  as  one  entailed  estate. 

The  provisions  of  these  earlier  Statutes,  which  were,  until  the  passing  of 
the  Entail  Amendment  Act  of  1868,  only  applicable  to  old  entails  (that  is, 
entails  made  before  1  August  1848),  or  to  such  new  entails  as  expressly 
declared  them  to  be  so,  were  further  extended  by  the  Act  11  &  12  Vict.  c.  36 
{The  Paitherfurd  Act),  sec.  5  of  which  provided  that  it  should  be  lawful  for 
any  heir  of  entail  of  full  age  and  in  possession  under  an  entail  dated  prior 
to  1  August  1848,  with  the  consent  of  the  whole  heirs  of  entail,  if  less 
than  three  existed  at  the  date  of  the  application  to  the  Court,  or  otherwise 
with  the  consent  of  the  three  nearest  heirs  who  were  for  the  time  entitled 
to  succeed  in  their  order  successively  immediately  after  the  heir  in 
possession,  or  with  the  consent  of  the  heir-apparent  and  of  the  heir 
or  heirs,  in  number  not  less  than  two,  including  such  heir-apparent,  who  in 
their  order  successively  would  1)0  lieir-apparent,  to  excamb  the  estate  in 
whole  or  in  part, — the  authority  of  the  Court  being  always  obtained 
thereto  in  the  manner  provided  by  tlmt  Act ;  and  the  heir  in  possession  was 
thereby  further  authorised  to  make  and  execute,  at  the  sight  of  the  Court, 
all  contracts  of  excambion  and  other  deeds  necessary  to  give  effect  to  such 
excambions. 

By  the  Act  31  &  32  Vict.  c.  84  {The  Entail  Amendment  Act,  1868), 
further  provisions  affecting  excambions  were  made.  By  the  14th  section,  the 
provisions   of   the   Montgomery   Act   with    leference   to    the   extent   and 
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character  of  the  land  which  may  l)e  excainljed.aud  the  conditions  applicable 
tliereto,  are  repealed,  and  in  lieu  thereof  it  is  enacted  that  not  more  than 
IJOO  acres  of  land  forming  part  of  any  entailed  estate,  and  lying  together  in 
one  place  or  plot,  shall  be  given  in  exchange,  and  that  an  equivalent  in 
land  shall  be  received  in  place  thereof;  while  by  sec.  18  the  provisions 
of  sec.  5  of  the  Rutherfurd  Act,  to  which  reference  has  been  made,  were 
made  to  ap])ly  to  '///  entails,  whether  dated  l)efore  or  after  1  August  1848, 
as  also  to  all  lands  held  under  trusts,  (jf  wiiatever  date,  for  the  purpose  of 
being  entailed.  This  enactment  may  be  held  In  liave  had  the  effect  of 
extending  the  provisions  of  the  Montgomery  Act  and  tiie  Eosebery  Act, 
so  far  as  uiircjjcaled,  to  new  as  well  as  to  old  entails;  but  it  does  not  do  so 
in  terms,  and  tlie  point,  not  having  formed  tiie  subject  of  any  subsequent 
decision,  must  therefore  still  be  considered  as  doubtful. 

It  will  be  observed  from  these  references  to  the  Entail  Statutes  that,  as 
regards  the  extent,  situation,  and  value  of  lands  held  under  entail  which 
may  be  excambod,  the  rules  now  in  force  are  as  f(jllows : — 

(«)  With  the  necessary  consent  or  consents,  the  whole  or  any  part  of 
the  entailed  estate,  whether  held  under  an  entail  dated  prior  or 
subsequent   to    1  August    1848,  may  be  excambed. — Ifutherfurd 
Act,  1848,  s.  5 ;  Entail  Amendment  Act,  1868,  s.  18. 
(h)  Without   such  consent,  any  portion  thereof  may  l)e  excambed  for 
other  lands  lying  contiguous  to  the  same,  or  to  some  other  part  of 
the  entailed  estate,  or  being  convenient  to  be  liolden  therewith ; 
but  this  must  not  include  the  principal  mansion-house  or  offices, 
or  the  garden,  park,  lawn,  home  farm,  or  policy,  nor  extend  to 
more  than  one-fourth  in  value  of  the  entailed  estate ;  and  where 
one-fourth  in  value  of  the  whole  estate  has  been  excambed  under 
the  authority  of  this  Act,  no  further  excambions  are  competent. 
— Eosebery  Act,  1836,  ss.  3  and  4. 
(c)  Without  such  consent,  any  portion  of  an  entailed  estate,  not  exceeding 
300  acres  lying  together  in  one  place,  may  be  given  m  exchange 
for  an  equivalent  in  land,  to  be  received  in  place  of  the  land  given 
in  exchange.     There  is,  under  the  provisions  of  the  1868  Act,  no 
restriction  as  to  the  quality  or  character,  or  the  precise  situation 
or  value,  of   the  land    which    may  be   made  the  sulgect  of   the 
excambion  ;   but  it  will  l)e  kept  in   view  that  this  is  really  an 
extension  of  the  powers  of  the  Montgomery  Act. — Entail  Amend- 
ment Act,  1868,  s.  14.     See  also  case  of  Hamilton,  1833,  12  S.  22, 
as  to   the   validity  of  an  excand)ion  of  the   surface  merely,  the 
minerals  being  reserved,  and  Dvlr  of  Hamilton,  1838,  20  D.  1134, 
as  to  considerations  to  lie  taken  into  account  in  estimating  the 
value  of  entailed  lands  to  be  excambed. 

2.  Conditions  under  which  Excambions  may  he  carried  throiujh,  other  than 
those  relative  to  the  Extent,  Situation,  and  Value  of  the  Lands. 

Eeference  has  already  been  made,  under  the  preceding  head,  to  the 
terms  of  the  Eosebery  Act  as  to  {a)  the  legal  eilect  of  an  excambion  as 
regards  the  lands  given  and  received  respectively  ;  {h)  the  conditions  as  to 
title  under  which  these  excambed  lands  are  in  future  to  be  held ;  {c)  the 
provision  under  whicli  any  excess  in  value  not  exceeding  £200  is  to  be 
dealt  with ;  and  {d)  the  case  of  lands  held  under  more  than  one  deed  of 
entail,  but  descendible  to  the  same  series  of  heirs.  Except,  however,  as  to 
these  conditions  the  other  provisions  of  the  Montgomery  Act(ss.  32  and  33) 
were  thereby  declared  to  remain  in  force ;  but  these  latter  provisions  liavc 
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since  been  partly  repealed  by  the  Entail  Amendment  Act  of  1868  (s.  14), 
as  above  mentioned,  while  those  relating  to  procedure  have  been  modified 
by  the  terms  of  the  Kutherfurd  Act  and  the  Entail  Amendment  Act  of  1875. 

After  the  Eosebery  Act,  the  first  Statute  which  requires  to  be  noticed 
is  the  Entail  Act  of  1841  (4  &  5  Vict.  c.  24),  which  provides  (s.  1)  that 
it  shall  not  be  necessary  to  insert  in  any  contract  of  excambion  executed 
under  the  authority  of  the  IJosebery  Act,  the  whole  destination  of  heirs- 
substitute  and  successors,  or  the  conditions  and  provisions  and  prohibitory, 
irritant,  and  resolutive  clauses  of  the  original  entail,  provided  that  reference 
is  made  in  the  contract  to  such  original  entail,  and  that  it  sets  forth  the 
date  thereof,  and  the  date  of  recording  in  the  Eegister  of  Entails.  This 
Act  was  passed  to  remove  doubts  as  to  whether  it  was  necessary  to  insert 
the  destination,  conditions,  etc. ;  and  although  not  in  terms  retrospective, 
it  would  probably  be  held  to  be  so.  In  point  of  fact,  the  destination  and 
conditions  were  not,  as  a  rule,  inserted  ;  and,  in  practice,  contracts  so  framed 
are  accepted  as  sufficient.  The  provisions  of  this  Statute  were  further 
extended  by  the  27th  section  of  the  Titles  to  Land  Act,  1860  (re-enacted  in 
sec.  9  of  the  Titles  to  Land  Consolidation  Act,  1868),  by  which  it  was 
provided  that  the  reference  may  be  made  to  the  deed  of  entail,  as  recorded 
in  the  Eegister  of  Entails,  if  the  same  shall  have  been  so  recorded,  or  to 
any  conveyance  or  deed  recorded  in  the  appropriate  Eegister  of  Sasines, 
and  forming  part  of  the  progress  of  title  deeds  following  on  the  entail, — 
such  reference  being  made  in  terms  of  Schedule  C,  appended  to  the  Con- 
solidation Act. 

It  was  also  enacted  by  sec.  1  of  the  Act  of  1841,  that  it  should  be  in- 
cumbent on  the  Keeper  of  the  Eegister  of  Entails  to  record  contracts  of 
excambion  therein,  upon  the  same  being  presented  to  him,  without  the 
necessity  of  a  warrant  from  the  Court  of  Session  for  that  purpose. 

Eeference  has  already  been  made  to  the  terms  of  sec.  5  of  the  Eutherfurd 
Act,  under  which  the  heir  of  entail  in  possession  might  excamb  the 
whole  or  any  part  of  the  entailed  estate  upon  obtaining  the  consent  of 
the  subsequent  heirs  of  entail  specified  in  tliat  section,  and  the  authority 
of  the  Court  of  Session  to  the  excambion :  but  the  provisions  of  that  Act 
were  very  considerably  modified  by  the  Entail  Amendment  Act,  1875,  ss. 
5  and  6.  The  first  of  these  sections  provided  that,  in  any  application  to 
the  Court  of  Session  for  authority  to  disentail  an  entailed  estate  held 
under  an  entail  dated  prior  to  1  August  1848,  the  consent  of  any  heirs 
of  entail  whose  consent  was  required  in  terms  of  the  Eutherfurd  Act 
might  competently  be  given  after  such  application  had  been  presented 
to  the  Court,  or  in  the  course  of  the  proceedings  to  follow  thereon:  and, 
further,  that  in  the  event  of  any  of  the  said  heirs,  except  the  nearest  heir 
for  the  time,  whether  an  heir  -  ap]jarent  or  not,  declining  or  refusing  to 
give,  or  being  legally  inciqiable  of  giving,  his  consent,  the  Court  might 
dispense  with  such  consent  in  terms  of  the  provisions  thereinafter  set 
forth.  These  provisions  or  regulations  provide  for  the  Court's  ascertaining 
the  value  in  money  of  the  expectancy  or  interest  in  the  entailed  estate 
of  the  heir  or  heirs  detlining,  or  refusing,  or  incapacitated  to  give  his  or 
their  consent,  for  the  consignation  thereof  in  bank,  or  security  therefor 
being  given  over  the  entailed  estate,  and  for  the  Court's  dispensing  with  the 
consent  or  consents  of  the  heir  or  heirs  the  value  of  whose  expectancy  or 
interest  has  thus  been  ascertained ;  and  the  Court  was  thereupon  authorised 
to  i^roceed  as  if  such  consent  or  consents  had  been  obtained:  but  it  was 
provided  that  nothing  contained  in  the  Act  sliould  render  it  competent 
to  dispense  with  the  consent  of  the  nearest  heir  for  tlie  time  entitled  to 
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succeed  to  any  entailed  estate  sought  to  be  disentailed.  See.  6  makes 
the  ])rovisi()iis  of  the  piecediug  s(!ction  a]>i)lical)le  also  intir  alia  to  the 
ease  (jf  an  iieir  of  entail  a[)plying  ior  power  to  excandj  such  estate  in 
whole  or  in  part :  and  this  section  further  provides  that  nothing  contained 
ill  the  Act  should  render  it  necessary  to  ohtain  the  consent  (or  the  dis- 
pensing with  the  consent)  of  any  heir  of  entail  whose  consent  would  not 
ha\e  Ijeen  necessary  before  the  i)assing  of  the  Act. 

These  i)rovisions  of  the  Acts  of  1848  aiul  187.".  were  furtiier  amended 
by  the  Entail  (Scotland)  Act,  1882  (s.  13),  which  made  the  provisions  of 
sec.  5  of  the  Act  of  1875  applicable  also  to  the  consent  of  the  heir-apparent 
or  other  nearest  heir,  w^here  the  consent  of  such  heir  is  required  in  any 
application  under  the  Entail  Acts,  so  that  the  value  in  money  of  the 
e\'i)ectancy  or  interest  of  such  heir  may  now  be  ascertained  in  the  same 
manner  as  is  provided  by  the  Act  of  1875  with  reference  to  the  remoter 
heirs,  and  the  amount  thereof  consigned  in  bank,  and  the  consent  of  such 
nearest  heir  dispensed  with  by  the  Court  in  the  same  manner  as  was 
previously  comi»etent  in  the  case  of  the  remoter  heirs.  This  section  also 
provides  for  the  case  of  the  application  Ijeing  opposed  by  any  creditor  of 
such  heir  who  shall  prove  that,  prior  to  the  passing  of  the  Act,  he  had  lent 
money  to  such  heir  on  the  security  of  his  right  of  succession  to  or  interest 
in  the  entailed  estate,  or  by  the"^  wife  or  children  of  such  heir  in  whose 
favour  he  shall  have  granted  provisions  under  the  Entail  Acts;  but  the 
l.roviso  appears  to  be  more  a})plicable  to  petitions  for  authority  to  disentail 
or  to  charge  \\\t\\  debt  or  incumbrances,  or  for  an  order  of  sale,  than  to  an 
application  for  power  to  excandj  lands,  and  its  terms  need  not  therefore  be 
referred  to  at  further  length  here. 

The  Act  (if  1SS2  also  provided  (s.  12)  for  such  consent  being  given  in 
the  case  of  any  heir  under  age,  or  sul)jeet  to  other  legal  incapacity,  by  a 
curator  ad  litem  to  be  ai>pointed  to  liim  by  the  Court :  and  the  Act  declares 
that  no  curator  ((d  litem,  who  may  give  any  consent  in  virtue  of  it,  shall 
incur  any  responsibility  on  account  of  such  consent,  in  respect  of  any  error 
in  judgment  or  inadequacy  of  consideration  or  want  of  consideration 
therefor,  unless  it  sliall  be  alleged  and  proved  tliat  he  acted  corrujitly  in 
the  matter. 

Another  enactment  which  requires  to  be  noticed  umler  the  head  ot 
"  Conditions  of  the  Excambion  "  is  contained  in  sec.  37  of  the  Eutherfurd  Act. 
Sees.  33  to  36  inclusive  of  that  Act  relate  to  procedure  in  a])])lications  to 
the  Court  presented  under  that  Act,  and  their  terms  will  be  noticed  here- 
after under  the  third  head  of  the  present  article.  Sec.  ."'.7,  however,  deals 
S}»ecially  with  excambions  falling  under  the  Eosebery  Act,  and  provides 
that  from  and  after  the  passing  of  the  Act  it  shall  not  be  necessary  for  any 
heir  of  entail  in  possession,  intending  to  eilect  an  excambion  under  the 
Eosebery  Act,  to  adopt  any  of  tlie  ])rocedure  thereby  required;  but  it  sliall 
be  competent  to  such  heir  of  entail  to  ])resent  an  application  to  the  Court, 
by  way  of  summary  petition,  in  llie  form  and  manner  prescribed  by  the 
Kutherfurd  Act.  this  section  also  enacts  that  it  shall  not  be  necessary  to 
record  any  contract  of  excambion  executed  at  the  sight  of  the  Court,  as 
rei[uired  i)y  the  Eosebery  Act,  in  any  other  register  than  the  Eegister  of 
Entails. 

The  next  Statute  to  which  reference  should,  in  this  connection,  be  made, 
is  the  Entail  Ameiubnent  Act,  1853  (16  .^'  17  Vict.  c.  94),  which  provides,  in 
sec.  5,  that  it  shall  be  lawful  for  any  heir  of  entail  who  is  or  shall  be  in  a  posi- 
tion inter  alia  to  excamb  his  entailed  estate  in  whole  or  in  ])art  under  the 
provisions  of  the  Eutherfurd  Act,  to  execute,  without  the  previous  sjuiclion 
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of  the  Court,  a  contract  of  excambion  or  other  deed  for  giving  effect  to  such 
excambion,  and  to  produce  such  executed  deed  either  along  with  the 
application  to  the  Court  for  its  sanction  thereto,  or  in  the  course  of  the 
proceedings  to  follow  under  such  application.  This  section  also  contains 
additional  provisions  relative  to  the  Court's  approval  of  such  deed,  which  it 
is  unnecessary  to  notice  here  in  further  detail. 

Sec.  11  of  the  same  Act,  which  has  been  repealed  by  the  Statute  Law 
Revision  Act  of  1873,  provided  inter  alia  that  in  all  contracts  of  excambion 
whicli  might  be  made  and  executed  in  virtue  of  the  Rutherfurd  Act,  and  in 
all  instruments  of  sasine  following  thereon,  it  should  be  competent  to  omit 
the  insertion  of  the  destination,  and  of  the  conditions  and  provisions,  and 
prohibitory,  irritant,  and  resolutive  clauses  contained  in  the  original  entail, 
provided  that  reference  were  made  thereto  in  terins  of  the  section  under 
recital.  This  enactment  was,  however,  unnecessary  from  the  first,  in  view 
of  the  provisions  of  the  anterior  Act  of  1841,  which  have  already  been 
noticed. 

Any  other  provisions  of  the  Entail  Statutes  which  may  be  considered 
as  falling  under  this  head  will  be  dealt  with  under  the  succeeding  head  of 
"  Procedure,"  but  meantime  it  will  be  observed  that  the  following  conditions 
are,  in  addition  to  those  already  referred  to  in  the  introduction  to  this 
section,  still  applicable  to  all  excambions  carried  out  under  the  Entail 
Statutes : — 

(a)  The  destination,  conditions,  and  prohibitory,  irritant,  and  resolutive 
clauses  of  the  entail  may  now  be  incorporated  in  the  contract, 
by  the  original  deed  of  entail,  the  date  thereof,  and  the  date  of 
recording  in  the  Eegister  of  Entails  being  set  forth  in  a  clause 
of  reference,  or  l)y  such  reference  being  made  to  the  deed  of 
entail,  or  to  any  conveyance,  instrument,  or  other  writ  recorded 
in  the  Eegister  of  Sasines,  and  forming  part  of  the  progress  of 
title  deeds  following  on  the  entail. — Entail  Act,  1841,  s.  1,  and 
Titles  Act,  18G0,  s.  27,  as  re-enacted  bv  Titles  Consolidation  Act, 
1868,  s.  9. 
(//)  The    contract    may    be     recorded     without    the     necessity    of    a 
warrant    from    the    Court    of    Session,    but    the    authority   of 
the  Court  to  the  excambion  itself  is  still  required. — Entail  Act, 
1841,  s.  1. 
(c)  The  contract  may  be  executed  prior  to  the  api)lication  being  made  to 
the  Court,  and  may  be  produced  in  the  course  of  the  proceedings. 
—Entail  Act,  1853,  s.  5. 
{(l)  Where  the  consent  of  subsequent  heirs  of  entail,  including  the  heir- 
apparent  or  other  nearest  heir,  is  required,  the  value  of  such 
consent  may  be   ascertained,  the   amount   thereof   consigned   in 
bank,  and    the   consent   dispensed   with    by  the   Court. — Entail 
Act  of  1875,  ss.  .">  and  G,  as  amended  by  Entail  Act  of  1882, 
s.  13. 
(e)  Such  consent  may  also  be  given  by  a  curatoi*  (nl  litem  appointed  by 
the  Court  to  any  heir  of  entail  in  minority  or  under  other  legal 
disability.— Entail  Act,  1882,  s.  12. 
( /)  Where  an  excambion  is  to  be  carried  out  under  the  Kosebery  Act, 
the  application  to  the  Court  may  be  made  by  way  of  summary 
petition  in  the  form  and  manner  prescribed  by  the  Rutherfurd 
Act,  as   amended   by  the   Entail  Act   of    1875,  and   it  is  now 
unnecessary   to   adopt   any   of   the   procedure   required   by   the 
Rosebery  Act.— Entail  Act,  1848,  s.  37. 


EXf'AMBIOX  125 

(//)  It  is  uow  sufficient  to  record  any  contract  of  excanibion,  executed  at 
the  sight  of  the  Court,  in  tlic  Register  of  Entails. — Entail  Act, 
1848,  s.  .ST. 

.■^  Pi'QCfAlurc  ill  Petitions. 

Reference  has  already  been  nuide  to  the  terms  of  sec.  33  of  the 
Montgomery  Act  (10  Geo.  ill.  e.  .")!),  by  whicli  it  was  provided  that 
upuu  the  application  to  the  Sheril!  or  Steward  before  referred  to  being 
presented,  he  should  appoint  two  or  more  skilful  persons  to  inspect  and 
adjust  the  value  of  the  lands  proposed  to  be  excambed ;  and  upon  such 
persons  settling  the  marches  of  these  lands,  and  reporting  upon  oath 
that  the  exchange  would  be  just  and  equal,  the  .Sheriil  or  Steward 
might  authorise  the  exchange  to  be  made  by  a  contract  of  excambion  as 
before  mentioned. 

By  the  Eosebery  Act  (6  &  7  Will.  iv.  c.  42),  s.  3,  provision  was  made  for 
proceeding  by  summary  petition  to  the  Court  of  Session  after  three  montlis' 
previous  notice  to  the  hve  next  heirs  of  entail,  or  the  whole  heirs  of  entail 
if  their  number  should  be  less  than  five  (or,  inter  alios,  to  their  legal  guardians 
if  an  heir  or  heirs  should  be  under  any  mental  or  other  legal  disability),  and 
the  Court  were  authorised,  after  proof  of  this  notice  having  Ijeen  given  and 
upon  receiving  a  report  from  two  or  more  skilful  persons  as  to  the  value  and 
marches  of  the  lands  proposed  to  be  excambed,  and  upon  being  satisfied  of 
the  respective  values  of  such  lands  and  of  the  expediency  of  the  excambion, 
to  give  and  authorise  the  same ;  and  thereupon  the  contract  of  excambion 
was  directed  to  be  executed  at  the  sight  and  with  the  approbation  of  the 
Court,  and  recorded  in  the  Sheriff  Court  Books  of  each  of  the  shires  or 
stewartry  in  which  the  lands  or  heritages  to  be  excambed  were  situated, 
and  also,  within  three  months,  in  the  Register  of  Entails. 

By  the  Rutherfurd  Act  (11  &  12  Vict.  c.  o6),  ss.  33  to  37,  the  forms  of 
procedure  previously  in  use  were  modified,  and  it  was  enacted  that  it  should 
be  lawful  for  any  heir  of  entail  desiring  to  take  advantage  of  any  of  the  pro- 
visions of  that  Act,  as  to  which  the  authority  was  by  that  Act  required,  to 
make  application  by  way  of  summary  petition  to  the  Court  of  Session,  and 
such  petition  should  set  forth  the  deed  of  entail  under  which  the  estate 
was  held,  the  date  of  the  petitioner's  infeftment  therein,  and  the  names, 
designations,  and  places  of  abode,  so  far  as  know^n  to  the  petitioner,  of  the 
heirs-substitute  whose  consents  were  required  to  such  petition  (or,  if  under 
legal  disability,  then  of  their  tutors  or  other  legal  guardians),  as  also  the 
extent  and  manner  in  which  such  estate  was  proposed  to  be  affected. 
[Xote. — As  to  the  necessity  for  setting  forth  date  of  infeftment  of  heir  of 
entail  in  petition  for  authority  to  excamb,  see  Lord  Wharndiffe,  1852,  24  Sc. 
Jur.  553,  1  Stuart,  M.  &  P.  948,  and  Madaine,  1852,  24  Jur.  545.  See  also 
the  case  of  Sir  John  Marjorihanhs,  1852,  14  D.  935,  as  to  the  necessity  for 
setting  forth  fact  of  entailed  estates  being  situated  in  tw^o  separate  counties.] 
Sec.  34  relates  to  the  intimation  and  advertising  of  the  petition,  but  it  has 
been  partially  repealed  and  virtually  superseded  by  the  jjrovisions  of  the 
Entail  Amendment  Act  of  1875.  Sec.  35  authorises  the  Court  to  interpone 
their  authority,  and  give  decree  authorising  the  petitioner  to  do  and  perform 
the  act  or  acts  proposed  in  the  petition,  in  so  far  as  authorised  by  the  Statute. 
Sec.  36,  to  which  reference  has  been  made,  deals  with  the  heirs  of  entail  who 
require  to  be  called  as  parties  to  the  proceedings  ;  while  sec.  37,  which  relates 
to  excambions  carried  through  under  the  Rosebery  Act,  and  the  recording  of 
any  contracts  executed  at  the  sight  of  the  Court,  has  also  been  jireviously 
referred  to. 
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{a)  The  provisions,  therefore,  as  to  procedure  which  are  now  in  force  are 
those  contained  in  the  above-recited  sections  of  the  Paitherfurd 
Act  as  modified  by  the  provisions  of  sec.  12  of  the  Entail  Amend- 
ment Act,  1875,  and  the  Clerks  Regulation  Act,  188'J.  These 
latter  provisions  are,  however,  appHcable  to  all  petitions  to  the 
Court  under  tlie  Entail  Statutes,  and  accordingly  they  need  not 
be  further  dealt  witli  under  this  article.  The  only  exception, 
apparently,  was  that  an  ap]iHcation  for  authority  to  excamb 
might  formerly,  in  contradistinction  tu  one  to  disentail,  sell, 
alienate,  dispone,  or  charge  with  debt  or  incumbrances,  have 
been  made  and  prosecuted  by  the  tutor  or  curator  of  a  pupil  or 
minor  heir,  or  one  under  legal  incapacity  (see  sec.  12  of  Entail 
Amendment  Act,  1875).  But  this  enabling  power  in  favour  of  a 
tutor  or  other  legal  guardian  has  now  been  extended  by  sec.  11 
of  the  Entail  Act  of  1882  to  all  applications  under  the  Entail 
Statutes,  except  one  for  authority  to  disentail.  Sec.  15  of  that 
Act  also  makes  certain  special  provisions  with  reference  to  the 
consent  of  an  heir  who  is  absent  from  Scotland  or  has  disappeared. 

(b)  Sec.  12  of  the  Entail  Act  of  1882,  under  which  the  consent  of  any 
subsequent  heir  under  legal  disability  may  be  given  through  the 
medium  of  a  curator  ad  litem  appointed  by  the  Court  to  such  heir, 
is  also  an  important  change  in  procedure  introduced  by  that  Act. 
Sec.  5  of  the  same  Statute  authorises  applications  for  authority  to 
charge  for  improvement  expenditure  or  to  grant  leases  being  made 
in  the  Sheriff  Court ;  l3ut  apparently  if  that  Court  is  now  resorted 
to  in  any  application  to  excamb  lands,  that  would  require  to  be 
done,  so  far  as  procedure  is  concerned,  under  the  provisions  of  the 
Montgomery  Act  (^.r.). 

4.   Tli&  Completion  of  the  Contract  hy  the  recording  of  it  in,  the  (qjpropriatc 

Register  or  Registers. 

As  has  been  already  pointed  out,  the  Montgomery  Act  required  the 
contract  to  be  recorded  in  the  Sheriff  Court  Books  within  three  months  of 
the  date  of  its  execution,  the  excambion  having  previously  been  authorised 
Ijy  the  Sheriff',  but  under  this  Act  it  was  not  necessary  that  the  contract 
itself  should  Ije  executed  at  the  sight  and  with  the  approval  of  the  Sheriff. 
The  Rosebery  Act,  by  which  application  to  the  Court  of  Session  was  first 
made  competent,  re([uired  the  contract  to  be  executed  at  the  sight  of  the 
Court,  and  provided  that  thereafter  it  should  be  recorded  in  the  Sherifl' 
Court  Books  of  the  county  in  which  the  excambed  lands  were  situated,  and 
also,  within  three  months,  in  the  Register  of  Entails.  The  provisions  of  the 
Rosebery  Act  were,  however,  only  applicable  to  heirs  of  entail  in  possession 
und(;r  tailzies  made  and  executed  pursuant  to  the  Tailzies  xict,  1685 ;  and 
accordingly  the  Entail  Act,  1838  (1  &  2  Vict.  c.  70),  was  i)assed,  by  which 
the  powers  of  the  Rosebery  Act  as  to  making  excandjions  were  extended  to 
heirs  in  possession  of  entailed  estates  under  deeds  of  entail  Nvhich  had  not 
been  recorded  in  terms  of  the  Act  of  1685.  This  Act  further  provided  that 
all  contracts  of  excambion  to  l)e  executed  in  virtue  thereof  should  be 
recorded  in  the  Sheriff  Court  Books  of  each  of  the  shires  or  stewartries  in 
which  the  excambed  lands  were  situated,  and  should  thereupon  be  effectual 
to  all  intents  and  purposes,  without  the  necessity  of  being  recorded  in  the 
Register  of  Entails.  It  further  enacted  that,  in  the  event  of  any  deed  of 
entail  being  recorded  in  the  Register  of  Entails,  after  an  excambion  had  taken 
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place,  it  should  he  ineuniheut  upon  the  person  registering  the  entail  to 
record  at  the  same  time  in  Uiat  register  any  contract  or  contracts  of 
excambion  of  any  part  or  parts  of  the  entailed  estate  which  had  l)ei'n 
entered  into  before  registration  of  the  deed  of  entail,  and  that,  failing  the 
registration  of  such  contracts,  the  deed  of  entail,  in  so  far  as  regarded  any 
excambion  carried  through  before  the  registration,  should  lie  deemed  and 
taken  to  be  unrecorded  in  the  Eegister  of  Entails.  This  Act  of  1838  was 
sujtplemented  by  the  Entail  Act,  1841  (4  &  5  Vict.  c.  24),  previously 
referred  to,  under  which  the  contract  miglit  be  recorded  in  the  Register  of 
Entails  without  judicial  warrant ;  and  the  final  statutory  provision  on  the 
subject  is  contained  in  the  HTth  section  of  the  liutherfurd  Act,  by  which  it 
was  made  unnecessary  to  record  any  contract  of  excambion  executed  at  the 
sit^dit  and  with  the  approval  of  the  Court  in  terms  of  the  Kosebery  Act,  as 
amended  by  the  Paitlierfurd  Act,  in  any  other  register  than  the  Register  of 
Entails.  This,  therefore,  is  now  the  ruling  provision  on  the  subject,  except 
where  it  is  desired  to  carry  through  an  excaml)ion  under  the  Montgomery 
Act,  or  in  virtue  of  the  Act  of  1838  dealing  with  mirecorded  entails, 
in  which  cases  the  proper  and  competent  course  is  still,  apparently, 
to  record  the  contract  in  the  Sheriff  Court  Books  of  the  a})propriate  county 
or  counties. 

As  to  the  recording  of  a  contract  of  e.\('ambi(jn  affecting  an  entailed 
estate  lying  in  two  separate  counties,  see  Osivald,  1848,  10  D.  G78. 

5.  Special  Points  raised  under  recent  Decisions. 

The  only  recent  decisions  affecting  the  law  of  excambion  are  the  cases 
of  Roxhmjhc,  1877,  4  II.  (H.  L.)  76,  and  Stciutrf,  1877,  4  il  981,  which  are 
both  of  a  }>eculiarly  special  and  technical  interest. 

In  the  case  of  Boxhurglic,  where  the  original  parish  church — in  a  parish 
from  which  a  part  had  been  disjoined  and  erected  into  a  parish  quoad  sacra 
— was  excambed  for  a  new  church  voluntarily  erected  by  one  of  the 
heritors,  who  was  a  fee-simple  proprietor,  it  was  held  by  the  House  of 
Lords,  reversing  the  judgment  of  the  Court  of  Session,  that,  in  the  absence 
of  stipulation  in  the  contract  of  excambion,  the  sittings  fell  to  be  allocated 
as  in  the  old  church. 

In  the  case  of  Stcuart  an  heir  of  entail  in  possession  obtained  power  to 
feu  a  part  of  the  entailed  estate  in  terms  of  a  form  of  feu-charter  approved 
by  the  Court,  whereby  the  feuars  were  taken  bound  to  "  take  and  pay  for," 
by  way  of  annual  assessment,  a  water  su])ply  ])rovided  from  another  portion 
of  the  entailed  estate  not  within  the  limits  of  the  feuing-ground.  The 
feuing-sround  was  afterwards  excambed  for  other  lands  held  bv  the  heir  of 
entail  in  fee-simple,  and  thus  became  vested  in  the  heir  of  entail  as  a  fee- 
simple  proprietor.  In  a  (piestion  between  a  succeeding  heir  of  entail  and 
the  successor  in  the  fee-simple  estate  of  superiority  of  the  feus,  it  was  held 
(1)  that  the  feu-charters  granted  before  the  excambion  had  created 
servitudes  of  aqva'ductus  over  the  entailed  estate,  in  return  for  annual  pay- 
ments, which  were  due  to  the  heir  of  entail  in  possession  as  owner  of  the 
servient  tenenuMit,  and  not  to  the  superior  of  the  feus  :  and  (2)  that  feu- 
charters  granted  after  the  excambion  were  ineffectual  to  create  such 
servitude. 

6.  Reference  to  Form  of  Contract  and  General  Ohservat ions. 

A  form  of  contract  applicable  to  an  excambion  of  part  of  an  entailed 
estate  under  the  authority  of  the  Court,  and  containing  a  clause  of  exchange 
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of  burdens  under  the  provisions  of  sec.  150  of  the  Titles  to  Land  Consolida- 
tion Act,  1868,  is  appended. 

In  view  of  tlie  scattered  nature  of  the  statutory  provisions  relating  to 
the  right  of  excambion  in  entailed  lands,  and  the  lengthened  period  over 
whicli  they  extend,  some  codification  of  the  law  seems  desirable,  and 
the  only  other  general  observations  which  may,  in  conclusion,  be  made 

are — 

1.  That  the  principle  of  excambion  involves  a  "fair  equivalent"  to  be 
ijiven  in  exchange,  and  that  in  the  case  of  entailed  lands — where  a  statutory 
responsibility  has  been  laid  upon  them  liy  the  Legislature — the  Court  regard 
it  as  their  duty  to  see  that  such  fair  equivalent  is  given  to  the  entailed 
estate  for  the  lands  taken  from  it. 

2.  In  the  case  where  an  heir  of  entail  may  have  to  complete  a  title  by 
special  service  as  heir  to  a  deceased  proprietor  under  entail,  in  lands  which 
have  been  added  to  the  entailed  estate  by  an  excamljion  under  the  Entail 
Statutes,  it  has  Ijeen  suggested  (Prof.  Bell's  Lectures  on  Conveyancing,  p. 
1095)  that  the  destination  and  conditions  of  the  entail  ought  to  be  inserted 
or  referred  to  in  the  service  in  the  same  manner  as  if  the  lands  had  been 
originally  contained  in  the  deed  of  entail  itself,  and  that  it  is  insufficient 
to  "i-efer  to  the  destination  and  conditions  as  these  are  contained  or  set 
forth  in  the  contract  of  excambion,  or  in  any  instrument  of  sasine  following 
thereon.  This  view  appears  to  be  sound,  but  the  reference  may  now  be  made 
in  accordance  with  the  provisions  of  sec.  9  of  the  Titles  Consolidation  Act, 
1868,  before  mentioned. 

Form  of  Contract  of  Excambion  applicable  to  Entailed  and  Fee-simple 
Lands,  with  Clause  for  Exchange  of  Heritable  Debts,  under  Titles 
Consolidation  Act,  1868,  and  relative  Forms  of  Schedules. 

It  is  contracted  and  agreed  between  the  parties  following,  namely,  A.,  heir  of  entail 
in  possession  of  the  lands  and  estate  of  A',  and  others  after  mentioned,  on  the  one  part, 
and  the  said  A.,  as  fee-simple  proprietor  of  the  lands  of  1'.  and  others  after  mentioned,  on 
the  other  part,— to  the  effect  underwritten:  Considering  that  I,  the  said  ^.,  as  heir  of 
entail  foresaid,  on  or  about  the  day  of  presented  a  petition  to  the 

Lords  of  Council  and  Session,  First  Division,  J  nnior  Lord  Ordinary,  Mr.  ,  clerk, 

setting  forth  inter  alia  that  I  was  heir  of  entail  in  possession  of  the  entailed  lands  and 
estate  of  A.,  lying  in  the  parishes  of  and  county  of         _  ,  under  a  strict 

entail  constituted  by  [here  narrate  the  deed  or  deeds  of  entail  under  icliich  the  lands  are  held], 
and  that  I  had  made  up  titles  to  the  said  entailed  lands  and  estates  as  nearest  and  law- 
ful heir  of  tailzie  and  provision  to  under  the  said  entail,  conform  to  the  several 
writs  [or  as  the  case  may  be]  therein  particularly  set  forth,  and  duly  recorded  in  the 
appropriate  division  of  the  General  Register  of  Sasines  :  That  I,  with  the  view  of  carrying 
through  an  excambion  of  the  parts  therein  and  hereinafter  mentioned  of  the  said 
entailed  lands  and  estate  for  certain  other  lands  belonging  to  me  in  fee-simple,  also 
therein  and  hereinafter  mentioned,  was  desirous  of  availing  myself  of  the  provisions 
of  the  following  Statutes  [here  set  forth  the  I'larticvlar  Statutes  on  vhirh  the  application 
v:as  founded,  vnth  the  sections  thereof]  and  relative  Acts  of  Sederunt :  That  I  was  also 
itroprietor  in  fee-simple  of  the  lands  of  Y.  after  mentioned,  which  were  held  by  me 
under  [state  title  shortly],  and  were  surroTinded  entirely  on  three  sides,  or  lay  contiguous 
to  [or  as  the  case  may  be]  the  said  entailed  lands  and  estate,  and  from  their  situation  and 
other  circumstances  mentioned  in  the  said  petition  it  was  of  importance  to  the  said  entailed 
estate,  and  to  the  heirs  of  entail  succeeding  thereto,  that  the  said  lands  of  Y.  should  be 
added  to  the  said  entailed  estate  ;  and  that  the  annual  value  of  the  lands  so  i)roposed 
to  be  added  to  the  entailed  estate  was  £  or  thereby  :  That  I  was  accordingly 
desirous  to  make  an  excambion  whereby  the  said  lands  of  Y.  should  be  incorporated 
with  the  said  entailed  estate  under  the  entail  thereof  in  time  coming,  and  certain  parts 
of  a  corresponding  value  of  the  lands  and  estate  possessed  by  me  under  the  said  entail, 
which  could  l)e  held  apart  therefrom,  should  be  given  in  exchange  for  the  said  lands  of  Y. : 
That  the  said  entailed  lands  and  estate  belonging  to  me  as  heir  of  entail  foresaid  com- 
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preliended  inter  alia  the  following  lands  [tnention  these  shortl//  Inj  their  leadimj  names,  but 
ivithout  dcscrilnwj  thew],  v.-hu:h  wi-re  detached  from  the  remainder  of  the  said  entailed 
lands  and  estate,  and  were  iinsuital.le  to  be  possessed  in  connection  therewith,  and 
that  I  was  therefore  desirous  that  the  said  lands  last  above  mentioned  [ndit,  if  this  he 
thsireil,  "  under  reservation  to  me,  as  heir  of  entail  foresaid,  and  my  heirs  and  successors 
in  the  said  entailed  estate,  of  the  whole  mines  and  minerals  in  the  said  lands  "]  should  be 
excanibed  fur  the  said  lands  of  Y.  belongiii},^  to  me  in  fee-simj.le  as  aforesaid,  in  virtue 
and  in  terms  of  the  i)rovisions  of  the  several  Statutes  before  referred  to,  and  that  I 
accordinglv  made  the  said  a]iplication  for  the  purpose  of  ol)taining  their  Lordships' 
aiithorilv  to  that  efiect  :  'J'liat  the  annual  value  of  the  said  lands  proposed  to 
be  takeii  from  the  said  entaili-d  estate  in  exchange  for  the  said  lauds  of  Y.  was 
£  sterling   or   therein',  and    was   accordingly  e(iuivalent  in  amount   to  the 

annual  value  of  the  said  lands' of  F.  [or  otherwise,  us  the  case  may  he.  If  there  he  a 
difference  in  ralw;  the  raijitaliscd  aiiionnt  thereof  will  he  set  forth  as  fart  of  the  consideration 
for  the  excamhion,  hut  in  the  case  of  entailed  lands  this  mnst  not  exceed  £200]:  That 
any  lands  alreadv  excambed  from  the  said  entailed  estate  since  the  date  of  the 
entail  thereof,  wi'th  the  portion  now  proposed  to  be  excambed,  were  within  one- 
fourth  in  value  of  tlie  said  entailed  estate  :  That  the  said  portion  of  my  entaded 
estate  proposed  to  be  excaml)ed  as  aforesaid  did  not  include  the  mansion  house,  offices, 
garden,  i)ark,  lawn,  home  farm  or  policy  of  the  said  entailed  estate,  or  any  part  thereof  : 
'i'hat  the  said  fee-simple  lands  of  Y.  and  the  said  entailed  estate  were  severally  burdened 
with  debts,  and  that  I  was  desirous  that,  in  terms  of  the  150th  section  of  the  Titles  to 
Land  Consolidation  (Scotland)  Act,  1868,  the  lands  respectively  disponed  by  the 
contract  of  excambion  to  be  executed  bv  the  authority  of  their  Lordships  should  be 
severally  freed  and  disburdened  of  the  debts  then  affecting  the  same,  and  should  be 
severallv  burdened  with  the  debts  which  then  affected  the  lands  to  be  exchanged 
therefor  respective! V,  in  the  order  of  preference  in  which  such  deljts  were  then  burdens 
ui)on  such  last-men'tioned  lands  :  That  I  was  of  full  age,  and  that  the  three  nearest  heirs 
entitled  to  succeed  to  the  said  entailed  lands  and  estate  immediately  after  me  in  their 
order  successively  were  [here  (jive  the  names  and  designations  of  the  three  subsequent  heirs  of 
entail,  and  state  ichether  they  are  all  of  full  age  or  in  pupilarityl  and  which  petition  inter  aha 
praved  tlieir  Lordships,  after  the  usual  intimation,  advertisement,  and  service,  to  ordam 
the  said  [names  of  heirs  of  entail]  to  lodge  answers  thereto  if  so  advised,  and  thereafter,  on 
resuming  consideration  thereof,  with  or  without  answers,  and  upon  such  inquiry  into  the 
facts  therein  set  forth  as  their  Lordships  should  judge  necessary  for  ascertaining  the 
expediencv  of  the  proposed  excamliion  and  the  relative  value  of  the  lands  proposed  to  be 
excambed^  and  on  being  satisfied  with  the  expediency  of  the  said  excambion  and  that  the 
procedure  under  the  said  application  was  in  conformity  with  the  foresaid  Statutes  and 
relative  Acts  of  Sederunt,  to  interpone  authority  to  the  proposed  transaction ;  to  pronounce 
judgment  and  decree  authorising  me,  as  heir  of  entail  foresaid,  to  excamb  the  foresaid 
portions  of  the  said  entailed  lands  and  estate  of  A',  for  the  foresaid  lands  of  F. 
belon'4ing  to  me  in  fee-simple  as  aforesaid  ;  and  to  api)oint  the  requisite  contract  or  other 
deed  of  excambion  to  be  prepared  and  executed  in  common  form  at  the  sight  and  with 
the  approbation  of  their  Lordships;  and  upon  the  said  contract  or  otlier  deed  of 
excambion  being  lodged  in  process  duly  executed,  to  approve  thereof  and  to  grant 
warrant  to  and  ordain  the  same  to  be  recorded  in  the  Register  of  Tailzies  :  And,  further, 
considering  [here  set  forth  the  intimation,  advertisement,  and  service  of  the  petition  and 
procedure  thereunder  in  usual  form,  including  remits  to  professional  and  skilled  reporters]-, 
.  .  .  and  the  draft  of  these  presents  having  been  revised  and  adjusted  by  the  s;xid 
,  and  the  said  having  reported  in  favour  of  the  pro])Osed  excambion, 

and  the  said  report  and  draft  contract  of  excambion  having  l)eeii  lodged  m  process, 
L.ud  ,  Junior  Lord  Ordinarv,  upon  the  day  of  pronounced 

the  interlocutor,  of  which  the  following  is  a  copy  [take  in  interlocutor  verbatim]  : 
Therefore,  in  pursuance  of  and  under  tlie  authority  of  the  said  Acts  of  Parliament, 
and  as  dulv  authorised  bv  the  said  Lords  of  Council  and  Session  as  above  set  forth,  I, 
the  said  yl.',  as  entailed  proprietor  of  the  said  lands  and  estate  of  A',  in  consideration  of 
the  lands  of  F.  to  be  disponed  bv  me  to  myself  and  the  heirs  of  entail  succeeding 
to  me  in  the  aforesaid  lantls  and  "estate  of  A',  in  manner  after  mentioned,  have  sold 
alitiiated,  and  disponed,  as  1  do  herebv  sell,  alienate,  and  dispone,  from  me  and  the  said 
heirs  of  entail  succeeding  to  me  in  the  said  entailed  estate  of  A.,  to  and  in  favour  of 
invscdf  and  mv  heirs  and  assignees  whomsoever,  heritably  and  irredeemably,  All  and 
Whole  the  following  parts  and  portions  of  the  said  entailed  lands  and  estate  of  A., 
namelv  [take  in  description  of  lands,  icith  reservation  of  mines  and  minerals,  and  liberty  to 
work  the  same  if  this  he  desired.  A  plan  of  the  lands  mutually  disponed  may  also  he  referred 
to  if  thou.iht  necessary]  ;  together  with  mv  whole  right,  title,  and  interest,  present  and 
future,  in  the  said  lands  and  others  before  disponed  :  In  consideration  whereof,  and  on 
VOL.  v.  ^ 
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the  other  part,  I,  the  said  .4.,  as  fee-simple  or  unlimited  proprietor  foresaid,  do  hereby 
sell,  alienate,  and  dispone  from  me,  my  heirs  and  successors,  to  and  in  favour  of  myself, 
the  said  ^.,  and  the  heirs-male  of  my  body  [or  othenvise],  \vhoja  failing  [insert  destina- 
tion in  entail,  so  far  as  neccssarn]  whom  failing,  the  other  heirs  appointed  to  succeed 
to  the  said  entailed  lands  and  estate  of  A'.,  in  terms  of  the  destination  contained  in 
the  aforesaid  deed  of  entail  thereof  granted  by  ,  and  dated  and  recorded  as 

aforesaid,  heritably  and  irredeemably  All  and  Whole  [here  describe  fee-simple  lands  in 
same  icaii  as  before' indicated] ;  together  with  my  whole  right,  title,  and  interest,  present 
and  future,  in  the  said  lands  of  Y.  immediately  liereinbefore  disponed  ;  liut 
declaring  alwavs,  as  it  is  hereby  expressly  i)rovided  and  declared,  that  the 
said  lands  of  Y.  are  disponed  with  and  under  the  whole  reservations,  conditions, 
and  provisions,  restrictions,  limitations,  exceptions,  clauses  prohibitory,  irritant, 
and  resolutive,  declarations,  i^owers,  faculties,  and  others  [and  clause  authorising 
registration  thereof  in  the  Register  of  Tailzies,  if  this  be  in  the  deed]  specified  and 
contained  in  the  said  deed  of  entail  dated  and  recorded  [state  here 

licyistration  both  in  Register  of  Entails  and  Register  of  Sasines,  and  also  in  the  Books  of 
Council  and  Session,  if  deed  so  recorded]  made  and  granted  by  the  said 
and  which  reservations,  conditions,  provisions,  restrictions,  limitations,  exceptions ; 
clauses  prohiljitory,  irritant,  and  resolutive,  declarations,  powers,  faculties,  and  others 
[and  clause  authorising  registration,  etc.,  if  in  the  original  deed]  are  hereby  declared  to 
be  applicaltle,  and  are  hereby  a])plied  to  the  said  lands  of  1^  hereinbefore  disponed, 
along  with  the  said  entailed  lands  and  estate  of  X.  as  originally  entailed,  and  that  in 
the  same  manner,  and  to  the  same  effect,  and  with  the  same  force  against  myself  and 
the  said  succeeding  heirs  of  entail,  and  the  said  lands  of  Y.  hereinbefore  disponed,  as  if 
the  said  last-mentioned  lands  had  been  contained  in  the  said  original  deed  of  entail, 
datecl  and  recorded  as  aforesaid,  and  had  been  conveyed  by  the  said  deed  along  with  the 
said  entailed  estate  of  X.,  and  originally  formed  part  thereof  :  And  it  is  hereby  specially 
provided  and  declared,  in  terms  of  the  said  150th  section  of  the  Titles  to  Land 
Consolidation  (Scotland)  Act,  1868,  that  All  and  Whole  the  foresaid  parts  and  -|)ortions 
of  the  foresaid  entailed  lands  and  estate  of  X.  hereinlmfore  disponed  to  myself,  the  said 
A .,  and  my  heirs  and  assignees  whomsoever,  shall  from  and  after  the  date  of  registration 
of  these  presents  in  the  division  of  the  General  Register  of  Sasines  applicable  to  the  county 
of  ,  be  freed  and  disburdened  of  the  debts  so  far  as  previously  affecting  the 

same,  the  particulars  whereof,  as  required  by  the  said  Act,  are  set  forth  in  the  Schedule 
Number  I.  annexed  and  subscribed  as  relative  hereto,  and  which  Schedule  Number  I.  is 
hereby  declared  to  be  part  hereof  and  is  appointed  to  be  recorded  herewith  ;  and  that 
the  said  jiarts  and  portions  of  the  said  entailed  lands  and  estate  of  X.  before  disponed 
as  aforesaid  shall  from  and  after  the  date  of  registration  of  these  presents  as  aforesaid 
be  burdened  with  the  debts  which  pre\iously  affected  the  said  fee-simple  lands  of  Y. 
acquired  in  excambion  therefor  under  these  presents,  in  the  order  of  preference  in 
which  such  debts  were  a  burden  upon  the  said  lands  of  Y ,  and  the  particulars  of  which 
last-mentioned  debts  are  set  forth  in  the  Schedule  Number  II.  annexed  and  subscribed 
as  relative  hereto,  and  which  Schedule  Number  II.  is  hereby  declared  to  be  part  hereof 
and  is  appointed  to  be  recorded  herewith  :  And  the  said  last-mentioned  debts  are  hereby 
expressly  declared  to  Inirden  the  said  ])arts  and  ])ortions  of  the  said  entailed  lands  and 
estate  of  X.  before  disponed  as  aforesaid  accordingly  :  And,  further,  that  All  and  Whole 
the  said  lands  of  F.  before  disjjoned  to  myself  as  entail  proprietor  foresaid,  and  the  heirs 
of  entail  succeeding  to  me  as  aforesaid,  shall  from  and  after  the  date  of  registration  of 
these  presents  as  aforesaid,  be  freed  and  disburdened  of  the  debts  so  far  as  previously 
affecting  the  same,  the  particulars  whereof,  as  required  by  the  said  Act,  are  set  forth  in 
the  foresaid  Schedule  Numljer  II. ;  and  that  the  said  lands  of  Y.  before  disponed  as 
aforesaid  shall  from  and  after  the  date  of  registration  of  these  presents  as  aforesaid  be 
burdened  with  the  debts  which  previously  affected  the  said  i>arts  and  portions  of  the 
said  entailed  lands  and  estate  of  X.  acquired  in  exchange  therefor  in  the  order  of 
preference  in  which  such  debts  were  a  burden  upon  the  said  parts  and  portions  of  the 
said  entailed  lands  and  estate  of  X.,  the  particulars  of  which  last-mentioned  debts,  as 
required  ]>\  the  said  Act,  are  set  forth  in  the  foresaid  Scliedule  Number  I. ;  And  the  said 
last-mentioned  debts  are  hereby  expressly  declared  to  Ijurden  the  said  lands  of  Y.  Ijefore 
disponed  as  aforesaid  accordingly  :  With  entry  to  the  respective  lands  and  others  here- 
inbefore disponed  as  at  the  date  hereof ;  and  I,  as  fee-simple  or  unlimited  proprietor  and 
also  as  heir  of  entail  foresaid,  and  without  prejudice  to  the  real  wai'randice  implied  in  law, 
bind  and  oblige  myself  and  my  respective  heirs  foresaid  reciprocally  to  warrant  the 
lands  and  others  severally  above  disponed,  with  the  writs  and  this  i)resent  right  and 
disposition  of  the  same  and  infeftment  to  follow  hereon,  to  be  good,  valid,  and  sufficient 
at  all  hands  as  law  will  :  And  I  reciprocally  assign  the  rents  ;  And  I  reciprocally  grant 
warrandice  thereof  from  fact  and  deed  ;  And  I  consent  to  the  registration  hereof  in  the 
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Register  of  Tailzies,  aiifl  also  to  registration  for  preservation  atul  execution.— In  witness 
whereof. 

SCHEDULE  NUMBEi:  1. 


Anioinit  of 
the  <lel)t. 


Writ  con- 
stituting' 
the  debt. 


Date  of  re- 
cordiugof 
writ  by 
w  h  i  c  h 
constitu- 
tion origi- 
nallypub 
lishe.l. 


'he  r  e- 
gister  in 
which  till' 
same  wiis 
so  pub- 
lislied. 


The  name 
iinil  <le- 
sij^nation 
of  theori- 
i^inal  cre- 
ditor. 


Where  tlie 
debt  has 
been  trans- 
ferred, the 
name  and 
design  a 
tion  of  til e 
creditor 
understood 
1 0  b e  in 
right  there- 
of. 


'Hie  date  of 
recording 
tlie  writ 
whereby 
t  h  e  a  s- 
R  ignee's 
right  was 
published. 


The  re- 
gister in 
which  tlie 
same  was 
so  pub- 
lished. 


SCHEDULE  NUMBEll  II. 


Amount  of 
the  debt. 


Writ  con- 
stituting 
the  debt. 


Date  of  re- 

cordiugof 
writ  l)y 
w  li  i  c  h 
constitu- 
tionorigi- 
uallypul)- 
lished. 


The    r  e- 

gister  in 
which  the 
same  was 
so  p u  b- 
lished. 


The  name 
and  de- 
signation 
of  the  ori- 
ginal cre- 
ditor. 


Where  the 
debt  has 
beeu  trans- 
ferred, the 
name  and 
designa- 
tion of  the 
creditor 
understood 
to  be  in 
right  there- 
of. 


The  date  of 
recording 
the  writ 
whereby 
the  a  s- 
s  ignee's 
right  was 
published, 


The  r  e- 
gister  in 
which  the 
same  was 
so  pub- 
lished. 


Ex  capitc  lecti.— See  Deathbed. 


Exccptio.  —  In  Roman  law,  where  the  defender  met  the  pursuer's 
demand,  not  by  denying  it  or  objecting  to  it  as  incompetent  or  irrelevant. 
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but  by  urging  a  special  plea,  the  prretor,  if  lie  recognised  the  plea  as  valid, 
inserted  it  in  the  forimda  in  tlie  shape  of  an  cxceptio.  Tlie  effect  of  the 
r.rccptio,  if  it  were  proved,  was  that  the  judex  did  not  find  tlic  defender 
liable  in  spite  of  the  fact  that  the  intcntio,  containing  the  pursuer's  claim, 
was  true  and  relevant.  iSince  a  defence,  which  operated  ope  excejotionis,  had 
to  be  expressly  inserted  in  the  form  I'h/,  it  must  ol'vionsly  be  ]ilriuled  injure, 
i.e.  in  the  proceedings  before  the  magi,stiat(\ 

Among  the  more  notable  cxcejjfiojtcH  in  regular  use  were  the  exeeptto  doll 
(see  Dolus  malus);  cxceptio  quod  met  us  causa;  cxceptio  p^^'-cti  conventi ; 
cxceptio  Icgis  Cinciw  (see  Donatio)  :  cxceptio  pecunice  non  numerate ;  cxceptio 
rci  judicatcc ;  cxceptio  rei  vcnditce  et  trad  dee  ;  cxceptio  pacti  dc  non  i^'dcndo  ; 
cxceptio  prmjudicii ;  cscceptio  transactionis  (many  of  these  exceptions  are 
discussed  in  separate  articles,  e.g.  Pactum  de  non  petendo;  Tkansactio; 
Ees  judicata).  In  addition  to  these,  there  were  many  other  special  pleas 
recognised  by  the  pnetors  as  valid,  and  given  effect  to  ope  exceptionis. 

It  was  by  means  of  cxccptiones  that  effect  was  given  to  the  equitable 
defences  of  the  pnetorian  law.  Indeed,  an  cxceptio  came  practically  to 
signify  a  plea  which,  though  bad  by  the  jus  civile,  was  good  in  the  jus 
honorarium.  If  the  exception  turned  on  disputed  facts,  the  burden  of 
proof  lay  on  the  defender,  on  the  principle  Iicus  in  cxceptionc  actor  est. 

An  exceptio  might  be  absolute  (jycrcmjjtoria)  or  dilatory  {dilatoria).  An 
absolute  exceptio  is  valid  without  limitation ;  its  effect  is  not  only  to  free 
the  defender  from  the  depending  action,  but  to  destroy  the  pursuer's  right 
of  action  upon  the  claim  {iierimerc  causam).  Examples  of  absolute  cxccptiones 
were  the  exceptio  doli ;  exxeptio  mctus ;  cxceptio  rei  judicata^ ;  cxceptio  piacti  de 
non p)ctcndi.  A  dilatory  cxceptio  is  Aalid  only  for  a  time,  or  against  certain 
persons  ;  it  is  availalile  where  an  action,  which  is  legally  competent,  is 
l3rought  at  an  improper  time  or  in  an  improper  manner.  For  example,  by 
means  of  the  cxceptio  litis  dividual,  a  pursuer,  who  had  already  brought  an 
action  for  part  of  a  debt,  could  be  prevented  from  bringing  an  action  for  the 
rest  of  it  during  the  same  priet(U"ship ;  after  that  he  was  free  to  sue  for 
the  balance  due.  Similarly,  by  means  of  the  exceptio  rei  residua',  a  pursuer 
who,  having  several  actions  against  the  same  defender,  has  proceeded  in 
some  of  them  and  postponed  others,  could  be  prevented  from  proceeding 
within  the  same  pnetorship  in  those  which  he  postponed.  The  cxceptio 
cof/nitoria  was  another  dilatory  plea.  Dilator}^  exceptions  must  always  be 
advanced  at  litis  contestatio ;  although  evidence  neecl  not  be  given  in  their 
support  until  the  pursuer  has  proved  his  case  (Cod.  iv.  19.  19).  Peremptory 
exceptions,  on  the  other  hand,  might  be  brought  forward  at  any  stage,  and 
might  even  be  alleged  for  the  first  time  on  appeal  (Cod.  7.  62.  6.  1). 

The  pursuer  could  meet  an  cxceptio  by  a  countervailing  plea — an  exceptio 
to  an  exceptio  {D.  4A.  1.  22).  Such  a  contraria  exceptio  was  a  repliccdio 
(for  illustrations,  see  D.  .'i  o.  48:  IG.  1.  :52.  2;  50.  17.  154).  Eeplicationcs 
nihil  aliiul  sunt,  quam  cxccptiones  a  parte  actoris,  qucc  exceptiones  excludunt 
(D.  44.  1,  2.  1).  To  the  rcpliccdio,  the  defender  may  have  a  countervailing 
plea  (duplicatio) ;  to  this  the;  pursuer  may  have  a  triplieatio  :  and  so  on. 
(On  tlic  whole  subject,  see  Gains,  iv.  115-129  :  Just.  Inst.  iv.  V.\  and  14). 


Exceptio  non  numcratae  pecuniae. — When,  in  Roman 

law,  one  man  oljtained  from  another  a  written  acknowledgment  of  debt,  or 
a  promise  to  pay  a  sum  of  money,  the  granter  of  the  instrument 
{chinxjraphum)  was  bound  by  it  in  law,  although  the  money  had  not  been 
lent  or  any  valuable  consideration  received  (see  Title,  De  litcrariim  oUigationc, 
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//t.s/.  iii.  21).  A  |ici'.siiii,  liiiwever,  wIkj  had  sj^ikmI  and  delivered  such  an 
iustniiiKMiL  ciiuld  iiiL'L'L  an  action  on  it  In'  jdi-ading  llie  (uaiplio  nvii  nuinrratfr 
pccuHMf,  naniel}',  that  tiie  money  had  not  been  ailxanced,  or  \aluable  con- 
sideration <j;iven.  The  eli'ect  of  the  cxcejjtiu  was  to  throw  u])on  the  pursuer 
the  onus  of  proving  tluit  th(;  money  had  been  advanced,  or  other  valuable 
consideration  given.  At  tirst  the  cjxcjitin  could  be  stated  oidy  within  one 
year  from  the  date  of  the  instrument.  Tiie  Lime  was  afterwards  extended  to 
five  years,  but  liiiall}'  it  was  settled  at  two  years  by  Justinian  {Cod.  4.  oO.  14 
pr.).  l""uit  her,  ill  the  later  law,  in  order  to  pre\ent  tlie  holder  of  the  instru- 
ment delaying  his  acti(»ii  (tii  Ihc  instrument  uiilil  the  period  witliin  which  the 
fjxeptlo  couhl  be  i)leadeil  hatl  elapsed,  the  graiiter  of  the  instrument  could 
bring  a  ruiu/idlu  uh  cuasant  daturam,  compelling  the  holder  either  to  jaove 
the  Itjan  or  consideration,  or  to  deliver  up  the  instrument  {Cod.  4.  ."{0.  7); 
or  he  could  make  the  cxceptio  perpetual  liy  entering  a  protest  in  the  records 
of  a  Court,  and  serving  a  formal  notice  on  the  holder  of  the  instrument 
{Cod.  4.  ;J0.  14.  4). 

In  Scotland,  in  the  older  furm  of  bond  for  Itorrowed  money  there  was 
in\arial)ly  a  clause  renouncing  the  "exception  (jf  not  numerat  nujney." 
This  was  a  survi\al  from  I  he  time  when  the  moveable  bond  contahied  an 
express  renunciation  of  all  tiie  (wccjjfioncs  of  the  lionian  law  .scriatiin,  with 
the  result  that  the  clause  renounchig  exceptions  was  by  far  the  longest 
clause  of  the  deed  (lioss,  Led.  i.  53). 

It  does  not,  JKJwever,  appear  that  the  exceptio  noii  ntii/tcratcc  jiccunice  was 
ever  admitted  into  Scots  law ;  so  that  the  clause  renouncing  it  was  merely 
a  clause  of  style,  which  added  nothing  to  the  force  or  ellect  of  the  debtor's 
obligation  (Krsk.  iii.  2.  5).  After  a  bond  is  delivered  to  the  lender,  it  lies 
on  the  borrower  to  prove  the  negative,  not  on  the  lender  to  prove  the 
affirmative,  of  tlie  advance  (IJell,  Led.  i.  246).  Further,  even  although  the 
l)ond  contains  an  express  renunciation  of  the  exception  of  not  numerated 
UKjney,  it  is  competent  to  prove  the  fact  that  the  money  was  not  really 
paid,  by  the  writ  or  (jath  of  the  creditor.  Moreover,  if  the  creditor  adnut 
on  oath  that  the  liond  is  in  error  as  to  the  anu)unt  advanced,  tlie  onus  of 
proving  the  actual  ad\ance  lies  on  the  creditor  (Jlu/sun,  18:31,  9  S.  685). 

[Stair,  i.  lU.  11  :  Ersk.  iii.  2.  5:  lioss,  Led.  i.  53 ;  IJell,  Led.  i.  246.] 


Exception  (Sheriff  Court).— Kcductions  being  mcompelent 

in  the  SlieriU"  Court  {Flcs/ters  uf  Ula^ijvir,  1824,  :>  S.  305  ;  rorteom,  1830, 
8  S.  908 ;  Younrj,  1830,  9  S.  59),  it  was  formerly  necessary  to  sist  an  action 
iuvolvhig  reductive  conclusions  till  the  reduction  had  been  tried  in  the 
Court  of  Session  {M'Laren,  1857,  28  D.  48).  Now,  however,  l»y  the  SherifV 
Courts  Act  of  1877,  all  objections  to  a  deed  or  writing  founded  on  by 
either  jtarty  in  an  action  competent  in  the  Sheritl  Court  may  be  sUited 
and  maintained  b\-  way  of  exception  without  the  necessity  of  bringing  a 
reduction  thereof  (40  &  41  Vict.  c.  50,  s.  11 ;  see  Nivison,  1883,  1 1  \l  189  ; 
Scott,  1886,  24  S.  L.  1(.  34);  provided  always,  that  anyone  taking  object  ion  in 
this  way  to  a  li([uid  docunuMit  of  debt  may  be  renuired  to  find  such  caution 
or  make  such  consignation  as  the  Shcrirf  ma\  direct  (Act  of  1877,  s.  1 1). 


Exceptions,   Bill  of.— See  in  l  ui   Exceitions. 
Excerpts. — Sec  Copies;    Extkalxs. 
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Exchequer,  Court  of. — Histony. — Before  the  Act  of  Uniou 
the  Court  of  PLxcheiiuer  was  the  Jie\'emie  Court  of  the  Crown,  and  consisted 
of  the  Treasurer,  the  Treasurer-Depute,  and  as  many  Lords  of  Excheciuer  as 
the  khig- was  i)leased  to  aiipoint.  Its  origin  is  somewhat  ol)scure:  ])ut  it 
would  a])pear  to  have  been  originally  a  ministerial  and  auditing  body,  which 
gradually  ae([uired  judicial  functions.  By  chapter  26  of  the  laws  of  King 
Eobert  in.,  Sheritls  are  bound  to  account  in  the  Exchequer.  By  the  19th 
Article  of  the  Treaty  of  Union  it  was  ])rovided  that  a  new  Court  of 
Exchequer  should  be  estal)lishe(l  in  Scotland,  having  the  same  authority  in 
revenue  cases  as  the  Court  of  Exclie({uer  in  England,  and  that  until  the 
establishment  of  this  new  Court  the  existing  should  remain.  The  new 
Court  was  established  by  6  Anne,  c.  26,  and  declared  to  consist  of  the 
High  Treasurer  of  Great  Jhitain,  a  Chief  liaron  and  four  Barons  of  Exchequer. 
This  Court  remained  in  existence  as  constituted  until  18o2,  when  the  first 
of  a  series  of  Statutes  (2  Will.  iv.  c.  54 ;  4  Will.  iv.  c.  16  ;  5  &  6  AA'ill.  iv.  c.  46  ; 
1  Vict.  c.  65 ;  2  &  3  Vict.  c.  36 ;  18  &  19  Vict.  c.  90),  designed  to  curtail  its 
functions,  was  passed.  Finally,  the  Exchequer  was  abolished  as  a  separate 
Court  by  the  Court  of  Exchequer  Act,  1856  (19  &  20  Vict  c.  56),  and  its 
jurisdiction  and  functions  were  transferred  to  the  Court  of  Session. 

Judicial  F  uxc  rio.vs. — The  duties  of  the  Court  of  Exchequer,  as  constituted 
by  6  Anne,  c.  26,  were  both  judicial  and  ministerial.  On  its  judicial  side  it 
took  cognisance  of  all  questions  of  custom  or  excise,  and  of  all  other  revenues, 
debts,  duties,  and  profits  appertaining  to  the  Crown,  and  of  all  lands  falling 
to  the  Crown  by  force  or  virtue  of  any  outlawry  or  attainder  (6  Anne,  c.  26, 
s.  6).  Besides  actions  for  the  recovery  of  duties,  actions  of  damages  against 
revenue  officers  for  illegal  seizures  {Sliarpc,  1861,  23  D.  1015),  suspensions 
and  liberations  from  imprisonment  for  failure  to  pay  duties  {Broiujli,  1850, 
13  D.  408),  actions  relating  to  ships  seized  under  the  Foreign  Enlistment 
Act  (55  Geo.  in.  c.  69,  s.  7)  {H.  M.  Advocate  v.  Fleming,  1864,  2  M.  1 03.2),  and  an 
action  for  repetition  of  money  paid  by  the  Admiralty  under  a  contract  which 
was  alleged  not  to  have  Ijeen  properly  fulfilled  {Lord  Advocate  v.  I{o[/a')'tJi,lH5d, 
21  D.  213),  have  been  held  to  be  Exchequer  causes.  But  it  is  expressly  de- 
clared that  the  Court  of  Session  is  the  sole  Court  in  relation  to  all  disputes 
and  competitions  between  the  Crown  and  subjects  with  reference  to  property 
inlands,  and  in  all  questions  regarding  casualties  due  to  the  Crown  (6  Anne, 
c.  26,  s.  22).  And  an  action  of  relief  under  a  bond  of  caution  for  a  collector 
of  taxes  has  Ijeen  held  not  to  be  an  Exche(juer  cause  (Kinloch,  1822,  1  S.  457 
(N.  E.)  529).  The  fact  that  a  case  was  competent  in  the  Court  of  Exchequer 
did  not  prevent  its  being  also  coni])etent  in  the  Court  of  Session,  or  even  in 
the  Sheriff  Ccnirt,  l)ut  it  gave  the  Court  of  Exchequer  the  right  to  intervene 
by  injunction,  or,  under  the  Court  of  Exchequer  Act,  1856,  s.  14,  by  inter- 
dict. The  effect  of  such  an  injunction  or  interdict  was  that  the  proceedings 
in  any  other  Court  were  brought  to  an  end,  and  the  case  was  commenced 
dc  novo  in  the  Court  of  Exchetjuer  (Sharpe,  1861,  23  I).  1015).  In  the  same 
case  it  was  held  that  this  procedure  might  Ijc  resorted  to  by  the  Crown  or 
])j  an  officer  of  excise  wherever  the  ([uestion  was  duly  raised  whether  goods 
had  been  pro])erly  seized  for  a  Ciown  del)t. 

Procedure  and  Diligence. — The  jjrocedure  in  the  Ccjurt  of  Exchequer,  as 
established  by  6  Anne,  c.  26,  followed  that  of  the  English  Court  of  Exchequer 
(s.  6 ).  An  appeal  to  the  House  of  Lords  was  competent  (s.  1 2),  but  was  rarely 
taken.  All  persons  entitled  to  practise  in  the  Court  of  Session  were  entitled 
to  practise  in  the  Court  of  Exchequer  (s.  4 ).  'i'lic  Lord  Advocate,  on  behalf 
of  the  Crown,  had  a  right  to  make  the  last  speech  in  all  Exche([uer  causes, 
a  right  which  has  been  preserved  by  sec.  23  of  the  Court  of  ivxcheijuer  Act, 
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1856.  The  forms  of  diligence  in  use  under  the  English  revenue  laws  were 
introduced  into  Scotland,  so  far  as  tiic  personal  or  nuA'cal^le  estate  of  the 
debtor  was  concerned  (see  Extent),  l)ut  it  was  expressly  declared  that  no 
debt  to  the  Crown  should  allect  any  real  estate  in  Scotland  further  and 
otherwise  than  that  estate  might  be  subject  thereto  by  the  existing  law  of 
Scotland  (s.  '2'2).  In  attacliing  the  heritable  estate  of  the  deljtor,  therefore, 
under  an  Exchcipier  decree,  the  ordinary  forms  of  adjudication  were  used, 
and  the  Crown  had  no  preference  over  other  creditors  (J5ell,  Com.  i.  781  ; 
Creditors  of  Burnet,  1754,  M.  7873). 

MixisTERi.il.  Functions. — Crown  Charters. — The  chief  ministerial 
functions  of  the  Court  of  Exchequer  related  to  the  transfer  of  lands  held  from 
the  Crown,  and  to  the  a])])oiiitment  of  tutors-dative.  When  it  was  proposed 
to  convey  laiids  held  of  tlic  Crown,  whether  absolutely  or  in  security,  a 
signature,  or  draft  of  the  charter  which  it  was  proposed  to  grant,  was  lodged 
with  an  officer  of  the  Exchequer,  known  as  the  Presenter  of  Signatures. 
The  signature  was  revised  and  signed  by  one  of  the  Barons  of  Exche(|uer, 
and  formed  a  warrant  for  sasine  on  which  a  Crown  charter  might  proceed 
(Meuzies,  Convcyanciny,  p.  825).  The  necessity  for  lodging  a  signature  was 
removed  by  the  Crown  Charter  Act,  1847  (10  &  11  Vict.  c.  51),  but  the 
office  of  the  Rrescnter  of  Signatures  survived,  and  fulfilled  the  duty  of  a 
reviser  of  Crown  charters,  until  its  functions  were  merged  in  those  of  the 
Sheriff'  of  Chancery  by  the  Conveyancing  Act,  1874  (37  &  38  Vict.  c.  94, 
s.  57).  Where  a  signature  involved  any  new  grant,  the  royal  superscription 
was  necessary,  after  it  liad  been  })assed  liv  the  liarons  of  Exchequer  (Ersk.  i. 
3.  32). 

Ai^pointments  of  Tutors-Dative. — The  appointment  of  a  tutor-dative  was 
made  by  a  signature  in  the  Court  of  Exchequer,  a  procedure  now  superseded 
by  a  petition  to  either  Division  of  the  Court  of  Session  (19  &  20  Vict.  c. 
56,  s.  19). 

Court  of  Exchequer  Act,  1856. — By  the  Court  of  Exchequer  Act, 
1856,  the  functions  of  tlic  Court  of  Exchequer  are  transferred  to  the  Court  of 
Session,  which  is  declared  to  be  the  Court  of  Exchequer  in  Scotland.  One 
of  the  Lords  Ordinary,  a])]>ointed  by  the  Crown,  acts  as  Lord  Ordinary  in 
Exche([uer  causes;  antl  Kxche(|uer  proceedings,  if  commenced  in  the  Outer 
House,  must  be  brought  before  him  (s.  2).  An  Exchequer  case  may 
commence  by  a  subpccna,  which  may  be  called  in  Court  as  a  summons,  or  by 
a  summons  in  ordinary  form  (ss.  5-10).  An  interlocutor  of  the  Lord 
Ordinary  is  subject  to  review  as  in  ordinary  actions  (s.  20).  By  sees. 
11-17  new  procedure  is  provided  in  lieu  of  certain  Exchequer  processes 
relating  to  the  seizure  of  goods,  writs  of  capias,  writs  of  the  pipe,  etc. 
Sees.  24  to  39  deal  with  the  execution  of  Exchequer  decrees  hy  the  Sheriff, 
l>y  the  ordinary  forms  of  dilig(Mice.  Sec.  42  preserves  unimpaired  all 
preferences  of  the  Crown  in  competition  with  other  creditors.  Preference 
is  given  to  Exchequer  over  other  causes  (s.  25),  the  right  of  the  Lord 
Advocate  to  the  final  speech  is  preserved  (s.  23),  and  it  is  declared  to  be 
conq)otent  to  grant  expenses  to  or  against  the  Cr(twn  (s.  24). 

Effect  of  this  Act. — The  general  ellect  of  this  Statute  has  been  held  to  be 
t(»  substitute  the  Court  of  Session  for  the  Court  of  Exchequer  in  all  respects, 
so  that  any  case  or  proceeding  formerly  competent  in  the  Court  of 
Exchequer  may  be  heard  in  the  Court  of  Session,  even  although  not 
cxprcsslv  provided  for  bv  the  Act  (Quarter  Sessions  of  Perth,  1861,  23 
D.  221)." 

Appeals  u.xder  the  Sta.mp  Act. — An  important  provision,  with 
regard  to  revenue  cases,  has  been  inserted  in  the  Stamp  Acts,  and  is  now 
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enacted  by  the  Stamp  Act,  1891.  \)\  this  provision,  the  Commissioners  of 
Inland  Revenue  may  be  required  to  decide  on  the  amount  of  duty  due  on  any 
particular  instrument,  and  to  state  a  case  for  the  opinion  of  the  Court  of 
Session,  sitting  as  Court  of  Exchequer,  setting  forth  the  question  on  which 
their  opinion  was  asked,  and  tlie  amount  of  assessment  made  by  them 
(ss.  13,  122).  Before  such  an  appeal,  the  duty  as  assessed  must  be  paid.  If 
the  appeal  is  successful,  tlie  appellant  will  recover  the  duty  paid,  with  or 
without  expenses,  as  the  Court  may  decide  ;  if  unsuccessful,  he  may  be  found 
liable  in  expenses  (s.  13,  subs.  4,  5).  Such  cases  are  sent  directly  to  either 
Division  of  the  Court,  and  not  to  the  Lord  Ordinary  in  Exchequer  causes. 
The  Court  has  no  jurisdiction,  in  such  an  appeal,  to  consider  questions  of 
duty  arising  on  the  same  deed,  but  which  have  not  actually  been  adjudicated 
ou  by  the  Commissioners  {Maxwell,  18G6,  4  Macp.  1121). 

[See  Stair,  iv.  1.  29  ;  Ersk.  i.  3.  30  ;  Bell,  Com.  ii.  40  ;  Mackay,  Practice, 
i.  43,  192  ;  Mackay,  Manual,  71 ;  Menzies,  Coivvcyancituj,  825 ;  Clerk  and 
Scrope,  Historical  Vieiv  of  the  Court  of  Exchequer  in  Scotland.] 

See  Extent,  Wkit  of  ;  Pkesenteii  of  Signatuhes  ;  Tutok. 


Excise  is  an  inland  imposition,  under  the  authority  of  I'arliament, 
sometimes  paid  upon  consumption,  but  more  frequently  upon  the  retail  sale 
of  commodities.  It  is  distinguished  from  customs,  which  consist  of  duties 
imposed  upon  the  importation  or  exportation  of  commodities.  The  excise 
was  first  introduced  into  Scotland  by  Act  1644,  c.  36.  But  it  was  not  till 
the  reign  of  Charles  ii.  that  it  began  to  gain  a  permanent  footing,  when 
by  Act  1661,  c.  14,  duties  were  imposed  both  upon  certain  commodities 
imported  from  abroad,  and  also  upon  certain  commodities  manufactured  at 
home.  The  18th  Article  of  the  Treaty  of  Union  declared  that  the  laws 
concerning  excise  were  to  be  the  same  for  both  kingdoms.  While  the 
excise  was  originally  an  impost  upon  commodities  for  consumption,  such  as 
spirits,  malt,  etc.,  it  has  since  come  to  include  the  duties  imposed  on  the 
licences  of  persons  engaged  in  the  sale  of  excisable  liquors,  and  on  the 
licences  of  persons  engaged  in  certain  trades,  c.y.  auctioneers,  and  on  the 
licences  to  keep  servants,  dogs,  kill  and  deal  in  game,  and  wear  armorial 
bearings.  The  provisions  regulating  excise  are  entirely  statutory ;  and  as 
the  duties  are  varied  from  year  to  year  by  Parliament,  it  is  only  by  a 
reference  to  the  Statutes  that  the  duties  and  penalties  exigible  at  a 
particular  date  can  Ije  ascertained.  The  management  of  the  excise  was 
first  placed  under  Special  Commissioners  by  the  Act  1661,  c.  14.  Their 
powers  and  duties  were,  in  1849,  transferred  to  the  Board  of  Inland 
lievenue  by  12  Vict.  c.  1,  in  which,  and  7  &  8  Geo.  iv.  c.  53,  as  amended  by 
4  &  5  Will.  IV.  c.  51,  are  enacted  the  principal  rules  with  reference  to  the 
control  and  management  of  the  excise. 

[See  Boyd,  Justice,  965  ;  Hutcheson,  Justice,  iii.  333  ;  Bell  and  Donclly, 
Excise  Acts.] 


Exclusive  Privilege  is  the  term  ap])lied  in  our  law  to  the  ex- 
clusive right  of  exercising  trade  or  business  witliin  a  burgh  formerly  enjoyed 
by  burgesses  through  the  incorporations  ol  the  various  trades  (Bankt.  i.  50. 
21 ;  i.  57.  50  ;  Karnes,  Elucidations,  art.  7).  For  examples,  see  Shaw,  Digest, 
suh  voce  "  Corporation."  For  the  exclusive  privilege  of  reproduction  of  their 
works  granted  by  Statute  to  authors,  artists,  and  inventors,  see  CorYi;iGHT 
(LiTEUAiiY  AND  Aktistic)  ;  and  Patents  ;  Designs  ;  Tkade  Makks. 
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Excommunication.  — -This  was  an  ecclesiaKtical  sentence 
which  exchided  Iroin  the  coiuiiiuiiinii  i.l'  the  Church  the  person  against 
wliom  it  had  l)een  pronounced.  At  first  the  censures  of  the  Church  were 
solely  of  a  sjjiritual  nature:  but,  from  an  early  period,  the  clergy  were  in 
use  to  call  in  the  secular  arm  to  Kui)plcment  ecclesiastical  penalties  with 
those  of  a  temporal  nature.  The  ollender  against  the  Church  was  punisiied 
in  his  L!;oi.ils  and  jicismi:  and  cNcntually,  in  the  case  of  serious  oflences, 
sucii  as'heresy,  tile  secular  Courts,  at  the  l.iddiu--  nf  the  Churcli,  inflicted 
tlie  supreme  ])enalty  u])on  the  accused. 

The  Reformation  wrought  this  beneficial  change — that  those  who  were 
sentenced  b\  Church  ( 'omts  could  imt  be  subjected  to  severe  punishment 
in  their  per.s(»nH.  Jiut  exconnnunicated  ])ersons  were  still  lial»le  to  be 
punished  in  their  goods  and  estate.  The  ancient  hiw,  as  C(jntained  in  the 
Conduct udlnr^i  Fciulori'iii,  was  that  neither  Jews,  heretics,  nor  excom- 
municated jjersons  cnuM  enjoy  feudal  rights.  By  two  Acts  oi  the  year 
1609  (c.  3  and  c.  4)  the  rents  and  revenues  of  all  persons  excommunicated 
for  religious  causes  were  forfeited  to  the  Crown.  ]\v  the  latter  of  these 
Statutes  the  directors  of  Chancery  and  subject  superi(n'S  were  forbidden  to 
exi)ede  any  heritable  title  in  favour  of  excommunicated  persons.  These 
Acts  were  ratified  l)y  IGGl,  c.  25.  And  by  the  Statutes  1572,  c.  53;  1661, 
c.  25 ;  1663,  c.  23,  it  was  enacted  that,  on  sentence  of  excommunication, 
letters  of  horning  and  ca])tion  should  issue,  and  should  be  followed  witii  the 
ordinary  consequences  of  civil  rebellion  (see  Hoi:niX(j). 

The  Act  1690,  c.  28,  provided  that  no  civil  jiciialties  siiould  follow  on 
sentence  of  excommunication.  A  similar  provisicjn  was  made  by  the  Act 
10  Anne,  c.  7,  which  further  prohibits  any  civil  judge  from  lending  his  aid 
to  enforce  the  presence  of  an  accused  i)erson  before  a  Church  Court,  when 
summoned  in  a  process  of  excommunication,  or  to  compel  him  to  obey  such 
sentence,  when  it  has  been  pronounced. 

[Hume,  i.  574;  Ersk.  ii.  3.  16;  Ross,  Ln-f.  i.  90,  24S.] 

See  Cursing,  Tetters  of. 


Exculpation,  Letters  of .  ^  Prior  to  the  Restoration  an_ 
accused  person  had  no  means  of  compelling  the  attendance,  at  the  Court  of 
Justiciary,  of  witnesses  whom  lie  wished  to  adduce  in  exculpation. 
Subsequent  to  that  event  the  Justiciar  was  in  use  to  grant  to  a  panel,  as 
matter  of  equity,  letters  of  exculpation,  to  enable  him  to  compel  the 
]»resencc  at  the  trial  of  witnesses  whose  testimony  he  desired  to  have.  The 
Act  which  established  the  Court  of  .lusticiary,  in  1G72,  provided  that  letters 
of  exculpation  should  be  issued  from  the  Justiciary  Oftice,  when  they  were 
demanded  by  a  panel.  'I'hese  letters  are  now  unknown  in  practice. — 
[Hume,  ii.  :598 :  Stair,  iv.  14.  17;  Krsk.  iv.  4.  90.] 


Execution   by  Messenger  or  other  Officer.— The 

execution  is  the  certificate, attestation,  or  return,  by  tiu'  proper  olhcer,  of  the 
carrying  out  of  a  legal  warrant,  by  its  intimation  to  or  service  upon  the 
party  to  or  against  whom  it  is  tlirected.  The  contents  of  the  execution 
vary  according  to  the  warrant  upon  whicli  it  is  founded,  and  the  proceed- 
ings following  thereon.  These  various  warrants,  and  tiie  various  methods 
of  executing  them,  will  be  found  described  under  their  proper  headings, 
such  as  citation,  charge,  or   other   diligence,  as  the   case   may   be.     The 
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execution  is  practically  a  narration  of  the  contents  of  the  schedule  which 
has  been  served  upon  the  party  therein  named,  and  is  the  primd  facie 
evidence  of  what  has  been  done.  Executions  may  be  either  written  or 
printed,  or  partly  both.  The  following  are  the  requirements  in  the  case  of 
certain  warrants  mentioned  : — 

(1)  Sl'.u.uoxs. — The  execution  contains  the  name  of  the  messenger, 
and  states  in  what  manner  the  service  was  made — by  delivery  of  the  copy 
personally,  at  the  dwelling-house,  by  post,  or  edictally  {Stewart,  1860, 
22  D.  1514).  It  is  written  at  the  end  of  the  summons  or  certified 
copy,  and,  where  necessary,  on  continuous  sheets,  but  not  on  a  separate 
paper  {Kennedy,  1863,  2  M.  232).  It  specifies  the  date  of  execution,  and 
is  signed  by  the  messenger  and  a  witness,  who  is  named  and  designed 
in  it,  and  wlio  is  a  witness  to  the  facts  attested,  and  therefore  must  have 
been  present  at  the  carrying  out  of  the  warrant  (1081,  c.  5;  1686,  c.  4; 
Debtors  (Scotland)  Act,  1838,  1  &  2  Vict.  c.  114,  s.  32,  amended  by  9  &  10 
Vict.  c.  67 :  Court  of  Session  Act,  1850,  13  &  14  Vict.  c.  36,  s.  20,  Sched. 
B).  The  form  given  in  Sched.  B  above  mentioned  should  be  adhered  to, 
and  is  as  follows : — 

This  summons  [or  note  of  suspension,  or  note  of  suspension  and  interdict,  or  note  of 
suspen.-;ion  and  liberation,  or  note  of  advocation],  executed  [or  intimated]  by  me  [insert 
name\,  messenger-at-arms,  against  [or  to]  [insert  name  or  naraes\  defender  [or  defenders, 
or  respondent,  or  respondents]  [state  whether  'personally  or  otherwise],  in  presence  of  [insert 
name  and  designation  of  witness],  this  day  of  18       years. 

[Siynatiire  of  Messenrjer.] 

C.  D.,  Witness. 

The  method  of  service  may  be  stated  as  follows : — 

"  Yi\  delivering  to  him  personally  a  full  double  thereof,  excepting  the 
will,  having  a  just  copy  of  citation  subjoined,"  or  "by  leaving  for  him,"  etc., 
as  above,  "  within  his  dwelling-place  in  ,  with  a  servant  therein, 

to  be  given  to  him,  because  I  could  not  find  himself  personally,"  or  "  by 
delivering,"  etc., "  at  the  Office  of  the  Keeper  of  the  Record  of  Edictal  Citations, 
within  the  General  Register  House,  Edinburgh,  in  terms  of  the  Statute,  and 
Act  of  Sederunt  thereanent,"  or  as  the  case  may  l)e. 

The  execution  of  Sheriff  Court  writs  is  subject  to  practically  the 
same  rules  (see  Sheriff  Court  Act,  1838,  1  &  2  Vict.  c.  119,  s.  23; 
A.  S.  10  July  1839,  s.  15 ;  Sheriff  Court  Act,  1853,  16  &  17  Vict.  c.  80, 
s.  9  ;  and  Sheriff  Courts  Act,  1876,  38  &  39  Vict.  c.  70,  s.  12).  If  the  various 
requisites  are  regularly  set  out  in  the  execution  and  there  is  no  patent 
objection,  it  can  only  be  challenged  in  an  action  of  reduction  {Tait,  1891, 
18  R.  606,  28  S.  L.  R.  431"^  Gihson,  1895,  23  R.  295,  33  S.  L.  R. 
174).  It  is  not  competent  to  supply  omissions  by  parole  evidence.  A 
summons  that  has  been  called  ceases  to  be  a  warrant  for  execution,  and  a 
citation  of  new  cannot  be  given ;  but  in  the  Sheriff"  Court,  when  a  party 
does  not  appear,  the  Sheriff  may  order  service  of  new  (Sheriff  Courts  Act, 
1876,  s.  12).  A  party  appearing  in  answer  to  a  citation  cannot  state 
objections  to  the  regularity  of  the  execution  (Court  of  Session  Act,  1868, 
s.  21  ;  Sheriff  Courts  Act,  1876,  s.  12).  In  Sheriff'  Court  actions  exception 
may  be  taken  to  a  deed  or  writing  founded  on,  without  a  reduction  being 
brought  (Sheriff  Court  Act,  1877,  s.  11),  and  this  has  been  held  to  apply  to 
the  execution  of  a  peace  warning  {Scott,  1886,  24  S.  L.  R.  34). 

Citations   made    under  the    liankruptcy  (Scotland)  Act,  1856,  do  not 
require  a  witness  (19  &  20  Vict.  c.  79,  s.  175). 

(2)  Citation  of  a    Witness. — The   execution  need  not  be  written 
upon  the  warrant.     It  sets  forth  the  fact  and  maiiner  of  the  citation.     A 
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witness  is  not  necessary  (1  Will.  iv.  c.  :37,  s.  7  ;  Court  of  Session  Act,  1850, 
s.  4o  ;  Shcriir  Court  Act,  185:5,  s.  1 1  j. 

(3)  Postal  Or^T-zav.— Where  service  is  made  by  registered  letter  in 
terms  of  the  Citation  Amendment  (Scotland)  Act,  1882,  45  &  4G  Vict.  c.  77, 
the  execution  will  be  in  the  form  of  the  schedule  apj)ended  to  the  Act. 
This  Act  a])iilies  to  any  summons,  warrant  of  citation,  warrant  of  service, 
or  judicial  intimation,  l)Ut  does  not  include  diligence  {Lochhead,  1883, 
11  K.  201,  21  S.  L.  K.  144;  (hnc,  1895,  1  Adam,  534).  The  execution  will 
be  signed  by  the  messenger,  olhcer,  or  law  agent,  as  the  case  may  be.  The 
si<,niature  of  a  law  ayent's  apprentice  is  not  sullicient  (Wilson,  1885, 
l;T  II  342,  23  S.  i..  If.  227).  The  execution,  in  addition  to  the  other 
necessary  contents,  states  the  date  and  the  hours  between  which  the 
citation  was  posted,  the  post  office,  and  tlic  address  on  the  letter,  and  must 
be  accompanied  by  the  itost-oflice  receipt  therefor.  A  witness  is  not 
necessary.  The  foilowin,!4  are  forms  of  citations  by  a  law  agent,  of  a  party 
and  a  witness  respectively  : — 

This  suiimions,  or  petition  [or,  as  the  case  may  hv],  executed  by  me  [insert  namel  law 
agent,  against  ,  defender,  by  posting  on  last,  between  the  hours 

of  and  ,  at  the  post  otiice  of  ,  a  copy  of  the  same  to  him,  with 

citation  subjoined,  in  a  registered  letter  addressed  as  follows,  viz.  : — 

[Signature  of  A yent.] 

Upon  the  day  of  I  duly  cited   U.  D.  [design  him]  to  attend  in  the 

Sherill  Court  of  the  county  of  ,  on  the  day  of  at  o'clock, 

witliin  ,  to  give  evidence  for  the  pursuer  [or  defender]  in  the  action  at  the 

instance  of  A.  [design  hi)i)],  jiursuer,  against  B.  [design  him],  defender  [if  a  haver,  say], 
and  I  also  reijuired  him  to  liring  with  him  [specify  documents].     This  1  did  by  posting  on 
hist,  between  the  hours  of  and  ,  at  the  post  otiice  of  ,  a 

just  coi)y  of  citation  to  the  above  effect,  signed  by  me,  in  a  registered  letter,  addressed 

;is  follows,  viz.  : —  r    7  7      i 

Law  Agent  [address]. 

In  a  citation  in  the  Court  of  Session  it  is  usual  to  describe  the 
warrant. 

(4)  ExiiCUTio\  OF  DiiJGEXCi-:.—{LL)  CAarvt'.— The  execution  of  charge 
specilies  the  names  and  designations  of  the  debtor  and  creditor,  and  the 
nature  and  date  of  warrant  on  which  the  charge  proceeds.  The  form  is 
given  in  the  Debtors  (Scotland)  Act,  1838,  Sched.  2.  As  to  errors  in  the 
execution,  see  Bcatiic,  1844,  6  I).  1088:  Henderson,  1871,  10  M.  104,  44  J. 
73  ;  and  Clark,  1875,  3  E.  16G,  13  S.  L.  R  95.  Registration  of  the  charge 
within  year  and  day  accumulates  the  debt  and  past  interest  (Debtors 
(Scotland)  Act,  1838,  s.  10). 

{h)  roindinii. — An  execution  of  ])oinding  must  state  the  date  of  the 
])oinding,  the  diligence  under  which  it  was  executed,  the  amount  of  debt, 
the  names  and  designations  of  the  debtor  and  creditor,  the  publication  of 
the  warrant,  the  effects  poinded  and  their  value,  the  names  and  designations 
of  the  valuators,  the  ]ierson  in  whose  hands  the  effects  were  left,  and  the 
delivery  of  the  schedule:  and  if  the  goods  are  claimed  by  a  third  party,  the 
fact  should  also  be  set  forth.  The  execution  is  signed  by  the  officer  and 
two  valuators,  who  are  also  the  witnesses,  and  has  to  be  reported  to  the 
Sheritr  within  eii^dit  days  of  the  poinding  (Debtors  (Scotland)  Act,  1838, 
s.  25,  and  9  &  KrVict.  c.  G7). 

(f)  Arrestment.— 1\\  addition  to  the  other  particulars  in  an  arrestment 
on  a  Sherill  Court  warrant,  the  execution  must  state,  where  the  arrestment 
has  not  been  made  personally,  that  a  copy  of  the  schedide  of  aijestment 
was  sent  to  the  arrestee,  and  his  address  (Sheriff  Courts  Act,  1870,  s.  12). 
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A  witness  is  necessary,  who  is  designed  in,  and  subscribes,  the  execution 
(1G81,  c.  5  :  Debtors  (Scotland)  Act,  1838,  and  9  &  10  Vict.  c.  67).  In  the  case 
of  arrestments  in  the  Sherili'  Court,  a  return  of  the  execution  has  to  be 
made  forthwitli  to  the  Sheriff  Clerk  (A.  of  S.  10  July  1839,  s.  18).  An 
error  in  the  execution  in  the  date  of  the  decree  on  which  it  proceeded  was 
held  fatal  to  the  arrestment  in  Graham,  1875,  2  E.  972. 

{d)  InhiUtion. — The  execution  requires  to  be  registered  within  twenty- 
one  days  to  preserve  the  effect  of  a  previously  recorded  notice,  and  within 
forty  days  to  preserve  the  effect  of  the  inhibition  itself  (1581,  c.  119 ;  1G81, 
c.  5:  Titles  to  Land  Consolidation  (Scotland)  Act,  18G8,  s.  156). 

{c)  Tnterruption  of  Prescription. — The  execution  has  to  be  registered 
within  sixty  days  (1581,  c.  119  ;  1696,  c.  19). 

(/)  Interdiction. — The  execution  requires  to  be  registered  within  forty 
days  (1581,  c.  119  ;  1681,  c.  5). 

{g)  In  Small  Dclt  Proceedings  a  witness  to  the  execution  is  not  required, 
except  for  poinding  or  sequestrating  (Citation  Amendment  (Scotland)  Act, 
1871,  s.  4;  Small  Debt  Amendment  Act,  1889,  s.  11) ;  and  proof  of  citation 
is  competent  by  oath  of  the  officer,  as  well  as  by  written  execution  (1  Vict, 
c.  41,  s.  3,  Small  Debt  Act,  1837). 


Execution.— See  Diligence,  ETC. ;  Citation;  Decree;  Execution 
i;y  Messengeu,  etc.  ;  Sentence;  Capital  I'unisilment. 


Execution  of  Deeds. — See  Deeds,  Execution  of. 


Executor. — An  executor  is  the  person  who  has  the  legal  title  to 
uplift  and  ingather  the  moveable  estate  of  a  deceased  person,  and  to  distribute 
it  amongst  those  who  are  entitled  to  it.  He  draws  his  authority  either 
from  his  appointment  by  the  deceased  in  his  testament,  or  from  a  decree  of 
the  Commissary  Judge  (see  Confirmation  of  Executors).  'J'he  appointment 
of  executors  is  a  usual  but  not  a  necessary  part  of  a  testamentary  disposition. 

The  office  of  an  executor  is  constantly  confused  with  that  of  a  trustee, 
but  there  is  a  clear  distinction.  The  duty  of  the  executor  is  to  realise  and 
distribute  the  estate  of  the  deceased ;  that  of  the  trustee,  to  hold  and 
administer  it  for  the  trust  purposes.  "  An  executor  is  not  a  trustee  in  the 
sense  of  being  a  depositary.  A  trustee  has  to  hold  as  a  depositary  ;  not  so 
an  executor,  who  has  to  administer,  not  to  hold.  An  executor  must  pay 
legacies  and  debts  within  a  certain  time,  and  is  liable  for  interest  if  he  does 
not.  An  executor  is  nothing  else  than  a  debtor  to  the  legatees  or  next  of 
kin.  He  is  a  debtor  with  a  limited  liability,  but  he  is  nothing  else  than  a 
debtor ;  and  the  creditors  of  the  deceased,  and  the  legatees  who  claim  against 
him,  do  so  as  creditors"  (per  Ld.  Pres.  Inglis  in  Jamieson,  1872,  10  M.  399). 

In  early  times,  when  testamentary  deeds  were  usually  conceived  in  the 
form  of  absolute  dispositions,  the  whole  moveable  estate  of  the  deceased 
passed  to  his  executor,  and  there  was  nothing  but  his  own  sense  of  right  to 
compel  the  executor  to  distribute  it  amongst  the  children  or  next  of  kin  of 
the  testator  according  to  the  intention  of  tlie  testator.  To  remedy  the 
abuse  of  the  office  whicii  was  prevalent,  the  Act  1617,  c  14,  "x\nent 
Executors,"  was  passed,  which  obliged  all  executors  "  to  make  count,  reckon- 
ing, and  payment  of  the  whole  goods  and  geare  appertaining  to  the  defunct, 
and  intrometted  with  by  them,  to  the  wife,  children,  and  nearest  of  kin. 
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accorfliui;'  to  the  (Ihisioii  ob.sei\eil  \>y  the  laws  of  this  leiilni,  reserving  only 
to  the  Raids  executors  the  third  of  the  defunct's  part,  all  dehts  heing  first 
payed  and  deduced,"  witli  a  further  declaration  that  no  legacy  left  to  the 
executor  should  he  "prejudged"  l)y  tlie  Act,  and  that  the  executor  should 
not  he  perinilLed  to  take  both  the  legacy  ])equeathed  to  him  and  tin;  "  third  ' 
allowed  hy  the  Act.  The  executor's  right  to  the  "third  of  the  defunct's 
part"  was  abolished  by  tli^  Intestate  Moveable  Succession  Act  of  1855  (18 
<vc  19  Vict.  e.  2;;,  s.  8  ;  see  Granl,  1849,  12  D.  201,  1  :\Iacq.  178;  Luvmdes, 
1862,  24  ]).  l.')9r).  An  executor,  tluu-efore,  ijiui  executor,  receives  now  no 
benetit  from  the  estate  as  remuneration  for  his  services. 

As  has  been  already  mentioned,  the  executor  derives  his  authority  to 
administer  the  estate  either  from  his  appointment  made  by  the  deceased 
himself,  or  from  a  decree  of  the  Court.  In  the  former  case,  he  is  called  an 
executor-nominate,  and  in  the  latter  an  executor-dative.  The  nomination 
of  an  executor  in  a  testamentary  deed  must  be  sufliciently  clear  to  make 
the  identification  of  the  nominee  possible,  and  the  use  of  the  word 
"executor"  is  not  indispensable.  Thus,  an  appointment  of  a  person  by 
name  as  "judicial  factor  to  carry  out  the  purposes  of  this  trust "  is  sufficient 
{Tod,  1890,  18  li.  152).  But  where  a  testator  declared  that  "  my  cousin 
A.  B.  is  to  be  my  heir,"  and  then  proceeded  to  bequeath  specific  legacies, 
including  one  to  A.  B.,  it  was  held  that  whatever  might  be  the  ultimate 
interpretation  of  the  will,  it  was  not  clear  from  it  that  A.  B.  was  a  universal 
disponee,  and  entitled  to  the  office  either  as  executor-nominate,  or  in 
preference  to  one  of  the  testator's  next  of  kin,  who  claimed  to  be  decerned 
executor-dative  (Jcrdon,  1897,  4  S.  L.  T.  Xo.  342).  The  nomination  of 
testamentary  trustees  is  sufficient,  in  the  absence  of  evidence  of  a  contrary 
intention  on  the  ])art  of  the  testator,  to  entitle  the  trustees  to  the  ollice  of 
executors-nominate  (see  Martin,  1892,  19  11.  474).  Where  there  is  no 
executor-nominate,  or  where  the  person  nominated  has  failed  or  declined  to 
come  forward,  the  law  pro^'ides  that  the  office  may  be  conferred  on  certain 
])er6ons.  The  following  persons  may,  in  their  order,  failing  an  executor- 
nominate,  apply  to  the  Sheriff,  as  Connnissary  Judge,  to  be  decerned 
executors-dative :  (a)  The  universal  disponee,  taking  under  a  general  dis- 
position and  settlement ;  (h)  the  next  of  kin  of  the  deceased,  taking  a 
beneficial  interest  in  the  succession ;  (c)  the  relict ;  ('/)  creditors  of  the  deceased; 
(r)  a  legatee.  If  the  next  of  kin  has  no  beneficial  interest  in  the  estate,  his 
right  to  confirmation  is  postponed  to  tliat  of  anyone  who  has,  but  he  is 
entitled  to  confirmation  in  the  absence  of  anyone  who  has  a  better  title 
{Bones,  1866,  5  M.  240).  Next  of  kin  are  those  in  their  order  who  would 
be  entitled  to  succeed  to  the  personal  estate  of  a  deceased  intestate.  They 
are  :  (1)  Children  and  their  descendants ;  (2)  Ijrothers  and  sisters  german, 
whom  failing,  their  descendants :  (3)  brothers  and  sisters  consanguinean, 
whom  failing,  their  descendants ;  (4)  the  father ;  (5)  brothers  and  sisters  of 
the  father  ;  and  so  on.  Any  nundjer  of  these,  in  the  same  degree  of  relation- 
ship to  the  deceased,  may  ajiply  to  be  conjoined  in  the  office.  The  Intestate 
Moveable  Succession  Act  of  1855  (18  Vict.  c.  23,  s.  1)  provides  that"  tiie 
surviving  next  of  kin  of  the  intestate  claiming  the  office  of  executor  shall 
have  exclusive  right  thereto  in  preference  to  the  children  or  other 
descendants  of  any  predeceasing  next  of  kin,  but  that  such  children  or 
descendants  shall  be  entitled  to  confirmation  when  no  next  of  kin  shall 
compete  for  said  office"  (see  Doicie,  1871,  9  ]\I.  726).  By  the  same  section 
it  is  declared  that  no  representation  shall  be  admitted  among  collaterals 
after  brothers'  and  sisters'  descendants.  Brothers  and  sisters  uterine  are 
not  next  of  kin,  l)ut  they  have  an  interest  umler  the  Act  of  1855,  which 


142  EXECUTOE 

will  entitle  them  to  confirmatiou  in  the  absence  of  anyone  having  a  better 

title. 

The  father  of  a  deceased  intestate  is,  however,  in  virtue  of  his  rights 
under  the  Intestate  IMnveable  Succession  Act  of  1855,  entitled  to  be 
conjoined  in  the  otlice  with  the  next  of  kin  (  Webster,  1878,  6  E.  102). 
His  mother,  though  not  entitled  to  compete  with  the  next  of  kin,  may  be 
decerned  executrix  in  the  absence  of  anyone  having  a  preferable  title  {Mnir, 
1876,  4  E.  74).  A  husband,  who  takes  an  interest  in  his  predeceasing  wife's 
moveable  estate  under  the  Married  Women's  Property  Act  of  1881  (44  & 
45  Vict.  c.  21,  s.  G),  has  a  right  to  confirmation  as  executor-dative,  but  this 
right  is  postponed  to  that  of  the  next  of  kin  (Stamrf,  1890,  17  E.  707). 
The  moveable  estate  of  a  deceased  intestate  vests  ipso  jure  in  his  next  of 
kin  who  survive  him,  even  if  they  die  before  confirmation  is  expede  (4  Geo. 
IV.  c.  98,  s.  1),  and  the  right  thus  Vested  can  be  assigned,  giving  the  assignee 
a  title  to  confirmation  in  conjunction  with  other  next  of  kin  {Mann,  1830, 
8  S.  468;  see  also  rFgfo^er,  1878,  6  E.  102).  Two  or  more  persons  who 
claim  in  different  characters,  but  each  of  whom  would  separately  be  entitled 
to  the  ottice,  may  be  conjoined  as  executors-dative  (Muir,  1876,  4  E.  74). 
The  assignee  of  a  legatee  is  also  entitled  to  the  office,  if  no  one  having  a 
preferable  title  comes  forward  {Maqjherson,  1855,  17  D.  358).     Where  no  | 

one  else  who  has  a  title  to  the  office  comes  forward,  a  curator  bonis  or  I 

judicial  factor  whose  ward  has  a  beneficial  interest  in  the  estate,  may  be  ^ 

decerned  executor  (A.  S.  13  Feb.  1730).  Where  a  subject  of  a  foreign  State 
dies  in  this  country  leaving  no  one  here  entitled  to  administer  his  estate, 
the  consul  of  that  State  may  apply  for  power  of  administration  (24  &  25 
Vict.  c.  121  s.  4).  Minors  or  even  pupils  may  be  ai)p(jinted  or  decerned 
executors,  either  in  their  own  names  or  along  with  their  tutors  and  curators 
{Johnstone,  1838,  16  S.  541).  In  the  case  of  the  pupil.  Ids  tutor  takes  the 
oath;  in  the  case  of  the  minor,  his  curator  concurs  in  the  oath.  Where 
there  are  no  tutors  or  curators,  the  usual  practice  is  to  appoint  a  factor. 
This  subject  has  l^een  already  <liscussed  under  tlie  title  ('o.\fii;.mation  of 
Executors  {q.v.). 

An  executor-nominate  applies  to  the  Sheriff,  as  Commissary  Judge,  for 
confirmation  of  his  appointment.  A  person  who  claims  the  office  of  executor- 
dative  applies  first  to  the  Sheriff"  for  decerniture  as  executor-dative  f[ua 
universal  disponee,  or  eiua  next  of  kin,  or  as  tlie  case  may  Ije,  setting  forth 
the  grounds  of  his  claim  in  his  petition,  and  after  decerniture  he  applies 
again  for  confirmation  of  his  appointment  (for  details  of  procedure,  see 
Confirmation  of  Executors).  The  executor,  whether  nominate  or  dative, 
must  lod^e  with  his  application  for  confirmation  an  inventory  of  the  whole 
moveable'estate  of  which  the  deceased  died  possessed.  The  executor-dative 
must  at  the  same  time  find  caution,  which  is  usually  fixed  at  a  sum  not 
exceeding  the  value  of  the  estate  given  wy  in  the  inventory,  but  which  may, 
on  cause  shown,  be  fixed  at  a  lower  sum.  The  executor-nonnnate  is  not 
refiuired  to  find  caution  (4  Geo.  iv.  c.  98,  s.  2).  Except  in  the  case  of  an 
executor-creditor,  the  confirmation  must  Ije  to  the  whole  of  the  moveable  estate 
of  the  deceased,  and  if  part  of  it  is,  l)y  accident  or  through  ignorance  of  its 
existence,  omitted,  the  executor  must  make  an  Kik  to  his  Confirma- 
tion {([.v.). 

When  he  has  obtained  confirmation,  the  executor  is  entitled  to  administer 
the  estate  of  the  deceased.  His  first  duty  is  to  ingather  and  realise  the 
estate  set  forth  in  the  inventory,  in  order  that  he  may  distribute  it  amongst 
those  entitled  to  it.  His  liability  to  those  entitled  to  share  in  the  estate 
does  not  extend  ultra  fines  inventarii,  and  anyone  who  has  an  interest  in  the 
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estate,  and  is  dissatisfied  with  the  inventory  given  up,  has  his  remedy  in 
ap[)lying  for  confirmation  Ad  omissa  vel  male  appketiata  (q.v.). 

The  executor  is  alloweil  twelve  months  to  ingather  and  realise  the 
estate;  that  is  to  say,  lie  will  not  he  lield  lialile  for  interest  on  outstanding 
dehts  lieyond  what  he  actually  receives,  until  after  the  expiry  of  that  period. 
lie  is  Ijuund  to  exercise  due  diligence  in  realising  the  estate  for  hehoof  hoth 
of  the  creditors  of  the  deceased  and  of  the  legatees  or  next  of  kin,  and  if 
lie  fails  in  this  he  will  he  held  resi)onsihle  for  deljts  unrealised  at  the  end 
of  the  twelve  months  (see  Forma /i,  1S~>'^,  lo  D.  oG2 ;  Pearson,  1H2~),  4  ^. 
20")),  and  the  fact  that  he  is  himself  interested  in  the  estate  as  a  Ijeneticiary 
is  no  excuse  for  want  of  diligence  {Forman,  nt   supra).     A  decree  and 
registered  charge   against  a  dehtor  is  sufficient  diligence,  and  he  is  not 
hound  to  incur  unnecessary  expense  in  dohig  diligence  against  an  insolvent 
dehtor,  when  there  is  no  possibility  of  recovering  the  debt  (Ersk.  iii.  9.  41). 
His  discharge  to  a  debtor  of  the  deceased  is  valid  and  sutticient,  and  the 
debtor  is  not  concerned  with  the  future  application  of  the  money  {Hutchison, 
1837,  15  S.  1100),  unless  he  has  paid  it  to  the  executor  in  the  knowledge  of 
his  intention  to  misapply  it  (see   Taylor,  1830,  4  "W.  &  S.  444).     He,  or  an 
agent  employed  by  him,  is  the  only  person  who  can  grant  a  valid  discharge 
to  a  debtor  of  the  executry  estate  (Barnet,  1831, 10  S.  128),  and  a  discharge 
by  a  beneficiary  is  not  a  sufficient  protection  to  the  debtor  {Hinton,  1883, 
10  R.  1110).     The  executor's  discharge  is  only  valid  to  the  extent  of  the 
sum  to  which  he  has  been  confirmed,  and  the  debtor  is  not  safe  in  paying 
a  larger  sum  {Ihichanan,  1842,  5  D.  211).     Where  more  executors  than  one 
have  been  confirmed,  the  delitor  should  see  that  the  discharge  is  binding 
upon  them  all  before  he  makes  payment.     "Where  the  executor,  in  the 
exercise  of  his  discretion,  is  satisfied  that  an  alleged  debt  to  tlie  estate  is 
not  really  due,  he  cannot  be  forced  to  proceed  against  the  alleged  debtor  by 
a  beneficiary  who  takes  a  different  view,  but  such  a  beneficiary  is  entitled 
to  obtain  the  use  of  the  executor's  name  in  order  to  prosecute  the  claim, 
upon  giving  the  executor  an  indemnity  for  expenses  {Blair,  1894,  1  S.  L.  T. 
599).     The  executor  is  entitled  to  a  reasonable  time  to  realise  investments 
(see  Buchan,  1879,  6  II.  (H.  L.)  44;  Hughes,  1856,  22  Beav.  181),  and  to 
dispose  of  a  going  business  to  the  best  advantage.     If  he  carries  on  the 
business  of  the  deceased,  he  is  liable  for  the  administration  thereof  to  the 
legatees  or  next  of  kin,  but  he  is  not  in  the  position  of  a  trustee  for  the 
creditors  of  the  deceased,  and  they  cannot  claim  more  than  the  value  of  the 
business  as  given  up  in  the  inventory  {Stcicart,  1896,  23  R.  739;  Glohe 
Insurance  Co.,  1849,  11  D.  618 ;  1850,  7  Bell's  App.  296).     The  goodwill  of 
the  business  may  be  an  asset  which  should  be  included  in  the  inventory 
{Bunald,  1893,  21  R.  246;  Philp,  1894,  21  R.  482). 

Where  part  of  the  estate  of  the  deceased  consists  of  shares  in  a  joint- 
stock  company,  the  executors  have  two  courses  open  to  them.  "  They 
may  either  simply  make  up  a  title  by  confirmation,  and  so  vest  themselves 
with  a  right  or  title  to  the  shares,  which  will  enable  them  to  dispose  of 
the  shares  without  going  on  the  register,  and  may  intimate  the  fact  of 
confirmation  to  the  company  as  a  mere  notice  that  they  have  made  up  such 
a  title ;  or  they  may,  if  they  think  fit,  intimate  the  confirmation  to  the 
bank,  and  request  that  the  shares  shall  be  transferred  to  their  names,  the 
legal  result  of  which  is  that  they  thereby  make  up  a  title  of  ownership 
in  themselves  to  the  shares,  and  thereby  become  partners"  (per  Ld. 
Shand  ill  Wishart,  1879,  6  R.  1349).  They  are  thus  entitled  to  transfer 
the  shares  without  incurring  any  liability  as  partners  of  the  company 
(see  25  &  26  Vict.  c.  89,  s.  24),  but  if  this  is  their  intention,  they  must 
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notify  the  company  to  that  ell'ect.  "  If  they  send  in  their  confirmation 
without  any  such  qualitication  ...  it  will  be  forthwith  recorded,  and 
recorded  in  such  a  way  as  to  make  the  executors  partners"  of  the 
company  (per  Ld.  Tres.  Inglis  in  M'Euxin,  1879,  6  R  1319).  Executors 
who  do  not  wish  to  bo  put  upon  the  register  of  shareholders  are  entitled 
to  have  a  reasonable  liuie  allowed  them  to  sell  the  shares,  and  to  produce 
a  purchaser  who  will  take  a  transfer  of  them  (per  Ld.  Chan.  Cairns  in 
Bi'.chan,  1879,  6  11.  (H.  L.)  at  }>.  46).  "  Executors  have  a  strong  presump- 
tion in  their  favour  which  will  not  arise  in  the  case  of  an  ordinary  trans- 
feree,— as,  c.;/.,  in  the  case  of  a  }»urchase, — and  will  not  arise  in  the  same 
dcLrree  in  the  case  of  trustees  who  are  in  the  administration  of  a  con- 
tinning  trust — they  have  this  strong  presumption  in  their  favour,  where  they 
do  not  intend  to  hold  the  stock,  but  intend  to  sell  it  within  a  short  time 
— that  they  do  not  mean  to  ])ut  their  names  on  the  register,  and  so  acquire 
a  title  of  ownershi})  in  their  own  persons  as  individuals  in  the  shares" 
(per  Ld.  Shand  in  Wlshart,  ut  supra,  6  E.  1350 ;  see  also  Gordon,  1879, 
7  R.  55). 

When  the  executor  has  taken  the  necessary  steps  to  realise  the  estate, 
he  should  then  proceed  to  pay  the  debts  of  the  deceased.  These,  whether 
they  are  secured  or  unsecured,  should  be  settled  by  the  executor  before 
he  makes  any  payment  to  legatees,  or  distributes  any  part  of  the  estate 
amongst  the  next  of  kin.  He  should,  therefore,  make  full  inquiry  by 
advertisement  and  other  means,  as  to  what  claims  may  be  made  by 
creditors  against  the  estate.  He  is  not  bound  to  make  any  payment  until 
the  lapse  of  six  months  from  the  date  of  the  deceased's  death ;  and  if  he 
makes  any  payment  during  that  period,  he  runs  the  risk  of  personal 
liability,  in  the  event  of  the  estate  turning  out  to  be  insufficient  to  meet 
all  the  claims  u})on  it.  An  exception  is  made,  however,  in  the  case  of 
certain  delits  and  obligations  which  are  privileged,  and  which  may  safely 
be  discharged  by  the  executor  before  the  expiry  of  the  six  months,  if  he 
is  satisfied  that  they  are  due.  These  are  the  expenses  of  confirmation : 
deathbed  and  funeral  expenses ;  reasonable  mourning  for  the  family  of 
the  deceased ;  aliment  for  his  family  till  the  term  following  his  decease 
(see  Bidchll,  1802,  Mor.  voce  "Aliment,"  App.  1,  No.  4;  Taylor,  1851,  13 
D.  948) ;  a  year's  rent  of  the  house  occupied  by  him  {Dujiiimce,  1750,  Mor. 
11852);  the  wages  of  domestic  or  farm  servants  for  the  year  or  term 
current,  according  as  they  are  payable  yearly  or  termly  (see  Ridley,  1789, 
Mor.  11854) ;  Crown  taxes  for  a  period  not  exceeding  one  year  (43  Geo.  III. 
c.  150,  s.  33);  assessments  for  poor-rates  (8  &  9  Vict.  c.  83,  s.  88);  and 
rates  payable  under  the  Ministers'  Widows'  Fund  Act  of  1779  (19  Geo. 
III.  c.  20,  s.  19).  These  debts  and  obligations,  whether  paid  before  or 
after  the  expiry  of  the  six  months,  should  be  paid  or  provided  for  before 
any  other  payments  are  made  (Ersk.  iii.  9.  46).     See  Privileged  Debts. 

The  six  months  are  intended  to  afford  creditors  of  the  deceased  an  op- 
portunity of  producing  their  claims,  and  creditors  doing  diligence  within 
that  period  are  entitled  to  rank  pK'-n  2i(^ssri  on  the  estate.  When  the  six 
months  have  expired,  the  executor  may  pay  in  safety  'primo  venienti,  unless 
he  has,  or  ought  to  have,  reason  to  doubt  the  solvency  of  the  estate.  A 
creditor  who  comes  forward  afterwards  "  must  look  for  payment  not  to  the 
trustee,  who  has  honestly  and  in  good  faith  handed  over  the  funds  to  the 
beneficiaries,  but  only  to  the  beneficiaries  or  legatees  who  have  actually 
received  the  funds  themselves"  (per  Ld.  Gitford  in  Beitli,  1875,  3  E.  185  ; 
see  Stevjarfs  Trn.,  1871,  9  M.  810).  If,  however,  a  creditor,  who  claims  after 
the  expiry  of  the  six  months,  finds  the  estate  still  undistributed  in   the 
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hands  of  the  executor,  he  is  uiititlt;il  to  be  ranked  {lari  2)assu  on  tlie  estate, 
even  witli  <-)ther  creditors  wiio  have  already  obtained   decree  against  tlie 
executor  {Uussdl,  1791,  Bell's  Oct.  Ca.  217).     All  known  debts  should  be 
provided    for   before   any  payment   is   made  to   beneficiaries;  and   where 
executors  had  been  misled  l)y  an  overestimate  of  the  value  of  the  estate, 
and  had  made  payments  to  beneticiaries  without  retaining  sullicient  to  meet 
the  claim  of  a  creditor,  they  were  held  personally  liable  {Lamund's  Trs., 
1871,  9  M.  662).     Where  the  executor  is  satisfied  that  the  claim  is  a  good 
one,  it  is  not  necessary  for  the  creditor  to  constitute  it :  where,  however, 
"  the  executry  estate  is  small,  and  the  amount  of  claims  uncertain,  and  the 
existence  or  amount  of  the  alleged  debt  at  all  doubtful,  the  executor  is 
entitled  to  protect  himself  and  the  estate  by  requiring  formal  constitution  " 
(per  Ld.  Pres.  Inglis  in  M'Gaan,  1883,  11  li.  249);  but  where  the  executor 
unreasonably  opposes  a  claim,  he  will  Ijc  found  personally  lialjle  in  expenses 
{Law,  1876,  :J  1\.  1192).    When  there  is  double  distress,  that  is,  when  the  claims 
made  against  the  estate  exceed  the  amount  of  the  estate  itself,  the  executor 
is   entitled    to   raise   an   action   of   multiplepoinding   in   order   to   obtain 
exoneration  (Jamieson,  1888, 16  E.  15);  but  such  an  action  is  not  competent 
where  there  is  no  double  distress,  but  only  questions  of  difliculty  as  to  the 
validity  of  claims  against  the  estate  ;  and  an  executor  raising  an  action  of 
multiplepoinding  in  such  circumstances  may  be  found  personally  liable  in 
expenses  (Mackenzie,  1895,  22  R.  233).     The  acknowledgment  of  a  debt  by 
the   testator   in   his   testament   does   not  give   the   creditor   therein  any 
advantage   over   other   creditors   of   the   deceased   who    claim    timeously 
(Curnehill,  1624,  ]\Ior.  3864).     Where  the  executor  is  himself  a  creditor  on 
the  estate,  his  confirmation  is  held  to  be  a  step  of  diligence  for  recovering 
what  is  due  to  him,  for  he  cannot  be  expected  to  raise  an  action  against 
himself  {M'DouaU,  1744,  Mor.  10007;  M'Lcod,  1837,  15  S.  1043;  see  Ulihr, 
1859,  21   D.   1122).     On   the  expiry  of  the  six  months,  therefore,  if  no 
other  creditor  has  done  diligence,  he  is  entitled  to  pay  himself  from  the 
estate  any  debt  due  to  him,  and  to  relieve  himself  of  any  obligation  he  may 
have  incurred  as  cautioner  for  the  deceased. 

The  oiFice  of  an  executor  is  a  personal  one,  and  does  not  descend  to  his 
heirs.  Where  one  of  two  or  more  executors  dies,  the  oftice  accrues  to  the 
survivors,  whether  they  are  executors-nominate  or  executors-dative  (Stair, 
3.  8.  59  ;  Anderson,  1866,  5  M.  32).  Where  a  person  who  is  a  sole  executor, 
or  the  last  survivor  of  a  body  of  executors,  has  himself  a  beneficial  interest 
in  the  estate,  the  estate  vests  in  him  on  confirmation ;  and  in  the  event  of 
his  death  before  he  has  reduced  it  into  his  possession,  the  whole  estate,  and 
not  merely  that  part  of  it  which  he  has  actually  reduced  into  possession, 
passes  to  his  representatives,  against  whom  persons  interested  in  it  may 
claim  for  their  share.  An  executor-dative  is  always  held  to  have  taken  out 
confirmation  for  his  own  interest.  But  the  estate  does  not  vest  in  an 
executor-nominate,  who  has  only  been  confirmed  for  behoof  of  others,  until 
he  has  actually  reduced  it  into  possession.  If  he,  therefore,  being  sole  or 
last  surviving  executor,  dies  before  he  has  actually  obtained  possession  of 
the  estate,  the  confirmation  lapses,  and  it  is  necessary  that  there  should  be 
a  new  confirmation  ad  non  executa.  If  a  substitute  has  been  nominated  in 
the  testament,  it  is  not  necessary  that  he  should  be  decerned  executor, 
thougli  he  must  obtain  confirmation;  but  if  there  is  no  such  substitute- 
nominee,  an  application  must  be  made  in  the  ordinary  manner  ior  decerniture 
as  executor-dative,  and  caution  must  be  found.  The  new  inventory  need 
contain  only  that  part  of  the  estate  which  the  original  executor  had  not 
reduced  into  possession,  ^^'he^e  llie  estate  has  been  reduced  into  possession, 
VOL.  v.  10 
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but  has  not  been  distributed,  confinnatiou  ad  non  cxccuta  is  not  competent. 
The  estate  falls  into  the  position  of  a  lapsed  trust,  and  those  interested  in 
it  may  raise  an  action  of  declarator  and  adjudication  against  the  heir  of 
the  deceased  executor.  Confirmation  ad  non  executa  is  now  of  rare 
occurrence,  but  it  is  still  competent  and  may  be  necessary.  Executors  ad 
non  executa,  though  they  do  not  assume  responsibility  for  their  predecessor, 
may  be  bound  to  call  his  representatives  to  account  for  his  intromissions 
with  the  estate  {Nicol,  1856,  18  D.  1000). 

The  office  of  an  executor,  as  has  already  been  pointed  out,  is  not  the 
same  as  that  of  a  trustee,  but  the  point  at  which  the  one  office  passes  into 
the  other  is  often  very  ditlicult  to  determine.  Strictly  speaking,  a  trustee 
who  is  confirmed  as  executor  should,  as  executor,  realise  the  estate,  pay 
the  debts  of  the  testator,  and  then  convey  the  remainder  of  the  estate  to 
himself  as  trustee  for  administration  according  to  the  trust  purposes.  In 
a  case  where  several  trustees  are  nominated  by  the  testator,  it  would  be 
quite  competent  for  one  of  them  to  be  confirmed  as  executor,  perform  the 
duties  of  the  executor,  and  then  convey  the  estate  to  himself  and  his 
co-trustees  for  administration  of  the  trust  (see  Orr  Ewing,  1885,  13  E. 
(H.  1.),  per  Ld.  Watson  at  p.  25).  So  narrow  is  the  line  between  the 
offices,  that  questions  have  arisen  as  to  whether  persons  who  are  nominated 
executors  without  being  nominated  trustees,  are  entitled  to  the  advantages 
which  are  conferred  upon  trustees  by  the  Trusts  Acts.  This  seems  to 
depend  upon  whether  the  testator  has  imposed  upon  his  executors  any 
duties  which  pertain  to  the  office  of  trustee  rather  than  to  that  of  executor. 
"Where,  for  example,  the  terms  of  the  will  involved  the  retention  of  the 
estate  for  some  time  in  the  hands  of  the  executors,  it  was  held  that  they 
were  in  effect  gratuitous  trustees,  and,  as  such,  entitled  to  assume  new 
trustees  under  the  power  given  by  sec.  1  of  the  Trusts  Act  of  1861  (Ainslic, 
1886,  14  E.  209).  Where,  again,  a  testatrix  had  bequeathed  certain 
heritable  property  in  liferent  and  fee,  and  had  appointed  executors  without 
appointing  them  trustees  or  conveying  the  property  to  them,  the  executors, 
who  had  completed  a  title  under  sec.  46  of  the  Conveyancing  Act  of  1874, 
were  held  entitled  to  petition  for  power  to  feu,  under  sec.  3  of  the  Trusts 
Act  of  1867  {Pettigrew,  1890,  28  S.  L.  E.  14).  Where,  therefore,  the 
immediate  distribution  of  the  executry  estate  is  impossible,  and  it  is 
necessary  for  the  executors  to  retain  it  in  tlieir  hands,  they  would  probably 
be  entitled  to  exercise  any  of  the  privileges  of  gratuitous  trustees,  such  as 
resignation  or  assumption  of  new  trustees,  and  to  claim  any  of  the 
imnmuities  conferred  upon  gratuitous  trustees  by  the  Trusts  Acts.  Where 
a  person  is  appointed  under  a  trust  deed  to  be  trustee  and  executor,  his 
resignation  of  the  office  of  trustee  infers,  "  unless  wliere  otherwise  expressly 
declared,"  his  resignation  also  as  executor  (30  &  31  Vict.  c.  97,  s.  18). 

Executors,  like  trustees,  may  act  by  a  majority.  "  When  co-executors 
differ  in  opinion  regarding  any  matter  concerning  either  the  management 
or  the  realisation  of  the  executry  estate,  the  opinion  and  desire  of  the 
majority  must  prevail"  (per  Ld.  Pres.  Inglis  in  Mackenzics,  1886,  13  E. 
510).  But  "if  a  majority  of  co-oxecutors  were  insisting  upon  doing  some- 
thing that  was  likely  to  injure  or  dilapidate  the  estate,  such  as  to  bring  it 
to  sale  in  such  a  way  as  plainly  to  prejudice  the  interest  of  the  executors 
as  a  whole,  or  the  interest  of  the  beneficiaries,  the  Court  might  be  induced 
to  interfere  witli  their  doing  so,  and  to  protect  the  minority  against  the 
majority  "  {ib.).  Thus,  where  a  majority  of  executors  had  made  an  agree- 
ment with  a  person  who  claimed  to  be  the  widow  of  the  deceased,  whereby, 
in  consideration  of  a  sum  of  money  to  be  paid  to  them,  they  undertook  to 
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do  all  ill  Llieir  ])ower  to  vest  the  estate  of  the  deceased  in  her,  the  Court 
took  the  administration  out  of  their  hands,  and  appointed  a  judicial  factor 
(IJiriiie,  1891,  19  K.  oo-i).  But,  as  co-executors  hold  the  office  ^ro  indivisu, 
they  must  all  concur  in  suing  a  debtor  of  the  estate.  Where,  however,  one 
of  the  executors  refuses  to  concur,  "  the  pursuit  will  be  sustained  without 
him,  and  he  may  be  ex(duded  by  a  process  before  the  Commissaries  (ui  that 
ground"  (Stair,  iii.  8.  59).  So  one  executor,  qua  next  of  kin,  has  been  held 
entitled  to  sue  for  her  share  another  executor  who  was  alleged  to  be  a 
debtor  to  the  estate  {Torrance,  1841,  4  IJ.  71).  P>ut  where  five  out  of 
six  executors  had  settled  an  action,  and  the  sixth  did  not  oppose,  though  he 
was  not  a  party  to  the  minute  of  settlement,  he  was  held  to  have  no  title 
to  sue,  in  an  attempt  which  he  made  some  time  afterwards  to  waken  the 
action  {Scutt,  1897,  •■')4  S.  L.  \l  :'.04).  Where  the  testator  has  appointed 
(Uie  of  his  executors  to  be  a  sine  quo  nan,  and  that  executor  declines  the 
office,  tiie  other  executors  may  act,  unless  the  deed  clearly  shows  the 
testator's  intention  to  have  been  that  the  whole  appointment  should  fall  on 
the  failure  of  the  specially  -  selected  executor  (Forbes,  1808,  Mor.  Ap}). 
Solidum  ct pro  rata.  No.  3  ;  5  Pat.  226).  The  appointment  of  a  sine  quo  nan 
gives  the  person  so  appointed  a  riglit  to  veto  the  acts  of  his  co-executors; 
but  as,  at  the  same  time,  his  wishes  cannot  prevail  against  the  wishes  of  a 
majority  of  the  executors,  such  an  appointment  is  inconvenient,  and  may 
lead  to  a  deadlock  in  the  administration  of  the  executry. 

An  executor  has  a  title  to  carry  on  any  action  wdiich  has  been 
instituted  by  the  deceased,  provided  that  the  right  in  respect  of  which  the 
action  is  maintained  has  been  transmitted  to  him.  An  action  of  trans- 
ference was  formerly  necessary  in  order  to  enable  him  to  do  so,  but  now  it 
is  competent  for  him  to  lodge  a  minute  craving  to  be  sisted  in  place  of  the 
deceased  (30  &  31  Vict.  c.  108,  s.  96).  Where  the  deceased  was  pursuer, 
his  representatives  are  bound,  at  the  defender's  request,  to  sist  themselves, 
or  decree  will  be  given  which  will  be  effectual  against  the  estate  which 
they  administer.  The  executor  cannot,  however,  institute  an  action  which 
is  personal  to  the  person  whom  he  represents,  such  as  an  action  for  divorce 
(see  Eraser,  R.  &  TV.  1146),  or  an  action  for  danuiges  for  personal  injury 
(Bern,  1893,  20  K.  859),  except  where  he  avers  patrimonial  damage  (Auld, 
1874,  2  R  191) ;  but  it  appears  that  where  there  has  been  litiscontestation, 
and  where  patrimonial  interests  are  involved,  he  may  carry  on  such  an 
action  (see  liUchie,  1874,  1  E.  826;  Ncilsoii,  1853,  16  D.  325:  IVood,  1892, 
19  l\.  (H.  L.)  31).  In  a  recent  case,  an  opinion  w\as  expressed  that  an 
executor  would  be  entitled  to  carry  on  an  action  involving  personal  status, 
such  as  a  declarator  of  marriage  (per  I.d.  Young  in  Borthivick,  1896,  34 
S.  L.  R.  104).  He  is  at  all  events  entitled  to  carry  on  such  an  action  wliere 
there  is  an  alternative  conclusion  for  damages,  if  he  limits  the  action  to 
that  conclusion  (Borthinck,  ut  svpra).  By  statute,  the  children  or  next  of 
kin  of  the  defender  ill  an  action  of  divorce  may  appear  and  state  defences 
(24  &  25  Vict.  c.  86,  s.  10). 

It  has  been  said  that  an  executor  is  cadem  persona  eum  de/uncfo,  but 
such  a  statement  is  inaccurate  and  misleading.  "  It  is  true  that  for  many 
purposes  an  executor  stands  exactly  in  place  of  the  deceased,  and  tliat 
([uestions  between  him  and  others,  say  a  creditor  of  the  deceased,  may  very 
])roperly  be  dealt  with  on  the  same  grounds  and  considerations  in  fact  and 
in  law  as  they  would  have  l)eeu  with  the  deceased  hiinsfU"'  (per  Ld.  Young 
in  Grai/,  1895,  23  K.  205).  But  his  right  to  deal  with  the  estate  is  limited 
by  his  fiduciary  character,  and  his  liability  is  limited  by  the  amount  of  the 
estate  and  his  proper  administration  thereof.     He  is  not  strictly  a  debtor 
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to  the  creditors  of  the  deceased.  "  The  executors  are  only  debtors  for  a 
due  administratiun  of  the  executry  estate,  and  to  pay  each  creditor  what 
shall,  oil  such  administration,  he  found  to  be  his  share.  Executors  are  only 
trustees,  and  responsible  for  no  more  than  other  trustees,  namely,  a  due 
realisation  of  the  trust  estate,  and  distribution  of  it  among  those  liaving 
the  beneticial  right  to  it"  (per  Ld.  Young  hi  Gray,  id  supra).  So,  where 
executors  had  lodged  part  of  the  executry  estate  which  they  had  ingathered 
in  a  bank,  it  was  held  that  there  was  no  concursus  debiti  et  crediti  to  entitle 
the  bank  to  withhold  payment  of  the  money  in  respect  of  a  debt  due  to 
them  by  the  deceased  {Gray,  lU  supra). 

The"  word  "executors"  is  frequently  used  as  denoting  the  heirs  in 
mohilibus  of  the  deceased,  and  a  bequest  to  "  executors  "  is  interpreted  to 
mean  a  bequest  to  those  who  w^ould  have  succeeded  to  the  moveable  estate, 
under  the  Intestate  Moveable  Succession  Act  of  1855,  had  the  deceased 
died  intestate  {Ximmo,  1864,  2  M.  1144;  Stodart,  1870,  8  M.  667;  Ewart, 
1870,  9  M.  232). 

As  to  questions  of  relief  between  heir  and  executor,  reference  is  made 
to  the  title  Heir  and  Executok.     See  also  Collation  ;  Discussion. 

[Ersk.  iii.  9  :  Stair,  in.  8  :  Mackenzie,  iii.  9  ;  Kames's  Stat.  Law  Alridg., 
voce  "  Executor  "  :  Kames's  Elucidations,  art.  16  ;  Bell,  Prin.  1870-1902  ;  Bell, 
Com.  ii.  81;  Bell,  Conv.  251,  417,  555,  927,1119;  Menzies,  Lectures,  ^%2 ; 
:M'Lareii  on  Wills  and  Succession,  853-879  ;  Howden  on  Trusts,  166-203 ; 
Alexander,  Commissary  Practice ;  Currie  on  the  Confirmation  of  Executors.'] 

See  Confirmation  of  Executors;  Executor-Creditor;  Eik  to  a 
Confirmation  ;  Ad  omissa  vel  male  appretiata  ;  Inventory  ;  Testament  ; 
Vitious  Intromission. 


Executor-Creditor. — Where  no  one  comes  forward  to  expede 
confirmation  to  the  moveable  estate  of  a  deceased  person,  either  as  executor- 
nominate  or  as  next  of  kin,  it  is  open  to  any  creditor  of  the  deceased  to  be 
confirmed  as  executor-creditor  to  so  much  of  the  estate  as  will  enaljle  him 
to  make  good  his  deljt. 

Confirmation  as  executor-creditor  can  only  be  taken  out  by  a  creditor 
whose  debt  is  constituted.  If  the  debt  is  already  constituted  at  the  date 
of  the  debtor's  death  by  writing  or  decree,  the  creditor  may  apply  for 
decerniture  and  confirmation  at  once.  The  decree  of  an  English  Court 
constituting  the  debt  is  sufficient  (Stircn,  1868,  6  M.  885).  The  confirma- 
tion, not  the  decree-dative,  vests  the  right  to  the  estate  in  him  (see  Cust, 
1775,  Mor.  2795  :  Willison,  1840,  3  D.  273).  Where  the  debt  lias  not  been 
constituted  in  the  deceased's  lifetime,  the  creditor  may  "  charge  the 
defunct's  nearest  of  kin  to  confirm  executor  to  him  within  twenty  days 
after  the  charge  given ;  which  charge,  so  execute,  shall  be  a  passive  title 
against  the  person  charged,  as  if  he  were  a  vitious  intromitter,  unless  he 
renounce;  and  then  the  charger  may  proceed  to  have  his  debts  constituted, 
and  the  haircditas  jacens  of  movealjles  declared  liable  by  a  decree  coy- 
nitionis  causa,  upon  the  obtaining  wliereof  he  may  l)e  decerned  executor- 
dative  to  the  defunct,  and  so  affect  his  moveables  in  the  common  form " 
(Act  1695,  c.  41  ;  see  Forrest,  1863,  1  M.  806  ;  Davidson,  1867,  6  M.  151). 

An  executor-creditor  need  not  expede  confirmation  to  the  whole 
moveable  estate  of  the  deceased,  l)ut  his  confirmation  "  may  be  limited  to 
the  amount  of  the  debt  and  sum  confirmed,  to  wliich  such  creditor  shall 
make  oath "  (4  Geo.  iv.  c.  98,  s.  4).  The  oath  required  by  the  Statute 
is  made  to  the  inventory  given  up,  not  to  the  debt  (Grciy,  1837,  15  S.  697). 
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TIh>  oroditor  imist,  wlion  he  makes  his  application,  give  iij)  an  inventory  of 
the  whole  estate,  I'oi-  the  purposes  of  the  stamp  tluties;  l)ut  Ijy  limiting 
his  confinnation  to  the  amount  of  the  deht  .<lue  to  him,  he  limits  his 
responsibility  for  the  ailministration  of  the  estate,  and  the  amount  of 
eautiiin  which  he  must  lind.  The  ])roecdurc  is  otherwise  the  sam<^  as  in 
the  ordinary  case  of  the  conlirmation  of  an  executor-dative.  'J'his  is  the 
only  case  in  which  partial  confirmation  is  competent.  Notice  must  be  given 
of  the  application  for  confirmation  in  the  Edinbiirfjh  Gazette,  and  anyone 
who  has  a  preferable  claim  to  l)e  confirmed  may,  within  nine  days,  lodge 
objections,  and  exclude  the  creditor  from  the  office.  Any  other  creditor 
of  the  deceased,  also,  who  cannot  lind  other  estate  to  which  he  may  be 
confirmed,  is  entitled  to  be  conjoined  in  tlie  olUce  with  the  first  creditor. 
Confirmation  as  executor-creditor  operates  as  a  step  of  diligence,  and  its 
effect  is  to  create  a  burden  or  nexus  u])on  the  subject  confirmed,  leaving 
that  subject  in  the  hecrcditdn  jaccns  of  the  deceased  debtor,  suljject  to  the 
burden  (per  Ld.  Curriehill  in  Smith,  1862,  24  D.  1169).  There  can  thus 
be  several  confirmations  to  the  same  subject,  either  conjoined  or  successive. 
l^y  A.  S.  20  Fel)ruary  1602,  all  creditors  doing  legal  diligence  within  six 
months  of  the  debtor's  death, "  l)y  citation  of  the  executors  and  intromitters 
witli  the  defunct's  goods,  or  l)y  obtaining  themselves  decerned  and  confirmed 
as  executors-creditors,  or  by  citing  of  any  other  executors-creditors  con- 
firmed," are  entitled  to  rank  2^^'-^^'^  ^^a.ssw  upon  the  estate.  But  creditors 
thus  coming  in  late  must  bear  a  proportion  of  the  expense  incurred  by  the 
creditor  lirst  confirmed.  Where  one  creditor  has  been  decerned  joint 
executor-creditor  with  another,  he  is  bound  to  concur  in  applying  for  con- 
firmation {Willison,  1840,  .3  D.  273). 

Creditors  of  the  next  of  kin  of  the  deceased  may,  if  he  "lyes  out  and 
doth  not  confirm,"  claim  to  be  confirmed  as  if  they  were  creditors  of  the 
deceased  (Act  1695,  c.  41),  but  their  diligence  is  postponed  to  that  of 
creditors  of  the  deceased  done  within  a  year  and  day  of  the  death. 

Where  an  executor-creditor  expedes  confirmation  to  the  whole  estate 
of  the  deceased  debtor,  estimating  it  at  a  certain  value,  and  the  estate 
turns  out  to  be  of  a  greater  value,  a  second  confirmation,  estimating  the 
estate  at  its  true  value,  has  a  preference  over  the  first  as  regards  the 
surplus  {Smith,  1862,  24  1).  1142). 

An  executor-creditor  is,  like  any  other  executor,  liable  in  exact  diligence 
to  make  good  the  amount  of  estate  to  which  he  has  been  confirmed  (A.  S. 
14  November  1679);  and  if  he  is  confirmed  to  more  than  the  amount  of 
his  debt,  he  must  account  for  the  surplus  to  those  interested  in  the  estate. 

A  confirmation  as  executor-creditor  is  preferal)le  to  an  arrestment, 
though  the  arrestment  is  prior  in  date:  for  the  confirmation  is  a  completed 
diligence,  whereas  the  arrestment,  until  decree  of  furthcoming  has  been 
obtained,  is  inchoate  (IFilson,  1823,  2  S.  430).  A  decree  of  preference  in 
a  multiplepoinding  does  not  exclude  the  diligence  of  an  executor-creditor 
{Anderson,  1831,  10  S.  49);  nor  is  that  diligence  excluded  by  a  foreign 
title  of  administration  which  has  not  been  confirmed  in  Scotland  {Clarke, 
1810,  Hume,  175).  Where  a  special  legacy  has  been  be(|ueathed,  or  where 
special  subjects  have  been  assigned  to  a  disponee  for  a  partic\ilar  purpose, 
these  are  not  affected  by  the  confirmation  of  an  executor-creditor  {Bell, 
1831,  9  S.  266  :  Innerariti/,  1840,  2  1).  813). 

By  the  Bankruptcy  Act  of  1856  (19  &  20  Vict.  c.  79,  s.  3.0),  it  is 
declared  to  b(>  incompetent  for  any  creditor,  after  the  date  of  the  first 
deliverance  on  the  petition  for  sequestration,  to  be  confirmed  as  executor- 
creditor;  and  sec.  110  of  the  same  Act  provides  that,  where  the  estates  of 
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a  deceased  debtor  arc  sequestrated  within  seven  months  of  his  death,  a  con- 
firmation as  executor-creditor  is  of  no  effect  in  com})etition  with  the 
trustee,  except  in  so  far  as  to  give  the  creditor  a  jireference  for  the  expense 
incurred  by  him  in  obtaining  confirmation. 

[Ersk.  iii.  9.  34,  35;  Stair,  iii.  S.  G3 ;  llcll,  Prin.  s.  1895  :  Bell,  Coiii.  ii. 
83;  Karnes's  Elucidations,  avt.  IG ;  Bell,  Cunrcyanciiifj,  ii.  1135;  M'Lareu 
on  Wills,  853  ;  Currie  on  the  Confirmation  of  Executors,  87.] 

See  Executor  :  Confirmation  of  Executors  :  Diligence. 


"  Executors." — The  word  executors  is  sometimes  used  witli  a 
wider  signification  than  merely  including  tliose  who  iuive  been  conhrmed 
executors,  being  extended  to  all  who  have  a  right,  whetlier  the  succession 
be  testate  or  intestate,  to  claim  the  office  of  executor,  if  they  think  proper ; 
as  in  the  expression  in  a  Ijond,  "  lieirs,  executors,  and  representatives 
whomsoever"  (Ersk.  Inst.  iii.  9.  1).  When  used  as  a  designatio  pcrsonarum, 
it  applies  to  executors  nominate  or  dative  as  the  case  may  be  (M'Lareu, 
Wills,  s.  1397).  A  bequest  to  A.,  whom  failing  his  executors  and  re- 
presentatives wdiomsoever,  is  carried,  A.  lieing  dead,  to  his  executors 
nominate  for  tlie  jjurposes  of  his  trust  disposition  and  settlement  (Scotfs 
Executors,  1890,  17  H.  389 ;  Dove,  1827,  5  S.  734).  But  if  the  words  "  heirs 
and  executors,"  or  "  executors  and  next  of  kin,"  are  used,  the  word  executors 
receives  a  construction  consistent  with  the  associated  words,  and  is  limited  to 
executors  claiming  by  a  Ijcneficiary  title  (M'Lareu,  Wills,  s.  1398 :  Lawson, 
1826,  4  S.  384;  affd.  2  W.  &  S.  625 ;  Stoddart's  Trs.,  1870,  8  M.  667). 


ExCCUtry. — The  whole  moveal)le  goods  and  rights  of  a  deceased 
person  are  comprehended  under  the  term  executry,  including  not  only  that 
wliich  is  proper  to  the  executor  by  his  office  or  succession,  but  also  what 
falls  to  the  relict,  children,  next  of  kin,  legatees,  and  creditors.  (Stair,  iii. 
8.  pr. ;  Ersk.  Inst.  iii.  9.  1  ;  Dove,  1827,  5  S.  734.) 


Excrcitoria,  Actio. — This  was  one  of  tlie  praetorian  actions,  l)y 
which  princi])als  were  Jiiade  (brectly  lial)le  to  third  parties  for  contracts 
entered  into  by  their  agents.  It  applied  particularly  to  the  case  of 
contracts  made  by  the  captain  of  a  vessel  as  the  agent  of  the  owner  or 
charterer  of  the  vessel  (Inst.  iv.  7.  2 ;  D.  14.  1.  1.  1).  The  authority  of  the 
captain  extended  generally  to  all  contracts  relating  to  the  ship,  its  repair, 
and  its  freight  (L.  14.  1.  1.  7).  His  contracts,  however,  did  not  bind  his 
principal,  and  the  actio  cxercitoria  did  not  lie,  if  he  exceeded  his  powers 
as  defined  by  his  commission.  The  actio  cxercitoria  lay  equally,  whether  the 
captain  was  a  ft'ee  person  or  a  slave.  {Inst.  iv.  7.  2  :  Gains,  4.  71 :  I).  14. 
1.  ]). 


Exhibition,  Action  of. — The  action  of  exhibition  may  be 
either  a  principal  or  an  accessory  action.  In  the  former  case,  it  is  used  for 
the  purpose  of  compelling  deli^'ery  of  documents  in  which  the  pursuer  lias 
a  right  oi  property  or  custody;  in  the  latter,  it  is  employed  for  the  purpose 
of  compelling  production,  with  a  view  to  inspection,  of  documents  in  which 
he  is  interested,  l)Ut  of  which  he  does  not  claim  either  the  property  or 
tlie  custody. 
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Exhibition  A\w  Deli  very. — This  is  an  independent  action  founded 
upon  the  pursuer's  sole  right  of  property  in  the  documents,  or  on  his  exchisive 
right  to  their  custody  when  he  is  jointly  interested  with  others  in  the 
subject  with  wliich  they  deal.  The  action  may  lie,  and  usually  is,  raised 
in  the  Court  of  Session,  but  its  purpose  may  often  be  more  speedily  and 
cheaply  attained  by  presenting  a  summary  petition  to  the  Sheriff',  unless 
the  right  to  the  possession  of  the  documents  involves  a  question  of  heritable 
title  not  competent  in  tlie  Sheriff  Court.  Under  the  same  limitation,  the 
([uestion  may  l)e  raised  in  the  Sheriff  Court  by  way  of  ordinary  action 
(Dove  Wilson,  Sh.  Ct.  Pr.  421).  The  pursuer  must  be  able  to  instruct  a 
right  of  property  in,  or  to  the  custody  of,  the  documents  {Campbell,  1824,  2  S. 
Gl  5  ;  revd.  1S2(J,  2  Vs\  &  S.  440),  and  he  cannot  demand  a  general  exhibition 
of  writings  fur  the  purpose  of  ascertaining  whether  any  exist  which  may 
support  his  claim  (i).  o/ //rt^/aY/oM,  M.  ;J9G6).  He  must  condescend  upon 
the  special  writings  of  which  he  requires  exhiliition.  If  he  shows  a  right 
in  the  ducunieiits,  it  is  no  answer  that  he  would  gain  no  benefit  from  them 
{L.  Camphdl,  j\I.  .")97'^)).  The  action  of  exhibition  is  a  real  action,  and  may 
1)6  pursued  against  any  person  who  is  in  possession  of  the  documents  called 
for.  When  the  Court  is  satisfied  that  they  should  l)e  produced,  the  proper 
course  is  to  appoint  them  to  l)e  exhil)ited  in  the  hands  of  the  Clerk  of 
Court  {Clerk,  ]<SSO,  8  R  81).  A  trustee  in  bankruptcy  is  armed  \vith 
sufficient  powers,  under  the  Bankruptcy  Statutes,  to  compel  production  of 
the  debtor's  documents,  and  does  not  require  to  have  recourse  to  an  action 
of  exhibition  {Selkirk,  1880,  8  R  29  ;  Goudy,  Bankruptcy,  251). 

[See  Stair,  i.  7.  14,  iv.  33.  1 ;  More's  Notes,  li. ;  Ersk.  iv.  1.  52 ;  Jiirid. 
Styles,  iii.  20  ;  Dickson,  Evidence,  s.  1378.] 

ExHiDiTiox  AD  deliberandum. — The  right  which  our  older  law  gave 
to  the  heir  to  deliberate  for  a  definite  period  whether  he  would  take  up  the 
succession  of  his  ancestor  or  not  has  become  of  little  practical  consequence, 
owing  to  tlie  provisions  of  the  Conveyancing  (Scotland)  Act,  1874.  A 
personal  right  to  the  estate  now  vests  in  the  heir  without  se^^'ice  (s.  9) ; 
and  lie  is  no  longer  liable  for  the  debts  of  his  ancestor  beyond  the  value 
of  the  estate  to  which  he  succeeds,  or  of  his  intromissions  (s.  12).  In  the 
days,  however,  when  entry  as  heir  carried  witli  it  universal  liability  for 
the  ancestor's  deljts,  it  was  a  matter  of  great  consequence  for  the  heir  to 
determine  whether  the  succession  was  damnosa  or  lucrosa.  For  this  purpose 
he  was  at  one  time  allowed  a  year  and  a  day  after  the  ancestor's  death  to 
deliberate  (the  annus  deliberandi),  which  period  was  afterwards  reduced 
to  six  months ;  and  by  means  of  the  action  of  exhibition  he  might  compel 
the  production,  for  the  purpose  of  inspection,  of  all  writings  granted  to 
or  by  his  ancestor,  and  whether  perfected  by  sasine  or  not,  with  the  view  of 
ascertaining  the  position  of  the  estate  (see  Apparent  Heik,  where  the  more 
recent  cases  are  quoted).  He  might  raise  the  action  at  any  time  before  his 
actual  entry  as  heir,  even  although  after  the  expiry  of  the  tempusdcliberaTuh ; 
and  it  was  competent  against  all  persons  in  possession  of  tlie  writs  required, 
whether  relations  or  strangers  {Tailzifcr,  M.  4006;  Buchanan,  M.  4010). 
For  form,  see  Jiirid.  Styles,  iii.  21.  Tlie  usual  defences  to  the  action  were 
that  the  pursuer  was  already  entered,  and  so  had  no  occasion  to  deliberate ; 
that  he  was  excluded  from  the  succession  by  some  deed  of  his  ancestor's ; 
that  he  had  been  charged  to  enter  by  the  creditor  pursued,  and  had  re- 
nounced, though  this  was  not  a  good  defence  in  the  mouth  of  any  other 
creditor ;  or  that  the  writs  were  recorded  in  a  public  register  in  Edinburgh 
and  therefore  accessible  to  the  heir.  But  lie  was  not  bound  to  follow  them 
to  registers  elsewhere. 
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[See  Stair,  iv.  3o.  4;  Ersk.  iii.  8.  r.G  ;  Baiikl.  iii.  4.  66,  T..  7  ;  Bell,  rrin. 
s.  1688  ;  Dickson,  Evidence,  1380  ;  Mackav,  Frac.  i.  285,  365  ;  Manual,  130, 
178.] 

Exhibition  ad  probanduxi. — This  was  an  accessory  action  used  for 
the  purpose  of  recovering  writings  in  the  liands  of  third  parties,  to  be 
produced  in  modum  prohafionis  in  a  depending  process.  Tlie  action  is  now 
abnost  entirely  unknown  in  practice,  having  been  superseded  by  the  use 
of  incident  diligences,  granted  in  the  course  of  the  principal  process,  against 
the  persons  in  possession  of  the  writings  called  for.  It  is,  however,  still 
competent,  and  may  be  used  for  the  purpose  of  getting  at  documents  which 
cannot  be  recovered  by  diligence  {Campbell,  1869,  7  M.  759,  Ld.  Barcaple's 
note).     See  Tkansumpt. 

[Stair,  iv.  33.  2,  41.  5 ;  Ersk.  iv.  1.  52 ;  Dickson,  Evidence,  s.  1381 ; 
Mackay,  Practice,  i.  365,  Maimal,  178  :  Shand,  Practice,  i.  369.] 

See  Commission,  Proof  by  ;  Haveks. 


Exhumation. — See  Bukial:  Dead  Body:  Violating  Sepulchres. 


Exoneration  and  Discharge. — AVhen  one  person  is  in- 
debted to  another  in  a  specific  sum  of  money  or  a  specific  piece  of  property, 
a  simple  receipt  by  the  creditor  is  sufficient  to  discharge  the  delator  of  his 
debt.  It  is  different,  however,  when  one  person  has  intromitted  with  the 
property  beneficially  belonging  to  another  person.  Here  the  amount  due 
by  the  intromitter  at  the  close  of  his  intromission  depends  upon  the 
character  of  that  intromission,  and  he  requires  something  more  than  a 
receipt  for  a  specific  sum  to  jorotect  him  from  claims  by  the  beneficial 
owner.  The  person  beneficially  interested  must  exoner  him  of  his  action  in 
intromitting  w^tli  the  former's  property ;  and  on  payment  of  the  sum  found 
due  as  the  result  of  his  intromission,  he  must  obtain  a  discharge  by  the  bene- 
ficial owner,  acknowledging  not  only  the  I'cceipt  of  the  sum  so  brought  out, 
but  that  that  sum  is  all  that  the  beneficial  owner  can  legally  claim.  The 
most  common  and  typical  example,  in  practice,  of  an  intromitter  requiring 
exoneration  and  discharge,  is  the  case  of  the  trustee ;  and  this  case  will 
be  first  dealt  with.  Of  the  various  beneficiaries  under  a  trust,  some 
may  be  required  to  grant  only  a  simple  receipt,  while  others  may  be 
required  to  grant  a  discharge  exonering  the  trustees  of  their  actings  and 
intromissions.  Amongst  the  latter  are  residuary  legatees,  and  also 
legatees  {Fleming,  1861,  23  D.  443)  and  debtors  of  the  defunct,  where  the 
trust  estate  fails  to  meet  their  specific  claims,  and  only  a  dividend  can  be 
offered.  Amongst  the  former  ai'C  the  debtors  of  the  defunct  and  legatees 
wdiere  their  claims  are  met  in  full. 

A  presumption  of  exoneration  may  Ijc  instructed  from  facts  and 
circumstances.  Thus  it  was  held  that  a  claim  by  an  assignee  of  a  bene- 
ficiary, made  after  the  lapse  of  several  years,  was  barred  by  an  implied 
exoneration,  where  the  circumstances  pointed  to  the  original  beneficiaries 
having  been  satisfied  with  the  actings  of  the  trustees  {Stuart,  1836,  14  S. 
412).  Where  the  disponee  in  a  trust,  by  absolute  disposition  and  back-bond, 
was  in  jtossossion  of  the  back-bond,  this  was  held  to  imply  his  exoneration 
{Chartcris,  1712,  Mor.  11413).  ]5ut  a  minute  not  signed  by  the  l)eneficiary, 
though  relating  his  concurrence  in  the  action  of  the  trustees,  is  not  enough 
to  instruct  exoneration  {Cameron,  1891,  18  B.  728). 

Exoneration  and  Discharge  ly  Beneficiaries. — To  the  extent  of  bis  own 
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heuulicial  iuleresl,  every  beiietieiai}-  of  lull  l«-al  cai.acily,  whose  interest  is 
not  either  merely  alimentary  or  protected  l>y  the  provisions  of  a  marriage  con- 
tract, can  exoner  and  discharge  the  trustee.     Hence  a  discharge  hy  all  those 
liencficially  interested,  suhject  to  the  same  exceptions,  eH'cetually  exnners  and 
discliarges'thc  trustee  of  all  iiis  actings  and  intrumissions  in  virtue  of  his  olVice 
up  to  the  date  of  the  discharge.    It  does  not  incapacitate  a  Ijeneficiary  that  he  is 
deaf  ami  <\\ui[\>  {Craiffie,  1837,  lo  S.  I  1  '<7).      Incapacity  from  physical  defects 
only  aiises  where  lie  caniujt  be  conimunicated  with  {Kirkjmtrick,  1S5M,  15 
1).  T.'U).     Where  a  truster  directed  his  trustees  to  hand  over  the  residue  of 
jiis  estate  to  a  heneficiary  on  his  coming  of  age,  he  also  directed  that,  in  the 
event  of  the  beneficiary  "  being  nnder  age  at  the  time  ap]H.iiited  for  denuding 
of  this  trust,  then  this  trust  right  and  disposition  shall  sul»sist  and  continue 
until  he  or  slie  shall  be  of  age,  and   thereafter  until  the  said  trustees  are 
validly  exonereil  and  discharged."     When   the  residuary  l)eneficiary  came 
of  age,  the  trustees  proceeded  to  deniule   in  his  favour;  but  before  the 
formal  deeds  were  completed  the  beneficiary  died,  leaving  a  i»u])il  as  his 
heir.     The   Court  here  held  that  tlie  estate  must  be  taken  to  have  been 
actually  transferred  to  the  deceased  l)eneficiary,  and  that  the  fact  that  the 
conveyance  to  him  was  formally  inconi])lete  did  not  prevent  them  beuig 
validly  exonered  by  the  representatives  of  the  deceased  {Stainton,  1850,  12 
D.  571).     In  the  case  of  such  a  discharge  l)y  a  pupil  and  his  tutor,  the 
Court  have  interposed  their  authority  to  the  exoneration  of  the  trustees 
{Stainton,  1850,  12  D.  571,  interlocutor  and  opinion  of  Ld.  Moncreitf,  last 
sentence).     The  mere  receipt  for  a  sum  of  money  is  ditlerent: — payment  to 
the  tutor  and  a  receipt  granted  by  him  sufficiently  discharges  the  paying 
trustee,  leaving  the  pupil  to  proceed  against  the  tutor  if  the  smn  is  not 
forthcoming  {Murray  s  Trs.,  1887,  15  E.). 

Exuiicratioii  and  Discharge  hy  Nominee  of  Truster. — As  the  truster,  in 
a  gratuitous  trust,  is  entitled  to  put  such  conditions  to  his  gift  as  seems 
good  to  him,  he  can  nominate  someone  who  is  not  a  l)eneficiary  to  exoner 
aiul  discharge  the  trustees,  and  a  discharge  by  such  person  is  a  valid 
exoneration  of  the  trustees  without  any  intervention  on  the  part  of  the 
beneficiaries.  For  instance,  where  the  truster  directed  that  the  accounts  of 
the  trust  should  "l>e  aninially  produced  to,  and  examined  l)y,  an  accountant 
of  character  and  experience,  to  be  chosen  l)y  the  said  trustees  or  trustee, 
and  after  ])eing  exanuned  and  passed  by  him  shall  l)e  fitted  and  docqueted 
by  the  said  trustees  or  trustee,  and  which  shall  operate  as  a  complete 
exoneration  to  them  or  him  accordingly,"  a  discharge  obtained  in  the 
manner  indicated  was  held  to  bar  objections  by  the  beneficiaries  {Tod,  1842, 
4  D.  1275).  In  a  trust  of  a  ])erman(Mit  nature  this  is  tlie  recognised  method 
of  exonering  the  trustees.  Thus,  in  a  charitable  trust,  the  truster  (Hrected 
the  trustees,  who  were  the  minister  and  kirk  session  of  a  parish,  to 
sulimit  an  account  of  their  intromissions,  at  least  annually,  to  the  presbytery, 
and  he  em])owered  the  ju-esbytery,  if  they  were  satisfied,  to  exoner  the 
trustees  of  their  intronnssions  to  date  {Shepherd,  1855,  17  i).  516). 

Exoneration  and  Disehan/e  hy  Co-7Vi(stees. — By  the  Trusts  Act,  1867,  it  is 
enacted  that,  in  all  trusts  aftbcted  ly  the  Act,  "  the  trustees  shall  have  power 
to  do  the  following  acts,  where  such  acts  are  not  at  variance  with  the  terms 
or  ])uri)t)ses  of  tlie  trust,  and  such  acts  when  done  shall  be  as  etVectual  as  if 
such  powers  had  been  contained  in  the  trust  deed,  namely,  ...  (2)  To  discharge 
trustees  who  have  resigned,  and  the  representatives  of  trustees  who  have 
died  "  (30  &  31  Vict.  c.  97,  s.  2  (2) ).  The  effectiveness  of  this  discharge  to 
exoner  the  tru.stees  win.  have  gone  out  of  the  trust  has  been  questioned 
(3  S.  L.  T.  p.  139),  but  the  expre'ssion  of  the  statutory  power  does  not  seem 
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to  admit  of  misinlerpretatioii,  ami  tlie  declaration  of  the  tStatule  must  be 
accepted  as  the  last  word  on  the  subject.  Of  course,  the  hona  fides  of  the 
whole  transaction  must  l)e  unquestionahle. 

Exoiuration  and  Discharge  h/  the  Court. — 1.  Under  Statutory  Powers. — 
In  certain  circumstances  the  Court  is  authorised  and  required  by  Statute 
to  discharge  trustees.  The  Trusts  Act,  1867,  enacts  that  where  trustees 
cannot  obtain  a  discharge  "  from  the  remaining  trustees,  and  when  the 
beneficiaries  of  the  trust  refuse,  or  are  unable,  to  grant  a  discharge," 
resigning  trustees  may  apply  to  the  Court  for  a  discharge  (30  &  31  Vict.  c. 
97,  "s.  9j.  It  has  recently  been  decided  liy  Ld.  Low  (Ordinary)  that  the 
conditions  precedent  to  the  exercise  of  the  power  l)y  the  Court  are  alterna- 
tive, and  not  cumulative, — that  the  power  of  the  Court  to  discharge  under 
the  Statute  only  arises  where  neither  a  discharge  l)y  the  remaining  trustees 
nor  one  l)y  the  beneficiaries  can  l)e  olitained,  and  does  not  come  into  existence 
l)ecause  a  discharge  butli  from  the  resigning  trustees  and  from  the  bene- 
ficiaries cannot  be'' had  {Matthews'  Trs.,  1894,  2  S.  L.  T.  l:'.!). 

2.  Under  Common  Law  Powers. — Trustees  may  Ije  inciilentally  exonered 
and  discharged  by  the  Court  in  any  proceedings  before  it  where  all  parties  are 
represented.  There  is,  however,  a  well-known  form  of  process  for  l)ringing 
all  parties  into  Court  for  the  sole  purpose  of  enabling  the  trustees  to  get  a 
judicial  discharge.  This  is  l)y  the  raising  of  an  action  of  multiplepoinding, 
which  Ld.  Cunninghame  called  "the  established  mode  of  getting  a 
discharge"  {D n nhar,  Id^oO,  13  D.  54,  at  p.  61).  An  action  of  division  and 
sale  has  l)een  held  not  to  l)e  a  competent  alternative  method  {Kennedy, 
1885,  12  E.  1026).  By  the  form  of  process  known  as  a  nmltiplepoinding, 
the  trustees  consign  the  funds  in  (Jourt,  and  take  their  discharge  from  the 
Court,  after  calling  all  parties  interested  before  it  to  state  their  claims  on 
the  fund  and  their  objections  to  the  intromissions  of  the  trustees.  (For  the 
case  of  trustees  administering  a  trust  under  two  deeds,  see  Cumming,  1834, 

12  S.  508.)  The  ordinary  use  of  the  process  of  nniltiplepoinding  is  to 
protect  the  holder  of  a  fund"  who  is  sued  by  different  claimants  thereon. 
He  is  said  to  be  subject  to  double  distress.  In  tlie  ordinary  case  it  is 
incompetent  to  raise  tlie  action  unless  such  double  distress  exists.  In  the 
case  of  a  trustee  seeking  exoneration,  however,  an  exception  is  made. 
Something  short  of  actual  double  distress  will  entitle  him  to  raise  the  action 
for  his  own  protection,  and  witii  the  purpose  of  obtaining  judicial  exonera- 
tion {Taylor,  1836,  14  S.  817,  per  Ld.  Pres.  Hope,  at  pp.  819-20).  "It  is 
not  necessary,"  says  Ld.  Fullerton,  "  that  there  should  be  actual  competi- 
tion ;  it  is  enough  that  there  is  a  possibility  of  competition  "  {Dunlar,  1850, 

13  D.  54,  p.  60;  cf.  a  case  of  dou])tful  representation  of  a  person  who  had 
disappeared  {Davidson,  1895,  3  S.  L.  T.  249) ;  Ijut  see  Frasers  Rixcutrix, 
1893,  20  Pi.  374).  Where  there  is  any  difficulty  in  the  construction  of  the 
trust  deed,  this  is  always  recognised  as  a  ground  on  which  trustees  are 
entitled  to  raise  a  nniltiplepoinding,  to  expiscate  tlie  matter  with  safety  to 
themselves  {Maclcenzies  Trs.,  1895,  22  E.  233,  per  Ld.  M'Laren,  p.  236;  cf. 
Cundell,  1832,  2  S.  80).  Where  the  trustee  has  been  unaljle  to  get  a 
discharge  from  tlie  beneficiaries,  whether  owing  to  their  unwillingness  or  to 
their  incapacity,  he  can  competently  raise  a  multiplepoinding  for  oljtaining 
his  exoneration  and  discharge  from  the  Court  {Dunhar,  1850,  13  D.  54,  per 
Ld.  Fullerton,  p.  60 ;  cf.  Ld.  Adam  in  Mackenzie  s  Trs.,  1895,  22  E.  233,  pp. 
235-6,  followed  in  Gordon,  1895,  2  S.  L.  T.  540).  He  is  entitled  to  an 
absolute  discharge ;  and  where  a  trustee  was  offered  a  partial  discharge  and 
security  for  any  demands  that  might  be  made  on  him  thereafter,  he 
was  held  to  Ije  entitled  to  refuse  to  pay  over   the  trust  funds  on   these 
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conditions  (FMioCi^  Trs.,  182S,  (5  S.  inr.S:  cf.  Taj/lor,  IS.'U],  14  S.  817).  l^n- 
reasonable  delay  in  <frauiing  an  extrajudicial  discharge  entitles  a  trustee  to 
raise  a  multii»lepninding  for  his  judicial  discharge  ( FoUtrw'jham ,  1852,  14 
T).  427).  'I'Ik'  *  'ii'irt  liiis  refused  to  grant  a  judicial  (lisch;irge  on  an  r.r  j)arte 
a}»i)licati(»u  tlierelur,  e\en  though  the  truster  had  hiniselt  directeil  such  a 
I'orni  of  prcjcedure  for  the  purpose,  and  declared  it  to  be  binding  on  the 
heneficiaries  {Dundas,  18G9,  7  M.  G70).  ()lliii,il  public  trustees  have, 
ho\ve\'er,  been  <liscliarged  on  petition  at  coniiuon  law,  the  Court  being 
satisfied  that  it  had  all  the  parties  intei'csted  before  it  as  petitioners 
{Uoschcnj,  1892,  29  S.  L.  li.  805). 

Effect  of  Exoneration  and  Discharge. — "When  trustees  have  Ijeen  \alidly 
exonered  and  discharged,  they  cannot  l>e  afterwards  called  to  account  for 
intromissions  covered  by  the  discharge  wliile  it  stands,  and  it  can  oidy  be 
challenged  in  a  formal  action  of  reduction.  The  question  of  its  Aalidity 
cannot  be  com])etently  raised  in  an  action  t)f  count  and  reckoning  against 
the  trustees  {MaeFherson,  1841,  3  D.  1242,  per  L.  J.  C.  Txjyle,  at  p.  1260). 
Something  less,  however,  than  active  fraud  or  misrepresentation  on  tin; 
part  of  the  trustees  will  all'ord  ground  for  a  reduction.  Where  the 
beneficiary  has  acted  in  ignorance  of  his  rights,  the  discharge  will  be  set 
aside;  but  the  challenge  must  be  made  within  a  reasonable  time  (liohertson, 
1834,  12  S.  875),  and  s])ecitic  facts  averred  which  were  not  in  the  knowledge 
of  the  beneficiaries  at  the  time  the  discharge  was  granted  {CanvphcU,  1822, 
1  S.  413  and  484).  .See  also  Ekhoi!.  Where  a  discharge  has  been  granted 
before  the  execution  of  the  trust  is  formally  completed,  its  validity  depends 
on  that  formal  completion.  Thus,  where  trustees  took  a  heritaljle  bond  in 
favour  of  the  lieneticiaries  and  got  their  discharge,  l)ut  by  their  delay  in 
taking  sasine  allowed  another  person  to  take  infeftment  on  another  bond 
over  the  same  pro})erty,  the  discharge  was  held  not  to  protect  the  trustees 
{}faijnc,  1835,  13  S.  870).  A  judicial  exoneration  in  a  multii)lepoinding  only 
covers  intromissions  to  the  date  of  the  raising  of  the  action,  and  the  sanction 
of  the  Court  must  be  obtained  for  all  intromissions  had  during  the  currency 
of  the  .action,  if  it  is  desired  to  make  the  decree  of  exoneration  cover  these 
intromissions  also  (Barnet's  Trs.,  1872,  10  M.  730).  A  joint  discharge  liy 
beneficiaries  to  trustees  does  not  discharge  the  claims  of  the  beneficiaries 
inter  se  {Halhert,  1851,  13  I).  667);  and  warrandice  granted  in  such  a  dis- 
charge is  })resumed  to  be  warrandice  on  the  part  of  each  1)eneficiary  of  the 
discharge  of  his  own  claims  only,  at  least  "  where  all  parties  are  present  and 
each  uplifts  his  own  se})arate  share  and  no  more"  (M'Farlanc,  1835, 13  S.  725, 
per  Ld.  Mackenzie,  at  p.  734).  The  Trusts  Act  of  1 884  extends  the  statutory 
powers  of  trustees  proper  to  tutors,  curators,  and  judicial  factors,  including 
a  factor  loco  tntoris,  factor  loco  abscntis,  and  a  curator  honis  (47  c^'  48  Vict.  c. 
63.  s.  2).  Persons  filling  these  ofhces  are  therefore  empowered  to  take 
advantage  of  the  statutory  procedui'c  for  ol»taining  discharge  open  to 
trustees  under  the  Trusts  Acts.  With  the  exception  of  tutors  and  curators, 
these  ollices  are  tilled  by  otiicers  of  the  Court  appointed  to  administer  the 
estates  in  their  charge  under  its  supervision,  and  in  practice  they  get  their 
discharge  from  the  Court  by  petition  therefor,  either  to  the  nohile  offcium  of 
the  Court  where  the  appointment  was  made  by  the  Court  in  that  character,  or 
under  theStatutes autliorisingtheir  ap]iointment.  Thedetails  of  the])rocedure 
will  be  found  under  the  special  article  dealing  with  each  of  these  oflices. 


Expede. — This  word,  which  is  said  to  be  derived  from  the  French 
verb  expedicr,  siguilies  the  process  by  which  the  principal  copies  of  letters. 
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decrees,  or  other  judicial  writs  are  written  out,  signcted,  sealed,  or  otlierwisc 
completed.  According  to  the  old  ]»ractice,  after  a  hill  of  suspension  or 
advocation  had  heen  passed  in  tlu'  r>ill  Chandler,  letters  of  suspension  or 
advocation  were  written  out  and  signeted,  and  this  was  termed  cr.peding 
the  letters.  It  is  no  longer  necessary  to  e.xpedc  such  letters  (1  iV-  2  A'ict.  c. 
^(d,  ss.  4,  G  :  :!1  &  :i2  Vict.  c.  1 00,  ss.  04,  65).'  The  word  is  stdl  applied  to  the 
process  hy  which  the  service  of  heirs  is  effected,  the  decree  of  service  heing 
said  to  be  expcde  before  the  Sheriff'  pronouncmg  it.  It  nsed  formerly  to  be 
ajtplied  also  to  the  elaborate  process  for  obtaining  a  Crown  charter,  but  the 
forms  were,  to  a  large  extent,  shnplitied  by  the  Crown  Charters  Act,  1847 
(10  &  11  Vict.  c.  51),  and  the  term  now  nsed  is  passing  the  charter. — [Ross, 
Led.  i.  236  ;  Bell,  Conveyancing,  757.] 


ExpcnSSS. — Expenses  follow  Success. — -Within  certain  limits 
and  subject  to  certain  conditions,  the  awarding  of  expenses  lies  in  the  dis- 
cretion of  the  Court.    On  this  branch  of  law,  the  best-defined  rule  witli  which 
we  have  to  do  is  that  "  expenses  follow  success."    As  to  what  is  success,  that 
is  a  matter  for  the  Conrt  to  determine,     lliat  litigant  is  the  successful 
party  who,  in  the  opinion  of  the  Court,  obtains  a  substantial  proportion  of 
what  he  was  litigating  for.     Such  a  party  will  be  awarded  full  expenses. 
He  will  be  aw^arded  expenses  even  where,  in  arriving  at  its  decision,  the 
Court  overturns  a  prior  judgment  on  a  point  of  law  {Crawford,  1802,  24  D. 
357).     Where,  however,  the  Court  is  of  opinion  that  the  expense  of  an 
action,  or  part  of  an  action,  has  been  caused  by  the  improper  conduct  of  the 
party  ultimately  successful,  it  will  either  award  these   expenses  to  the 
unsuccessful  party  or  give  no  expenses  to  either  side  {Camphell,  1868,  0  M. 
632:  IloU,  1875,  2  E.  098;  Orr,  1872,  10  S.  L.  E.  81 :  CamjjhcU,  1895,  3  S. 
L.  T.  240;  Banncrmcin's   Trs.,  1890,  3   S.   L.  T.  470):  dilatory  procedure 
(Earl   of  Minto,    1873,    1    R    150),  unnecessary   or    imperfect    pleadings 
{Johnston,  1844,  0  D.  410:  Sohcay  Junction  Bin/.,  187.3,  10  S.  L.  R  442: 
M'Eican,  1865,  3  M.  798),  improper  form  of  action  (Z?/('//,^1834,  13  S.  94), 
have  been  held  good  grounds  for  refusing  expenses  to  the  successful  party. 
Where,  too,  any  procedure  is  considered  by  the  Court  to  be  unnecessary, 
the  party  who  is  the  cause  of  it  may  be  found  liable  in  the  expense  of  it 
{Milne  Home,  1882,  9  E.  924;  Lee,  1882,  10  E.  230;  Sinclair,  1882,  10  E. 
45).     By  A.  S.  15  July  1870,  it  is  provided  that:  "Notwithstanding   that 
a  party  shall  be  found  entitled  to  expenses  generally,  yet,  if  on  the  taxation 
of  the  account,  it  shall  appear  that  there  is  any  particular  part  or  branch  of 
the  litigation  in  which  such  party  has  proved  unsuccessfid,  or  that  any  part 
of  the  expense  has  been  occasioned  through  his  own  fault,  he  shall  not  be 
allowed  the  expense  of  such  parts  or  l)ranches  of  the  proceedings."     Where 
a  defender  pled  incompetency,  Init  did  not  reclaim  against  an  interlocutor 
finding  the  action  competent,  in  consequence  of  which  a  proof  was  allowed, 
and  subsequently  was  successful  in  the  Inner  House  on  the  question  of 
comyjetency,  it  was  lield  that  if  the  pursuer  desired  to  claim  the  expenses 
of  the  proof  under  the  above  section,  he  must  do  so  in  Court  and  not  before 
the  Auditor,  such  a  (piestion  being  one  proper  for  the  Court  to  decide  when 
disposing  of  the  motion  for  expenses  {Welsh,  1894,  21  E,  709).     Where  a 
long  proof  was  held  by  a  Sheriff,  a  great  deal  of  which  on  both  sides  w\as 
considered  useless  by  the  Court,  the  Court  disallowed  one-half  the  expense 
of  it,  and  stated  that  the  precedent  thus  laid  down  would  be  followed  in 
similar  cases  {Ealston,  1878,  5  E.  071).     Delay  in  producing  documents  has 
frequently  been  a  ground  for  refusing  expenses  {A.  B.  v.  C.  D.,  1839,  1  D. 
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610;  Miifkay's  Practice,  vol.  ii.  "p.  oS5).  Where  the  unsuccessful  party  is 
held  jusLilicd  in  litigating,  he  may  have  his  expenses  awarded  to  him 
(Dunlop,  1850,  12  D.  518;  Kerr,  1854,  17  J).  (H.  L.)  11).  In  the  event  of 
divided  success,  the  Court  will  either  award  no  expenses  to  either  party 
(Cuthhcrf,  1888,  10  R.  259),  or  give  modified  ex})enses  to  the  more  successful 
l)arty  (Kcillcr,  188G,  14  R  191);  this  rule,  Innvever,  does  not  hold  in  jury 
trials  (see  Expenses  in  Jury  2Vials);  nor  does  it  hold  where  the  pursuer  has 
two  grounds  of  action,  and  is  successful  in  one  and  unsuccessful  in  the  other, 
unless  it  can  be  shown  that  extra  expense  has  been  caused  to  the  defender 
by  the  plea  in  which  the  ])ursuer  was  unsuccessful  (Mackay's  rraclu-r,  vol. 
ii.  p.  5;5U).  Where  the  unsuccessful  party  can  show  that  he  was  successful 
in  one  part  of  the  case,  and  that  there  was  some  special  expense  incurred 
iu  connection  with  it,  he  will  be  awarded  that  expense  {Johnston,  1856,  18 

D.  1234;  Dain,  1873,  11  M.  759;  Stojopd,  1850,  13  1).  345.  But  see 
Donaldson,  1  liob.  Ap.  226).  Where  a  pursuer,  who  was  only  partially 
successful,  was  found  "  entitled  to  two-thirds  of  the  exi)enses  as  tlie  same 
shall  be  taxed,"  it  was  held  that  the  Auditor  had  acted  rightly,  before 
deducting  the  one-third,  in  disallowing  all  expenses  clearly  connected  with 
the  portion  of  the  case  in  which  the  pursuer  had  failed  (Arthur,  1895,  22 
li.  904). 

Modification  of  Expenses. — In  certain  instances  the  expenses 
awarded  to  the  successful  party  may  be  modified,  or  no  expenses  awarded 
to  either  party  {Goldie,  1882,  10  E.  174).  Expenses  may  be  refused 
to  the  successful  party,  or  they  may  be  modified  on  the  ground  of  vai^- 
QomXwct  {Rciehurn,  1882,  10  8.  761:  Eivart,  1882,  10  E.  163;  Elliot,  1895, 
33  S.  L.  E.  495 :  Shejjhcrd,  1896,  3  S.  L.  T.  401).  This  is  not  uncommon  iii 
divorce  cases  (Collins,  1882,  10  E.  250  ;  Edward,  1879,  6  E.  1255).  Where 
the  Court  held  that  the  successful  party  intentionally  led  the  unsuccess- 
ful into  Court,  expenses  were  given  to  neither  party  (Manners,  1872,  10 
M.  520).  Where  there  has  been  unnecessary  procedure  on  both  sides,  the 
Court  may  give  each  party  the  expense  of  the  particular  details  in  which 
he  is  successful  {Buttery,  1877,  5  E.  58;  Lowrie,  1849,  12  D.  107).  Where 
the  award  will  infer  great  hardship  on  the  unsuccessful  party,  it  is  in  the 
power  of  the  Court  to  modify  (Trail,  1870,  8  M.  579).  The  Court  will,  as  a 
rule,  modify  very  substantially  when  a  case  has  been  raised  in  the  wrong  Court. 
The  successful  party  will,  as  a  rule,  be  allowed  his  expenses  on  the  lower 
Court  scale  only  (Wilkie,  1884,  12  E.  219;  see  also  Murray,  1885,  12  E. 
945  ;  Gibson,  1879,  6  E.  890  ;  Wcdkcrs,  1884,  11  E.  1101  :  Sutherland,  1885, 
23  S.  L.  E.  210 :  Tod,  1889,  27  S.  L.  E.  169).  Again,  where  the  ground  of 
judgnu'ut  is  suggested  by  the  Court,  the  Court  may  modify  (Bartsch,  1895, 
3  S.  L.  T.  325 ;  SmitJi,  1875,  2  E.  601),  or  award  expenses  to  the  unsuccess- 
ful party  (Arnott,  1872,  11  M.  92),  or  to  neither  party  (Fairhairn,  1885,  13 

E.  81).  So,  too,  when  the  ground  of  judgment  is  not  argued  in  the  Court 
of  first  instance  (Andreum,  1887,  14  E.  568 ;  North  of  Scotland  Banlcing  Co., 
1882,  10  E.  217),  nor  mentioned  on  record  (Woodhead,  1877,  4  E.  469; 
Mitclull,  1883,  10  E.  982).  When  the  objection  is  not  taken  tcmiicstive, 
as,  for  instance,  when  an  action  is  thrown  out  on  a  prehminary  plea,  but 
the  plea  is  not  stated  until  the  case  has  been  argued  on  the  merits,  the 
successful  party  will  not  be  awarded  his  expenses  (Steele,  1879,  7  E.  192 ; 
Boss,  1878,  15  S.  L.  E.  438  ;  iratt,  1865,  3  M.  730  :  see  also  M'Kenzir,  1830, 
8  S.  526  ;  Dielie,  1828,  6  S.  637).  When  there  has  been  incompetent  or 
irregular  procedure,  even  though  the  fault  lies  with  the  judge,  the  expense 
of  it  will  not  be  allowed  to  the  successful  party  (Dick  cC-  Stevenson,  1880,  7 
E.  778 ;  Sneddon,  1876,  3  E.  ^ij^). 
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There  are  certain  cases  where  the  Court,  in  order  to  avoid  the  expense 
of  an  audit,  fixes  a  sum  to  cover  all  expenses :  the  fixing  of  this  sum  is 
called  modihcation  {Hare,  1882,  9  E.  910).  This  course  is  followed  only 
when  the  expense  is  small  {Macfarlanc,  1860,  22  D.  1500  ;  Donaldson,  1873, 
11  M.  347),  or  when  dealing  with  the  incidental  steps  of  an  action  {Ireland, 
1882,  10  I\.  .".;')  :  Craiq,  1871,  9  M.  715),  or  in  suspensions  of  convictions 
{Gait,  1873,  11  M.  97i  ;  Clyne,  1887,  14  R  (J.  C.)  22).  The  Lord  Ordinary 
may,  it  is  thought,  modify  expenses  in  this  fashion  whenever  it  seems 
proper  to  him  {Hare,  1882,  9  R.  910),  but  lie  should  use  his  power  sparingly 
{Clar/.-e,  1888,  15  1\.  G70).  The  Court  will  he  slow  to  interfere  with  a 
modification  by  the  Lord  Ordinary  {Macintosh,  1838,  1  D.  211),  unless  it 
considers  that*^  a  substantial  mistake  has  been  made  {Harvey,  1845,  7  D. 
604:  Minto,  1837,  15  S.  1094).  Where  an  interlocutor  awarded  expenses, 
but  reserved  as  to  modification  and  was  not  reclaimed,  and  subse([uently 
another  interlocutor  was  issued  after  counsel  liad  l)een  heard  on  the 
(piestion  of  modification,  it  was  held  that  the  latter  could  be  reclaimed 
against  within  twenty-one  days  {Taylors  Trs.,  1896,  4  S.  L.  T.  15;  Crellin, 
1893,  21  E.  21). 

RESERVArio.w  OF  EXPENSES. — It  is  always  competent  for  the  Court  to 
reserve  the  question  of  expenses  while  dealing  with  the  merits,  in  wliich  case 
they  may  be  decerned  for  in  a  sul)sequent  interlocutor  {Bannatyne's  Trs.,  1872, 
10  M.  317).  Expenses  are  as  a  rule  reserved  when  a  remit  is  made  to  an 
accountant  {Semplc,  1888,  15  E.  810)  ;  also  when  the  Inner  House  decides 
certain  points  in  a  case,  and  remits  the  cause  to  the  Lord  Ordinary  or 
Sheriff  to  proceed  therein,  it  usually  reserves  expenses,  and  devolves  on  the 
Lord  Ordinary  or  Sheriff  power  to  determine  all  questions  thereanent 
{Tait's  Trs.,  1886,  13  E.  1104;  N.  B.  By.  Co.,  1881,  9  E.  97).  Even  when 
expenses  have  been  awarded,  the  Court  may  reserve  power  to  modify  them 
after  taxation  {Scott,  1834,  13  S.  89).  The  expense  of  incidental  procedure 
is  usually  reserved  until  the  final  interlocutor  in  the  case  {California 
Bedivood  Co.,  1886,  13  E.  1202) ;  a  general  finding  for  expenses  covers  the 
expenses  so  reserved  {Gardiner s,  1885,  13  E.  80). 

Tender,  Effect  upon  Expenses. 

The  rule  that  expenses  follow  success  is  subject  to  modification  in  the 
event  of  a  tender  being  made.  A  tender  is  a  judicial  offer  made  by  the 
defender  to  the  pursuer  after  litiscontestation.  It  should  contain  a  distinct 
offer  of  a  sjiecific  sum  in  full  of  all  claims,  along  with  the  pursuer's 
expenses  up  to  the  date  of  the  tender,  with  the  proviso  that  if  the 
pursuer  rejects  the  offer,  he  is  not  to  be  entitled  to  read  it  to  the 
jury.  The  tender  must  include  expenses,  to  be  effectual.  It  ought  to  be 
made  l)y  minute  lodged  in  process;  where  it  is  an  acknowledgment  of  a 
debt  due,  it  should  be  put  on  record,  but  not  in  ordinary  circumstances. 
It  must  be  free  from  conditions  and  qualifications  (Zoi/;,  1895,  3  S.  L.  T.  267  ; 
Thomson,  1896,4  S.  L.  T.  261);  "without  prejudice"  is  not  a  condition. 
If  a  tender  has  been  made  by  the  defender  and  refused  by  tlic  pursuer,  and 
if  it  exceed  or  equal  the  sura  awarded  ])y  the  judge  or  jury,  togetlier  with 
the  expenses  up  to  the  date  of  its  offer,  the  defender  will  not  be  held  liable 
for  the  expenses  subsequent  to  the  tender  being  made,  and  the  pursuer  will 
be  liable  to  luni  for  such  expenses  {Mitchells,  1890,  17  E.  795).  A  reason- 
al)le  time  must  be  given  to  the  pursuer  to  consider  whether  he  will  accept 
or  reject  a  tender  {Edin.  &  Glas.  Bivy.  Co.,  1863,  2  M.  142),  but  silence 
after  a  reasonable  interval  will  be  taken  as  refusal  {Macrae,  1885,  23 
S.  L.  E.  185).     In  actions  of  damages  for  defamation,  a  tender  must  be 
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acc()iii})iiiii<'(l  1)}'  ;i  full  luUucLaLiou  and  apology  (FaulLs,  1854,  17  i).  247). 
An  extiajudicial  oiler  is  cliH'eicnt  iunn  a  tender:  it  is  an  oiler  of  settle- 
ment, and  is  important  as  showing  that  the  party  has  made  a  reasonable 
olfer,  so  as  to  avoid  expense.  If  made  prior  to  litigation,  it  will  form  a  fair 
subject  of  consideration  in  awaidiug  exjxuises  ;  and  if  it  exceed  the  sum 
ultimately  awarded,  the  ( 'ourt  will  lind  neither  part}-  entitled  to  expense.s 
(Monteith  Smith  on  Expenses,  p.  79;  CrUchley,  1884,  11  11.  475;  Gmoi, 
188G,  13  R  573;  Hamilton,  1894,  1  S.  L.  T.  433;  Nash,  1894,  2  S.  T.  T. 
.314).  If  made  subsequent  to  litiscontestatinn,  and  not  in  the  form  of  a 
regular  tender,  the  general  circumstances  of  the  parties  will  Ije  taken  into 
consideration,  as  though  it  had  been  an  olfer  made  prior  to  the  commence- 
ment of  the  litigation  {Little,  1881,  9  R.  118).  Where  an  extrajudicial 
oHer  was  repeated  on  record,  and  subse([uently  accepted,  the  otier,  though 
unaccompanied  by  a  tender  of  expenses,  was  held  sufficient  to  entitle  the 
defender  to  his  expenses  {Gunn,  188G,  13  ii.-  573).  Where  an  extrajudicial 
offer  is  not  repeated  on  record,  but  exceeds  the  sum  ultimately  awarded,  no 
expenses  will  he  given  to  either  party  (Miller,  1895,  22  R.  600).  Where  the 
defender  made  an  extrajudicial  offer  of  £155,  and  a  judicial  tender  of  £50 
but  without  expenses,  and  the  pursuer  was  found  entitled  to  £44,  the  Court 
gave  the  defender  his  expenses  (Mavor  &  Coulsoii,  1892,  19  IJ.  8G8).  Two 
of  the  judges,  however,  based  their  decision  in  this  case  on  the  fact  that  the 
conduct  of  the  pursuer  was  unreasonable,  and  Ld.  Trayner  specially  observed 
that  he  did  not  so  decide  it  because  of  the  tender.  Tn  counter-actions  of 
damages  owing  to  collisions,  one  of  the  parties  put  in  offers  to  settle  on  the 
basis  that  botli  ships  were  to  blame  ;  subse(juently  the  Court  awarded  the 
said  party  £300  :  it  was  held  that  these  offers  constituted  a  tender  {Hmis 
ToUasci,  1893,  1  S.  I.  'J\  275). 

Expenses  in  coukse  of  Action. 

1.  Conelusion  for  Expenses. — The  conclusion  in  an  ordinary  petitory 
action  is  that  the  defender  ought  and  should  be  decerned  to  pay  "  the  sum 
of  £  ,  or  such  other  sum  as  our  said  Lords  shall  modify  as  the  expenses  of 
the  process  to  follow  hereon,  conform  to  the  laws  and  daily  practice  of 
Scotland  used  and  observed  in  like  cases."  (For  forms,  see  M'Kechnie  and 
Lyell's  Stijles  of  Writs  in  the  Court  of  Session.) 

2.  Expenses  in  Outer  House. — The  expense  of  unop])osed  motions  is  never 
awarded  at  the  time  the  motion  is  made.  The  ex])ense  of  ojjposed  motions 
the  Lord  Ordinary  may  modify  (31  &  32  Vict.  c.  100,  s.  31).  Kx])enses  in  the 
Procedure  Poll  when  ])rt)of  is  allowed  are  usually  reserved.  When  a  case  is 
called  and  no  counsel  appear  on  either  side,  and  no  reasonable  excuse  is 
given,  the  action  is  dismissed  and  no  ex])onses  given  to  either  ]iart\'. 
{Stcuart,  1881,  19  S.  L.  P.  343).  If  the  action  is  tlismissed  on  a  preliminary- 
plea,  the  Lord  Ordinary  determines  the  question  of  expenses.  If  the  i)leas 
are  re})elled,  no  award  will,  as  a  rule,  be  given  unless  the  tlefender  gives 
notice  of  intention  to  reclaim.  If  a  })artv  is  unsuccessful  on  a  ])reliminarv 
plea,  but  is  ultimately  successful  on  the  merits,  the  award  of  expenses  will 
only  cover  the  expense  of  the  discussion  on  the  i)reliniinary  ])lea,  if  these 
expenses  were  at  the  time  reserved  (Graham,  1850,  12  D.  978;  2\naant, 
1874,  11  vS.  L.  P.  418).  The  ex])ense  of  unnecessary  proof  is  disallowed 
against  the  successful  party  (Milne  Home,  1882,9  P.  924;  Ralston,  1878, 
5  P.  671).  The  expense  of  additional  proof  ordered  by  the  Inner  House 
will  not,  as  a  rule,  be  allowed  (Cairns,  1879,  6  P.  1004). 

3.  In  Reelaiming  Notes  and  Appeals. — It  is  enacted  that  the  Inner  House 
shall  in  decitling  a  cause, also  determine  the  matter  of  expenses,  (6  Geo.  iv.  c 
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120,  s.  21).  If  ail  intorlocutor  becomes  final  by  mistake  or  inadvertency,  it  may 
be  submitted  to  the  Inner  House,  but  only  on  payment  of  all  expenses 
by  the  party  reclaiming:  this  rule  is  absolute  (48  Geo.  ill.  c.  151,  s.  16; 
Oncers  of  State  v.  Alexander,  1864,  2  M.  1294).  lieclaiming  on  a  cpiestion  of 
expenses  alone  is  not  incompetent.  The  Court,  however,  discourages  such 
reclaiming  notes  (Flaning,  1881,  9  K.  11).  It  is  incompetent  to  reclaim 
against  an  interlocutor  simply  approving  of  the  Auditor's  report  (Stirling 
Maxwell's  Trs.,  1883,  11  \l.  l),\)r  against  an  interlocutor  of  a  Sheriff  which 
merely  gives  decree  for  expenses  already  found  due  {Cruilshank,  1870,  8  M. 
512).  "  Where  the  Court  assoilzied  a  resi)ondent  in  an  appeal  from  the  Sheriff 
Court  and  found  the  appellant  liable  "  in  the  expenses  of  this  Court,"  it  was 
held  to  be  incompetent  for  the  Sheriff"  subsequently  to  give  decree  for  the 
expenses  in  the  Sheriff'  Court,  on  the  ground  that  the  interlocutor  of  the 
Court  exhausted  the  cause  {Macfjillivry,  1891,  19  11.  103).  Where  a  final 
interlocutor  in  the  Inner  House  contains  no  finding  for  expenses.  Inner 
House  expenses  are  disallowed  {McDonald,  1880, 7  K.  574) :  this  rule,  however, 
does  not  apply  to  interlocutory  judgments  {Crahhe  &  Robertson,  1896,  3  S.  L. 
T.  368).  All  interlocutor  which  contains  a  finding  for  expenses,  but 
reserves  the  question  of  modification,  has  been  held  not  to  be  an  interlocutor 
disposing  of  the  whole  subject-matter  of  the  cause  in  the  sense  of  sec.  53 
of  the  Court  of  Session  Act,  1868  {Grellin,  1893,  21  E.  21  ;  Taylors  Trs., 
1896,  4  S.  L.  T.  15). 

4.  Expense  of  Amendments. — See  Amendment,  vol.  i.  p.  218-219. 

5.  Expense  of  Beponing. — If,  before  the  lapse  of  ten  days  from  the  date 
of  a  decree  in  absence,  the  defender  applies  for  the  recal  of  the  decree  by 
enrolling  the  cause,  and  if,  when  the  cause  is  moved,  the  defender  produces 
his  defences  and  pays  to  the  pursuer  the  sum  of  £2,  2s.,  the  Lord  Ordinary 
shall  pronounce  an  interlocutor  recalling  the  decree  and  allowing  the 
defences  to  be  received  (31  &  32  Vict.  c.  100,  s.  23).  If  decree  has  been 
extracted,  and  nothing  has  been  done  after  expiry  of  the  charge  upon  it,  the 
party  must  proceed  as  though  the  decree  was  in  foro ;  if  the  sixty  days 
have  not  expired,  the  procedure  is  by  suspension  or  reduction.  In  the 
event  of  an  interlocutor  of  a  Lord  Ordinary  expiring  through  mistake  or 
inad\^ertency,  it  is  competent,  with  the  leave  of  the  Lord  Ordinary,  to  submit 
the  interlocutor  to  the  review  of  the  Inner  House,  but  the  party  doing 
so  will  be  subjected  in  the  payment  of  all  expenses  previously  incurred 
(48  Geo.  III.  c.  151,  s.  16).  A  decree  by  default  is  a  decree  in  foro,  and  can 
only  be  taken  out  of  the  way  by  reclaiming  note  or  reduction  {Boak,  1860, 
22  D.  1468).  A  party  will  only  be  reponed  on  conditions  {Anderson, 
1875,  3  li.  254 ;  Orr,  1884,  12  K.  345).  lieponing  is  always  in  the  discre- 
tion of  the  Court  {Arthur,  1866,  4  M.  841).  A  party  may  be  reponed 
against  a  protestation  for  not  calling,  by  lodging  his  summons  or  other  writ 
along  witli  a  receipt  of  the  agent  for  the  defender  for  the  sum  of  £3,  3s.,  or 
by  consigning  the  same  sum  (13  &  14  Vict.  c.  36,  s.  23).  Where  decree  in 
absence  went  out  against  one  of  several  defenders,  one  of  tliem  was 
reponed  on  payment  of  a  ])roportion  of  the  expenses  incurred  {Baterson, 
1828,  6  S.  478). 

6.  Expenses  of  Ahando7imeni. — The  penalty  of  abandonment  is  the  full 
expenses  of  tlie  opposite  party  {Hare,  1882,  9  E.  910).  If,  however,  the 
pursuer  aljandons  upon  the  defender  adding  a  new  plea,  he,  the  pursuer, 
will  be  allowed  all  the  expenses  incurred  from  the  date  when  the  defence 
ought  to  have  been  stated  {Thomson,  1861,  23  D.  679).  The  expenses  of  a 
pursuer  abandoning  are  taxed  as  between  party  and  party  {Lockhart,  1845, 
7  I).  \  045).    A  party  cannot  abandon  his  action  in  part  {Lord  Mortons  Trs., 
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18GG,  4  M.  (H.  L)  53.  See,  liowever,  Dove  Wilson's  Sh<  riff  Court  Practice, 
4th  ed.,  l!55).  He  may,  however,  put  in  a  minute  of  restriction,  in  which 
case  tlie  Court  is  not  cu11(m1  upon,  at  that  stage,  to  deal  with  the 
(piestion  of  expenses,  raymeul  of  expenses  is  a  condition  precedent  to 
ahandonment  (31  &  32  Vict,  c,  100,  s.  39).  Where  the  pursuer  does  not 
consent  to  absolvitor,  a  minute  of  almndonmcnt  by  the  defender,  in  which 
there  is  no  tender  for  expenses,  and  which  does  not  bear  to  be  under  the 
Judicature  Act,  is  incompetent  {Mcichnj,  1895,  33  S.  L.  IJ.  202).  If  not 
])aid  within  a  reasonable  time,  the  defender  is  entitled  to  absolvitor  (see 
however,  liuss,  1889,  IG  E.  871).  If  parties  aljaudon  by  mutual  consent, 
ami  nothing  is  said  in  the  agreement  as  to  expenses,  neither  party  can  go 
to  the  Court  and  demand  decree  for  them  {Dohic,  185G,  18  D.  1043).  An 
appellant  may,  at  any  time  prior  to  the  case  being  ready  for  hearing,  lodge 
a  note  asking  the  Court  to  dismiss  the  appeal ;  if  this  be  done  timeously,  a 
modified  sum  of  £2,  2s.  will  be  awarded  against  him  {Ihxhjc  v.  Dovnic,  May 
1891,  unreported:  see  also  Gentles,  1880,  8  li.  13):  similarly  in  the  case  of  a 
reclaiming  note  being  abandoned  {Davidson,  1878,  5  E.  7G3).  Where  a  wife 
abandoned  an  action  for  separation  against  her  husband  prior  to  proof,  and 
did  not  ask  for  expenses,  her  agent  was  not  allowed  expenses  in  his  own 
name,  presumably  on  the  ground  that  there  had  been  no  inquiry  into  the 
facts,  tt)  show  whether  the  action  was  justifiably  raised  or  not  {Elliot,  1893, 
1  S.  L.  T.  2GG).  The  rules  as  to  abandonment  apply  in  actions  of  declarator 
of  marriage  {A.  v.  B.,  1894,  2  S.  L.  T.  23). 

7.  M'hcn  pai/mcnt  of  Erjicnses  a  Condition  precedent  to  further  Procedure. — 
Tiie  law  of  Scotland  does  not  proceed  much  on  any  view  of  equitable  inter- 
ference with  the  rights  of  parties  to  institute  actions,  by  attaching  thereto 
the  condition  of  paying  expenses  previously  incurred  in  another  process 
(J/ar/s.  of  Dundee,  185G,  19  D.  168).  There  are,  however,  exceptions.  It 
is  usually  a  condition  precedent  to  a  reduction  of  a  decree  in  absence,  that 
the  pursuer  should  pay  the  expenses  of  the  original  action  (Mackay's 
Practice,  vol.  ii.  498).  So,  too,  abandonment  is  only  permitted  on  payment 
of  expenses  (31  &  32  Vict.  c.  100,  s.  39).  The  making  payment  of  expenses 
a  condition  precedent  is  in  the  discretion  of  the  Court  {Logan,  189G,  4 
S.  L.  T.  23,  and  cases  cited  therein). 

8.  Decree  for  Rvj^enses. — See  Decree. 

Expenses  in  Jury  Trials. 
1.  Oenendly. — In  ordinary  actions  the  Court  has  alisolute  discretion  in 
the  matter  of  expenses.     Where  an  issue  was  disallowed,  and  in  conse- 
quence  a  supplementary   summons  was   brought,   the   defenders,   at   the 
adjustment  of   issues  in  the  supplementary  action,  moved  that  payment 
of  all  expenses  in  the  first  action  should  be  a  condition  precedent  of  the 
supplementary  action  being  allowed  :  the  two  actions  were  not  conjoined, 
and  the  question  of  expenses  was  reserved  {Pliillips,  1894,  1  S.  L.  T.  511). 
In  jury  trials,  speaking  generally,  the  pursuer,  if  successful  to  the  extent 
of  £5  or  more,  is  entitled  to  his  expenses  {Adlin;/ton,  1874,   1   E.   911). 
This  rule,  however,  does  not  hold  good  where  the  action  is  for  damages 
for  loss  of  or  injury  to  property  where  it  is  possible  for  the  pursuer  to 
estimate  approximately  the  sum  due  {Lumsden,  1870,  8  M.  791).    Mere  dis- 
crepancy between  the  sums  demanded  and  awarded  in  no  way  ailects  the 
rule  {Meirx,  1884,  21  S.  L.  E.  407).    If  the  pursuer  recovers  less  than  £5,  he 
will  not  be  awarded  his  expenses  unless  the  judge  certifies  that  the  action 
was  brought  to  try  a  right  besides  the  mere  question  of  damages ;  or  that 
the  injury  done  was  malicious  ;  or  that  the  action  was  brought  for  vindication 
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of  character,  and  was  tit  to  be  tried  in  the  Court  of  Session  (31  &  32  Vict. 
c.  100,  s.  40).  "Wherever  such  a  certificate  is  awarded,  it  is  beyond  the 
power  of  the  Court  to  interfere  {Macmillan,  1887,  15  E.  6).  The  expenses 
of  adjustment  of  issues  are  regulated  by  the  rules  applicable  to  procedure 
in  an  ordinary  action.  The  remuneration  of  the  jurors  is  paid  by  the 
unsuccessful  party,  except  in  the  case  of  a  special  verdict,  when  the  amount 
falls  to  be  paid  in  equal  portions  by  both  parties.  The  agent  is  personally 
liable  for  the  expense  of  the  jurors.  In  the  event  of  postponement  of  a 
trial,  the  party  obtaining  the  postponement  must  pay  to  the  other  party 
any  expenses  caused  thereby  (A.  S.  IG  February  1841.  s.  25).  When  decree 
is  given  for  "  expenses  of  trial "  only,  it  comprehends  all  expenses  subsequent 
to  the  adjustment  of  issues  {Pearson,  1866,  5  M.  44).  The  pursuer  may 
abandon  a  jury  trial  on  the  same  terms  as  an  ordinary  action.  When  a 
party  appeals  for  jury  trial  from  the  Sheriff  Court,  the  Court  may  remit 
the  case  back  to  the  Sheriff,  on  the  ground  that  it  is  better  fitted  for  his 
consideration,  and  may  direct  him  to  deal  with  the  expenses  of  the  appeal 
{Cunimjham,  1894,  2  S.  L.  T.  50). 

2.  Uxpense  of  New  Tried. — Formerly  it  was  a  condition  precedent  to 
obtaining  a  new  trial,  that  the  unsuccessful  party  should  pay  the  expenses 
of  the  first  trial  {Dargie,  1857,  19  D.  878).  Now,  however,  it  is  the  almost 
invariable  rule  to  reserve  the  expense  of  the  first  trial  until  the  result  of 
the  second  is  known  {Frcisers,  1882,  10  E.  264).  In  a  recent  case,  w^here  the 
first  trial  had  been  rendered  nugatory  by  the  action  of  the  defenders,  the 
pursuer  was  found  entitled  to  the  expenses  of  the  first  trial,  in  so  far  as 
not  available  for  the  second  {Gibson,  1895,  22  R  491).  When  a  party  is 
successful  in  the  second  trial,  but  unsuccessful  in  the  first,  it  is  the  practice 
to  award  the  expenses  of  the  first  trial  to  neither  party  {Stewart,  1870,  8 
!M.  486  ;  but  see  Peigan,  1871,  8  S.  L.  E.  645).  Where  there  were  charges 
of  fraud,  facility,  and  circumvention  made  at  the  first  trial,  and  these 
charges  were  ultimately  withdrawn  prior  to  the  second  trial,  the  expenses 
of  the  first  trial  were  given  to  the  unsuccessful  party  {Coclchitrn,  1895,  22  E. 
376).  Where  the  same  party  is  successful  in  both  trials,  it  is  usual  to  allow 
him  the  expenses  of  both  {Macintosh,  1871,  10  M.  29). 

Expenses  in  Miscellaneous  Actions. 

1.  Actions  of  Constitution. — The  conclusion  for  expenses  should  be  so 
worded  as  to  ask  for  them  only  in  the  event  of  the  claim  being  opposed, 
for  it  is  a  rule  that  a  creditor  is  bound  to  constitute  his  debt  against  the 
debtor's  representatives  at  his  own  expense  {Ferguson,  1749,  M.  4040). 
Where  decree  is  asked  against  an  executor  cognitionis  causa  tantum,  no 
expense  will  be  awarded  if  no  defence  is  put  in  {Davidson,  1867,  6  M.  151). 

2.  Actions  of  Reduction. — In  such  actions  there  is  little  or  nothing 
peculiar  in  the  matter  of  expenses.  The  successful  party  is  entitled  to 
expenses,  unless  there  be  a  number  of  special  reasons  showing  it  to  have  been 
very  doubtful  in  the  course  of  the  proceedings  which  party  was  right  and 
which  was  wrong.  Tlie  interest  which  the  unsuccessful  party  may  have 
had  in  defending  is  nothing  {Gifforcl,  1837,  15  S.  1255,  per  Ld.  Glenlee ; 
Grieve,  1869,  8  M.  317).  In  a  reduction  of  a  decree  for  aliment,  it  w^as 
pled,  as  a  preliminary  plea,  that  the  expenses  of  obtaining  the  decree  should 
be  paid  before  an  order  to  satisfy  production :  the  defence  was  repelled  on 
consignation  of  a  sum  sufficient  to  cover  said  expenses  {Bradley,  1895,  2 
S.  L.  T.  370). 

3.  Proving  of  the  Tenor. — Expenses  are,  as  a  rule,  given  against  the 
defender  only  where  extra  expense  has  been  caused  by  his  unreasonable 
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opposition  (Richmond,  1860,  7  ^I.  Or.G).     If  the  c((sus  amimonis  be  tlie  act 
of  tlie  (lefuiidor,  lie  may  be  bold  liable  {Ihowne,  1872,  10  M.  397). 

4.  Special  Cases. — In  special  cases  concerning'  tbc  construction  of 
trust  deeds  all  parties  get  their  expenses,  if  tbe  questions  raised  are  the 
ambiguity  or  obscurity  of  the  deed.  liy  31  &  '.j'l  Vict.  c.  100,  s.  6'!,  it  is 
provided' that  tlie  Court  .shall  dispo.se  of  all  (juestions  of  expenses  in  special 
cases.     [For  general  rule  as  to,  see  Baroness  Gray,  1870,  7  S.  L.  W.  633.] 

5.  Midtijdepoinilinfjs.— The.  expenses  of  the  real  raiser  f(»rrn  a  prefer- 
able charge  on  the  fund  in  medio,  unless  the  action  is  dismissed  as  incom- 
petent {Jfcj>hurns  Tr.,  1894,  21  It.  1024).  It  is  considered  that  the 
expenses  of  the  real  raiser  will  never  be  allowed  as  against  an  unsuccessful 
claimant  (Shaw,  1894,  2  S.  L.  '1'.  110).  The  nominal  raiser  is  also  entitled 
to  any  expense  he  may  l)e  put  to.  Kaisers  are  personally  liable  for  the 
expenses  of  claimants  when  the  Court  considers  that  the  process  has  l^eeu 
raised  unnecessarily  (Home's  Trs.,  1834,  12  S.  727).  Each  claimant  bears 
his  own  expenses,  unless  his  claim  have  been  opposed  {Buchanan,  1830, 
8  S.  516).  So  long  as  the  fund  is  in  manihus  curice,  any  person  is  entitled 
to  put  in  a  claim.  If  a  claimant  be  not  called  as  defender,  he  may  lodge 
his  claim  at  any  time  without  payment  of  expenses  (Johnston,  1832,  10  S. 
195) :  but  if  he'  has  been  called  as  defender  and  has  failed  to  lodge  his 
claim  within  the  allotted  time,  he  will  usually  be  called  on  to  pay  all 
expenses  previousl}'  incurred  (Dipnond,  1877,  5  li.  196).  If  an  interlocutor 
has  been  issued  ranking  and  preferring  claimants,  parties  who,  though 
called,  fail  to  lodge  claims,  are  allowed  to  reclaim,  for  the  puri)Ose  of  lodging 
claims,  on  condition  of  their  paying  all  prior  expenses,  which  wouldnot  be 
available  at  future  stages  of  the  case  {Binnie's  Trs.,  188:'.,  10  K.  1075).  In 
a  case  where  objections  were  not  timeously  lodged,  the  Loid  Ordinary 
atlmitted  them  on  payment  of  £2,  2s.  (Maenah,  1893,  1  S.  L.  T._  262). 
When  (questions  of  construction  of  trust  deeds  and  succession  are  tried  by 
multiplepoinding,  then,  if  the  subject  of  the  action  be  the  aml)iguity  or 
uncertainty  of  "the  deed,  expenses  of  all  parties  will  l)e  allowed  out  of 
the  estate!  The  expense  of  trying  ([uestions  of  validity  has  also  been 
allowed  (Oodincs  Trs.,  1878,  5  PJ  782).  There  is  no  general  rule  as  to_the 
expenses  of  all  parties  being  allowed  out  of  the  trust  funds  (Moram,  1867, 5  M. 
353).  Where  the  Court  is  of  opinion  that  the  bringing  an  action  of  nndtiple- 
poinding  was  incompetent  and  mmeccssary,  the  parties  bringing  it  may  be 
held  personally  liable  in  expenses  {Macl-cnzics  Trs.,  1895,  2  S.  L.  T.  416). 

6.  Consistorial  Actions. — A.  Divorce  and  Separcdion. — If  a  woman  has 
no  sei)arate  estate  of  her  own,  she  is  entitled  to  interim  decree  against  her 
husband  for  a  sum  sufficient  to  enable  her  to  defend  an  action  of  divorce 
(Dirvn,  1841,  3  D.  559).  Xo  interim  award  will  be  given  until  defences 
have  been  lodged  (Anderson,  4  S.  L.  T.  50).  In  actions  of  separation, 
interim  award  is  sometimes  refused  {Stewart,  1863,  1  M.  449).  Her  agent 
should  from  time  to  time,  during  the  progress  of  the  case,  apj^ly  for  interim 
awards.  Lord  Fraser  was  of  opinion  that  this  practice  was  affected  J  »y  the 
Married  Women's  Property  Act.  In  the  case  of  MUnc  (1885,  13  P.  304), 
he  stated  that  the  foumlation  on  which  this  practice  rested  had  been  cut 
away:  "the  practice  rested  on  this  principle,  that  the  wife  had  no  i.ersonal 
estate.  It  was  all  swept  away  by  the  husband's  y»s  mar  Hi."  This  vie\y, 
however,  appears  to  go  too  far.  It  may  be  taken  for  granted  that  a  wite 
without  personal  estate  will  be  entitled  to  decree  for  interim  sums,  and  to 
her  whole  expenses  at  the  end  of  the  action,  whether  successful  or  not 
(opinion  of  Ld.  Pres.  Inglis  in  Milne,  supra  ;  Penman,  1894,  2  S.  L.  T.  208). 
Where,  however,  the  judge  was  of  opinion  that  the  defender's  defence  was 
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utterly  frivokms,  no  expenses  were  awarded  (Nifihrt,  1895,  2  S.  L.  T.  9G : 
see  also  Kirl-hoj^e,  189G,  -i  S.  L.  T.  273).     A  full  statement  uf  the  wife's 
funds  must  be  submitted  to  the  Court  (Fit/,  18G2,  24  D.  1444).     When 
the  wife  is  pursuer,  the  position    is  somewhat  diflcrent.     A  good  primd 
facie  case  is,  as  a  rule,  necessary  l)efore  a  woman,  when  pursuer,  obtains 
'an  award  of  expenses :  formerly  ^rmiplena  probatio  was  necessary  {UErncHti, 
18S2,  9  Iv.  655).     This  interin'i  award  is  given  to  meet  current  expenses, 
and  not  to  pay  tlie  agent's  business  account  {Mitchell,  189:5,  1  S.  L.  T.  179). 
When  the  wife  lias  sejiarate  estate,  the  wife  is  not  entitled  to  ex])enses,  in 
the  eyent  of  her  being  unsuccessful,  whether  she  is  pursuer  or  defender; 
nor  has  the  husband  to  pay  interim  awards  {Macfarlane,  1844,  6  I).  1220; 
Hcndcrmn,  1888,  16  K.   84).     It  is  for  the  Court  to  determine  what   is 
separate  estate:  the  earning  of  wages  is  not  separate  estate  (M/7if,  1885, 
1.3  E.  3)04).     A  wife  with  separate  estate  is  lial)le  in  costs,  like  any  other 
litigant  (Froehel,  1884,  22  S.  L.  11.  22;  but  see  Mackenzie,  1895,  32  S.  L.  E. 
45o).      It  has  neyer  l)een  laid  down  that,  in  counter-actions  of  divorce, 
where  the  husband  is  successful  in  both  and  the  wife  is  found  lial)le  in 
expenses  in  the  action  raised  at  her  instance,  these  expenses  are  to  be  set 
off  ao-ainst  the  expenses  wliich  have  been  awarded  to  her  in  the  other 
action  (but  see  Craiij,  1852,  14  I).  829).     If  the  wife  is  successful  in  the 
Outer  House,  she  is  entitled  to  expenses  to  defend  the  judgment  {Symington, 
1874,  1  E.  1006).     If  the  husband  is  successful  and  the  wife  appeals,  she 
lias  not  the  same  right,  unless  the  Court  is  of  opinion  that  her  appeal  was 
justifiable  {Hoey,  1884,  11  E.  905  :  Hunt,  1893,  31  S.  L.  E.  244:  Bosc,  1894, 
2  S.  L.   T.  33;  Montgomery,  1881,  8  E.  403:  Kirk,  1875,3  E.  128).     In 
reductions  of  decrees  of  divorce,  the  wife,  if  unsuccessful,  is  refused  her 
expenses  {Begg,  1889,  16  E.  550).     By  the  Conjugal  Eights  Act,  1861,  24  & 
25  Vict.  c.  86,  s.  7,  a  co-defender  may  l)e  found  lial)le  in  the  whole  expenses 
of  process  {Munro,  1877,  4  E.  332).     If  the  co-defender  was  not  aware  that 
the  woman  was  married,  he  will  not  probably  Ije  held  liable  {Kydd,  1864, 
2  i\I.  1074).     On  the  other  hand,  the  co-defender  will  get  his  expenses  if  he 
is  assoilzied,  unless  in  exceptional  circumstances  {Ediixird,  1879,  6  E.  1255  ; 
Collins,  1882,  10  E.  250).     When   expenses   are   awarded   against   a  co- 
defender,   the   award   only   covers    expenses   prior   to   decree,  and   those 
necessarily  consequent  thereon  {Hamilton,  1896,  4  S.  L.  T.  274). 

B.  Declarator  of  Marriage. — Except  in  exceptional  circumstances,  the 
female  litigant  is  not  entitled  either  to  interim  expenses  or  to  the  expenses 
of  process,  unless  successful  {Brovsne,  1843,  5  D.  1288).  If  there  is  a  strong 
primd  facie  presumption  in  her  favour,  she  may  be  awarded  an  interim  sum 
{Browne,  supra).  On  the  other  hand,  if  successful  before  the  Lord  Ordinary, 
she  will  be  allowed  an  intorim  amount  to  defend  the  judgment  (Forstcr, 
1869,  7  M.  546). 

C.  Declarator  of  Nullity. — If  the  woman  sues  for  nullity,  slie  admits  the 
invalidity  of  the  marriage,  and  can  have  no  allowance  ;  if  she  is  defendant 
and  alleges  the  validity  of  the  marriage,  she  may  have  an  award  p)endentc 
lite  (Stewart  on  Marriage  and  Divorce,  p.  369).  It  is  probable  that,  so  long 
as  a  woman  retains  i\\Q  primd  facie  character  of  wife,  she  will  be  entitled  to 
interim  expenses  (Mackay's  Practice,  vol.  ii.  p.  561).  After  final  decree 
of  nullity,  expenses  will  not  be  given  to  the  unsuccessful  wife. 

D.  Actions  of  Aliment. — The  wife  may  in  such  actions  obtain  an  interim 
award  {CromUe,  1868,  6  M.  776). 

E.  Custody  of  Children. — In  petitions  for  custody,  there  is  no  general 
rule  as  to  expenses.  In  two  comparatively  recent  cases,  expenses  have 
been  refused  to  the  wife  {Beattie,  1883,  11   E.  85;  Lang,  1869,  7  M.  445); 
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wliilo  iu  two  otliers  ex])Ciises  were  allowed  {Lilkij,  1877,  4  11.  .'j97  :  Bloc, 
1882,  9  IJ.  804). 

7.  Dilvje.ncc. — in  (o/Jin/lcalioiis,  it  is  improper  to  insert  any  conclusion 
for  expenses  in  the  summons,  and  no  expenses  will  l)e  awarded  unless  there 
is  unreasonable  oiJposition  (Sliaiurs  rnidice,  ii.  G7o).  In  adjudications  in 
implement,  there  is  usually  a  conclusion  for  expenses  in  the  event  of  the 
defender  aitjjeariug  and  occasioning  expense  {Juridical  Styles,  "  ii\gnet 
Letters"),  in  /urlJicuminf/s,  exyjenses  are  concluded  for  only  against  the 
common  debtor  (Mackay's  Practice,  ii.  554).  If  the  debt  is  not  disjHited, 
the  expenses  are  not  recoverable  (Ma//,  1825,  4  S.  70,  per  Ld.  Glenlee). 
in  ■poiiidiiKj  and  sale  and  iwindimj  of  the  (jround,  it  is  not  competent  to 
poind  sutHcient  property  to  cover  the  expenses  of  the  diligence :  they  must 
be  recovered  l)y  a  separate  action.  In  sequestrations  for  rc7it,ii  the  land- 
lord uses  this  remedy  for  the  purjiose  of  creating  a  security,  he  must  do  so 
at  his  own  cost  {Uurduu,  18^0,  14  S.  954).  The  expense  of  u.sing  arresl- 
ments  and  inhibit io7is  on  the  dependence  of  an  action  is  never  awarded  as 
part  of  the  expenses  of  process  (Black,  1887,  14  R.  678 ;  Symiiujton,  1874, 
1  It.  lOOGY  There  seems  to  be  no  general  rule  as  to  the  expense  of  recal 
of  diligence  under  1  &  2  Vict.  c.  114,  s.  20.  Except  in  cases  where  the  use 
of  diligence  is  nindous,  oppressive,  or  in  any  sense  hnproper,  the  cost  of 
recal  falls  on  the  party  requiring  the  discharge,  l)ut  Ijcyond  this  there  is  no 
general  rule  (Lainrj,  1868,  6  M.  282).  The  Court  has  recently  held  that  a 
party  who  had  used  diligence  was  not  bound  to  loose  it  extrajudicially,  and 
was  not  liable  in  the  expense  of  havhig  it  recalled  (Boy,  1891,  18  Ii.  717; 
Ilohcrtson,  1896,  4  S.  L.  T.  174). 

Expenses  as  Affkctinu;  DiFi-KifEXT  Takties. 

1.  The  Crown.— V>y  19  &  20  Vict.  c.  56,  s.  24,  it  is  provided  that  in  all 
cases  at  the  instance  or  on  behalf  of  the  Crown  against  any  person  or 
persons,  or  against  the  Crown  at  the  instance  of  any  person,  the  successful 
party  shall  be  entitled  to  an  award  of  expenses.  This  applies  to  civil  cases 
only,  not  to  criminal  cases.  Justices  of  the  Peace  cannot  award  expenses 
iu  such  cases  ( iri/so/;,  1878,  5  P.  1097  :  trdroys,  1866,  4  M.  ij'oiS  :  but  see 
Alison,  1862,  1  M.  87).  When  the  Crown  merely  concurs  in  an  action, 
stipulating  for  no  responsibility  as  to  expenses,  the  Court  will  refuse  to 
lind  the  Crown  liable  {Stephen,  1878,  6  P.  282). 

2.  Doniinus  litis. — A  dominus  litis  has  been  delinctl  as  ''a  party  who 
has  an  interest  in  the  subject-matter  of  the  suit ;  and  through  that  intere_st, 
a  proper  control  over  the  proceedings  in  the  action  "'  (Mathieson,  1853, 
16  D.  19).  His  interest  in  it  must  be  direct,  and  he  must  expect  to  obtain 
some  ultimate  benefit  from  its  issue  (Potter,  1870,  8  ]\I.  1064).  To  establish 
the  character  of  doininas  litis,  it  must  be  shown  that  the  party  was  in 
reality  the  principal  disch)sed  or  undisclosed,  in  the  action,  and  that 
the  actual  litigant  was  inerelv  his  agent  (Eraser,  1895,  33  S.  L.  P.  594; 
IhehcHy,  1895,  2  S.  L.  T.  408;  Armstron<i,-\'^^h,  2  8.  L.  T.  525).  ^  When  a 
party  not  mentioned  in  the  action  is  the  true  dominus  litis,  the  Court^will 
either  reciuire  the  nominal  litigant  to  tind  caution  (Jenhins,  1869,7  M.  739), 
tu-  hold  the  dominus  litus  liable  in  expenses  in  the  event  of  hiWure  (Thomson, 
1878,  5  P.  561 ;  Ilephurn,  1874,  1  P.  875).  The  fact  tliat  a  law  agent  has 
taken  an  assignati<ni  of  his  client's  claim  and  action,  in  security  of  debt,  does 
not  constitute  the  agent  dominus  litis  {Fraser,  1839,  1  D.  882:  Walker, 
1843,  2  Bell's  App.  57). 

:'..   Husband  and  Wife.— A  husl)and  is  liable  in  our  law  for  all  expense 
incurred  bv  bis  wife  wlucli   may  be  necessary  "for  her  i)ersonal  safety,  the 
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maintenance  of  her  honour,  or  the  preservation  of  her  status  in  society  " 
(Eraser  on  H.  &  W.  G14:  for  what  is  included  under  necessary  expenses, 
see  Wilson,  18G8,  3  L.  E.  Ex.  63).  The  expense  of  a  consistorial  action  is  a 
necessary  expense  {Broivn,  25  L.  J.  (,>.  B.  193).  When  a  wife  has  separate 
estate,  speaking  generally,  procedure  for  its  recovery  is  a  debt  of  her  own 
{Broini,  1830,^8  S.  834'^:  for  expenses  of  a  consistorial  action  when  the 
wife  has  separate  estate,  see  p.  1G3  of  this  volume).  If  the  husband 
concurs  with  his  wife  in  an  action  relating  to  his  wife's  separate  estate,  he 
will  he  jointly  liable  with  his  wife  for  the  expenses  (Fraser,  1892, 19  E.  564; 
Scott,  1851,  13  D.  503).  The  concurrence  must,  however,  be  clear  and 
explicit  (  Whitehead,  1893,  20  E.  1045).  If  he  refuses  so  to  concur,  he  may 
or  may  not  be  liable,  accordnig  as  the  Court  is  of  opinion  that  his  refusal 
was  or  was  not  justifiable  (Eraser  on  H.  &  W.,  2nd  ed.,  p.  584).  A  husband 
is  not  liable  for' his  wife's  delicts  or  quasi-delicts,  or  for  expenses  in  connec- 
tion therewith  {Scorgie,  1872,  9  S.  L.  E.  292). 

4.  Joint  Litiijants  and  Several  Drfenders. — Joint  litigants,  maintaining 
the  same  pleas,  are  only  entitled  to  one  set  of  expenses  (Bell,  1883, 10  E.  905  ; 
Burrell,  1877,  4  E.  1133:  Duhs,  1876,  3  E.  758;  Stoit,  1878,  16  S.  L.  E.  5. 
But  see  Welsh,  1894,  31  S.  L.  E.  687).     One  of  several  litigants,  who  is 
alone  successful  in  the  Outer  House,  is  entitled  to  a  watching  fee  in  the 
Inner  House  (Pcdmer,  1871,  10  M.  185).     When  two  litigants  conduct  a 
case  jointly,  and  one  gets  decree  with  expenses,  these  expenses  are  limited 
to  the  amount  he  will  have  to  pay  to  his  agent :  it  includes  all  his  separate 
expenses,  and  one-half  the  joint  expenses  (Bohertsov,  1875,  2  E.  970).    Where 
three  defenders  employed  the  same  agent,  and  one  only  was  successful,  he 
was  found  entitled  to  only  one-third  of  the  agent's  expenses,  in  so  far  as 
incurred  on  behalf  of  the  three  defenders  in  common  (Arthur,  1895,  22  E. 
004).     A  joint  litigant  will  be  responsible  for  expenses  even  though  his 
taking  part  in  the  action  caused  no  additional  expense  (Watsons  Trs.,  1887, 
14  E.  718);  and  a  litigant  against  whom   expenses   have   been  awarded, 
while  his  co-litigants  have  been  successful,  is  lialjle  in  such  expenses  as  he 
would  have  had  to  pay  had  he  been  sole  litigant  (M'Leod,  1870,  8  M.  528). 
A  party  successful  against  joint   litigants  is  entitled  to  expenses  against 
them  all,  jointly  and  severally,  reserving  relief  to  each  inter  se  (M'Glashan's 
Sh.  Ct.  Practice,   p.   325) ;  joint   defenders  will  only  be  lial>le  singuli   in 
solidum    if    the    decree   is  against    them    all    conjunctly   and    severally : 
several  pursuers  will  be  thus  liable,  whetlier  decree  be  in  this  form  or  not 
(Logan,  1852,  15  D.  94).     Simple  concurrence  involves  liability  for  expenses 
(Alexander,  1856,  18  D.  617).     Where  one  of  several  litigants  abandons,  he 
will  be  conjunctly  and  severally  liable  for  all  the  expenses  up  to  the  date 
of  decree  against  him,  with  a  right  of  relief  (Afaclrnzie,  1852,  15  D.  61). 
Where  expenses  are  ajiportioned  amongst  several  litigants,  the  liability  of 
each  for  expenses  is  pr(jportionate  to  the  amount  decerned  for  against  them 
in  the  action  (Blain,  1836,  14  S.  361).     So  where  creditors  on  a  bankrupt 
estate  were  assoilzied  with  expenses  from  an  action  against  them  by  the 
trustee,  Init  failed  to  obtain  their  expenses  owing  to  want  of  funds,  they 
divided  the  expense ^;ro  rata  (Cruickshank,  1843,  5  I).  1158).    Anyone  sistiug 
himself  as   a  party  to  an  action  is  liable  for  all  expenses  prior  to  his 
appearance  (Torle.t,  1849, 11  D.  694  ;   Wallace,  1836, 14  S.  599  :  but  see  Muir, 
1843,  5  D.  579).     If  a  pursuer,  at  the  instance  of  the  defender,  calls  new 
parties  as  defenders,  and  is  unsuccessful  against  them,  the  original  defender 
will  be  liable  for  the  expenses  of  the  new-comers  (Brownlie,  1855,  17  D. 
422).     When  one  of  several  defenders  o]>poses  on  a  preliminary  plea,  the 
whole  expense  falls  on  his  shoulders  alone  ( IF/ii7fAm(?,  1862,  24  i).  313). 
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When  one  of  two  defenders  is  assoilzied,  the  unsuccessful  defender  is  held  to 
have  been  the  cause  of  the  expense  of  the  successful  defender,  and  is  liable 
in  all  expenses  incurred  (Beattie,  18G3,  1  M.  434;  Simpson,  1883,  10  E. 
028;  Straiton  Estate  Co.,  1880,  8  R.  299;  liooncy,  1895,  33  S.  L.  K.  7; 
Cowan,  1877,  5  R.  241).  This  rule  is  not,  however,  absolute  {Palmer,  1871, 
9  S.  L.  R  134).  Whenever,  in  the  case  of  several  defenders,  the  Court  finds 
tlieni  entitled  to  expenses  generally,  it  is  intended  that  the  question  is 
reserved  for  consideration  subsequent  to  taxation  {Cameron,  1893,  1  S.  L. 
T.  259).  Wiiere  decree  for  expenses  goes  out  against  several  defenders 
jointly  ix\\(\  severally,  and  one  of  them  offers  to  pay  the  whole  sum  on 
obtaining  from  the  pursuer  an  assignation  of  the  decree,  he  is  entitled  to 
obtain  the  assignation  {Maekay,  18'J0,  4  S.  L.  T.  294). 

5.  2Vustees. — A.  Generally. — There  is  a  general  rule  of  Scots  law,  that 
every  sum  or  subject  is  primarily  and  inherently  burdened  with  the 
necessary  expense  of  taking  care  of  itself  {Anderson,  1839,  1  I).  889). 
p]  very  one,  however,  is  not  entitled  to  attack  a  trust  deed  in  the  expectation 
that  the  expenses  of  doing  so  will  come  out  of  the  trust  funds.  In 
questions  of  ambiguity  ( Whyte,  1881,  8  li.  940),  or  of  inqierfection  of  the 
deed  {Graham,  1850,  13  U.  420),  or  where  the  decision  clears  a  point  in 
the  administration  of  the  trust, — the  Court  will,  as  a  rule,  give  expenses  to 
all  parties  out  of  the  trust  funds  {Lloyd's  Curator,  1877,  5  R  289);  so,  too, 
when  all  the  parties  sign  a  joint  minute  consenting  to  the  expenses  being 
paid  out  of  the  fund  {Walhrr's  Trs.,  1870,  7  8.  L.>..  541).  AVhere  doing 
so,  however,  means  that  the  successful  party  pays  the  expenses  of  the 
unsuccessful,  the  Court  will  refuse  to  follow  this  rule  {Kennedy,  1841, 
3  D.  1266):  wherever,  in  fact,  following  the  rule  will  impose  a  hardship, 
the  Court  will  refuse  to  follow  it.  Where  a  trustee  is  removed  for 
misconduct,  he  may  be  hekl  personally  responsible  for  the  expense  of  the 
petition  to  remove  him  {Jackson,  1865,  4  M.  177),  and  he  certainly  will  be 
refused  the  expense  of  resisting  the  petition  {TJiomson,  1865,  3  M.  336). 
All  the  judicial  expenses  incurred  by  a  trustee  in  managing  a  trust  estate 
fall  to  be  paid  out  of  the  capital  of  the  estate  {Baxter  and  MitcluU,  1864,  2 
M.  915).  The  expenses  of  an  action  of  distribution  and  exoneration  form 
a  good  charge  on  the  estate. 

]).  Personal  Liability  to  Tliird  Parties. — On  this  matter  Ld.  M'Laren 
observes :  "  Subject  to  certain  exceptions  ...  a  trustee  is  generally  liable 
to  creditors  for  any  expense  which  may  be  occasioned  by  opposition  on  his 
part  to  their  just  demands"  (M'Laren  on  Wills,  vol.  ii.).  If  trustees 
have  an  action  raised  against  tliem  in  their  trust  capacity,  and  defend  it 
reasonably,  decree,  it  is  thought,  will  only  be  given  against  them  qua 
trustees  {Yvunri,  1876,  3  R.  991;  Kirkland,  1842,4  D.  613;  but  see  the 
recent  case  of  Craif/,  1896,  34  S.  L.  R.  22).  If  decree  go  against  them  qua 
trustees,  they  will  not  be  personally  liable,  even  if  they  have  not  sufficient 
trust  funds  to  meet  the  expenses  {Craiy,  siq)ra:  Davidsons  Tr.,  12  D. 
1069).  If,  however,  the  trustees,  in  the  opinion  of  the  Court,  act  unreason- 
ably in  defending  an  action,  and  generally  if  tiiey  are  pursuers,  decree  will, 
in  the  event  of  their  being  unsuccessful,  be  given  against  them  personally 
{Scott,  1826,  5  S.  172;  WJ/lie,  1834,  13  S.  40;  dyne's  Trs.,  1840,  2  D.  554; 
but  see  Craiy,  sujrra).  The  reasons  of  a  trustee's  liability  are  thus  stated 
by  Ld.  Cringletie  in  Gibson  v.  Pearson  (1833,  11  S.  056):  ''If  he  have  not 
funds  of  the  estate,  he  ought  not  to  litigate  ;  or  if  he  do,  he  must  recover  his 
relief  from  his  constituents  .  .  .  The  trustee  is  the  representative  of  the 
creditors :  he  is  their  mandatary :  he  has  their  authority  to  carry  on  the 
suit:  and  if  he  lias  not  funds  in   bis  hands,  it  is  his  dutv  to  call  on  them 
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to  contribute  to  relieve  him."  In  this  case  the  party  was  a  trustee  in 
bankruptcy,  bat  the  above  opinion  is  applicable  to  ordinary  trustees  as  well. 
A  trustee  is  in  the  same  position  as  an  ordinary  person :  execution  pendmg 
appeal  may  be  granted  agahist  him  personally  {Rohaison,  1823,  2  S.  553), 
he  may  be  compelled  to  liiid  caution  {Richmoiul,  1850,  12  D.  1017),  he  may 
be  decerned  against  as  dominus  litis  {Fleming,  1829,  8  S.  172).  What  he 
ought  to  do,  if'lie  has  no  trust  funds,  is  to  obtain  from  the  beneficiaries  a 
written  agreement,  shifting  the  real  responsibility  on  to  their  shoulders. 
In  actions  of  reduction  of  trust  settlements,  trustees  stand  in  a  peculiar 
position :  they  are  entitled  to  defend  an  action  of  this  description  without 
personal  liability,  so  long  as  they  have  been  acting  in  good  faith  {Graham, 
1860,  23  D.  41 ;  see  also"  Watson,  1875,  2  E.  344,  per  Ld.  Pres.  Inglis). 

C.  Lialility  to  Beneficiaries. — In  {^[uestions  with  persons  claiming  under 
a  settlement,  a  trustee  is  entitled  to  his  expenses  out  of  the  fund  {Dunbar, 
1850:  1"^  !>•  54);  so  also  he  is  entitled  to  the  expense  caused  by  an  action 
for  his  exoneration,  so  long  as  such  an  action  is  not  rendered  necessary  by 
the  fault  or  neiiligence  of  the  trustee  himself  {Preshytenj  of  Dundee, 
1863,1  M.  ■^?>\  Hill,  18  D.  316;  Kerr's  ^rs.,  1850,  12  D.  1041).  The 
test  of  liability  in  actions  against  beneficiaries  is  hona  fides  {Diekson,  1829, 
8  S.  99;  Clynes  Trs.,  1848,  10  D.  1325).  Unless  they  act  unreasonably  or 
recklessly,  they  are  entitled  to  their  expenses  out  of  the  estate,  upon  the 
principle  that  representative  persons  are  entitled  to  the  costs  necessarily 
incurred  in  the  interests  of  their  constituents  {Gibson,  1895,  22  Pi.  889). 
A  legatee  is  entitled  to  his  legacy  free  of  the  expense  of  realisation,  and  so 
is  not  liable  for  any  expenses  occasioned  by  proceedings  initiated  for  the 
fortlicoming  of  his  legacy  {M'Eachern,  1865,  3  ]\I.  833:  Murray,  1831,  9  S. 
631).  The  expense  of  litigation  between  trustees  does  not  fall  on  the 
trust  estate  {Fothcringhavi,  1852,  14  D.  427). 

6.  Tutors  and  Curators. — The  position  of  a  tut<jr  in  the  matter  of  liability 
is  different  from  that  of  a  trustee:  a  trustee  may  generally  obtain  the 
sanction  of  his  beneficiaries,  a  tutor  must  act  on  his  own  responsibility. 
The  Court  accordingly  deal  more  leniently  with  a  tutor  {Thomson,  1840,  2 
D.  1234).  He  will  only  be  held  personally  liable  if  the  proceedings  are 
unnecessary  or  improper,  or  if  the  action  is  calumnious  {Johndone,  1856,  18 
D.  343).  So,  too,  with  a  curator  bonis:  he  will  be  personally  liable  for  any 
breach  of  duty  {Forbes,  1845,  7  D.  853).  Where  a  curator  applies  to  the 
Court  for  powers,  the  expense  of  his  application  will  be  paid  out  of  the 
funds  {Aikman,  1863,  1  M.  1140).  A  curator  bonis  is  not  entitled  to 
charge  for  professional  business  done  in  connection  with  the  estate,  in 
addition  to  his  commission,  except  for  sums  actually  out  of  pocket  {Kennedy, 
1860,  22  D.  567).  As  to  a  curator  eid  litem,  there  can  be  no  decree  for 
expenses  against  him  {Freiser,  1847,  0  D.  903;  White,  1894,  21  R  649). 
Curators  ad  litem  are  entitled  to  professional  remuneration  {Pirie,  1851,  13 
D.  841).  A  father  litigating  as  tutor  to  his  son  is  to  be  regarded  as  a 
voluntary  trustee,  and  as  therefore  personally  liable  for  expenses  in  the 
event  of  want  of  success  (  White,  1894,  21  11.  649).  Where  a  daughter,  with 
the  consent  and  concurrence  of  her  father,  brought  an  action  for  damages 
and  was  unsuccessful,  the  Court  found  the  father  liable  in  expenses  {Fraser, 
1892,  19  Pt.  564). 

7.  Judicial  Factor. — In  a  petition  for  the  appointment  of  a  judicial  factor, 
the  ordinary  rules  as  to  expenses  apply  {Thomson,  1865,  3  M.  336).  When 
there  is  a  competition  for  the  office,  the  Court  may  or  may  not  allow  the 
expenses  of  all  parties  out  of  the  fund.  Tlie  rule  seems  to  be  that  the 
unsuccessful  competitor  will  not  get  his  expenses  out  of  the  estate  unless 
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his  procedure  sliull  have  been  necessary  and  useful  to  Uie  esUile  (i^V'y<///,  1852, 
14  D.  850).  As  to  the  expense  of  recal  of  appointment,  it  will  not  he 
allowed  out  of  the  estate  if  the  factor  has  misconducted  himself  or  failed  in 
the  discharge  of  his  duty:  the  factor  will  be  held  personally  liable  (]2  & 
13  Vict.  c.  51,  s.  G  ;  Tiionis  on  Jiulkkd  Factors,  2nd  ed.,  p.  51li).  As  lo  the 
personal  liability  of  a  judicial  factor,  the  whole  question  was  under  tiie  con- 
sideration of  seven  judges  in  the  recent  case  of  Crai<j  v.  Ifo'ju,  1896,  34  S.  L.  K. 
22 :  in  this  case  it  was  held  that  a  judicial  is  not  personally  liable  where 
the  decree  finds  him  liable  "  as  judicial  factor."  It  is  a  matter  of  regret 
that  the  larger  (juestion  was  not  decided,  viz.  whether  a  judicial  factor 
who  is  unsuccessful  is,  as  a  rule,  to  l)e  made  personally  liable  :  four  of  the 
judges  were  of  ojjinion  that  he  was,  and  tiiree  that  he  was  not,  but  the 
question  was  not  actually  decided.  All  the  autliorities  on  the  subjects 
were  referred  to  in  tlie  case  of  Crai'j,  and  will  be  found  in  the  rep«jrt  of 
that  case. 

8.  Puhlic  Ofwials. — A  body  of  public  trustees  are,  it  is  considered,  in 
the  same  position  as  ordinary  trustees  in  regard  to  personal  hability  (see 
YuHn;i,  1876,  3  K.  991,  and  7  E.  891 ).  The  expense  of  promoting  or  opposing 
Bills  in  Parliament  will  only  fall  on  the  trustees  themselves  in  the  event  of 
the  promotion  or  opposition  not  l)eing  a  fair  and  reasonable  act  of  adminis- 
tration on  their  part  {Perth  Water  Commissioners,  1879,  (1  P.  1050).  There 
is  all  the  ditference  between  opposition  by  a  governing  Ijody  to  the  pro- 
positions of  third  parties,  and  op])osition  to  the  propositions  of  its  own 
constituents  (/A.  per  Ld.  Moncreill).  Where  it  is  necessary  for  a  burgh, 
through  its  officials  or  other  authority,  to  petition  the  Court  to  appoint  a 
returning  oiticer  to  conduct  an  election,  the  expense  falls  on  the  corporation 
funds  {Mwirhead,  1886,  14  E.  18).  As  to  charity  trustees,  they  will  be 
allowed  out  of  the  charity  funds  the  costs  of  all  proceedings  conscientiously 
and  properly  directed  to  the  just  ends  of  administering  the  cliarity  {Clc2^hane, 
1864,  2  M.  (H.  L.)  7). 

9.  Agents. — A.  Liahilitij  of. — There  are  certain  items  in  which  a  law 
agent  is  alwavs  liable  in  the  first  instance;  such  are,  the  fees  of  Court,  the 
fees  of  a  Commissioner  {M'Lachlan,  1851,  13  D.  1345  :  :Mackay's  Practice, 
vol.  ii.  570),  fees  to  counsel's  clerks,  though  not  fees  to  counsel  {Fortune's 
Fxeciitors,  1864,  2  M.  1005:  Cullcn,  1862,  24  D.  1132);  the  expense  of 
printing  {NeilL  &  Co.,  1850,  12  D.  618),  of  witnesses  {M'Bonahl,  1839,  1  D. 
677)  and  of  jurors:  also  the  expense  of  an  accountant  employed  to 
make  up  a  state  of  accounts  {Hutcheon,  1831,  9  S.  511).  Apart  from  these 
items,  an  agent  will  only  be  held  personally  responsible  for  gross  negligence 
or  fault  (Begg  on  Law  Agents,  p.  280).  If  an  agent  conducts  a  case  without 
the  authority  of  his  i)rincipal,  he  will  be  personally  liable  to  his  oi)iionent, 
if  the  principal  disclaims  {Maajneen,  1826,  4  S.  786;  Coican,  1S:'S,  14  S. 
634).  An  agent  acting  for  an  insane  person  is  ]»ersonally  liable,  as  an 
insane  person  cannot  give  a  mandate  {M'Call,  1862,24  1).  393;  but  see 
Begg  on  Zaic  Agents,  p.  282).  If  a  t[uestion  rises  as  to  an  agent's 
authority,  he  must  produce  his  mandate  :  if  he  fails  to  do  so,  he  may  be 
held  personally  liable  {Ifephnrn,  1874,  1  II.  875). 

B.  Remuneration  of. — A  law  agent  has  a  right  to  remuneration.  The 
fact  of  employment  involves  this  iv^\\i  {Wallace.  1825,  6  S.  1018),  though 
it  mav  be  lost  by  a  specific  agreement  {Bayne,  1836,  15  S.  22  :  Lvckharts, 
1830,^9  S.  134).  This  remuneration  is  regulated  l)y  rules.  An  agent  for 
several  co-litigants  has  a  claim  against  each  for  the  whole  expenses 
( Webster,  1852,  14  D.  932).  It  is  the  practice  to  allow  a  law  agent,  who 
has  conducted  Ins  own  case,  to  make  professional  charges.    (As  to  the  items 
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allowed,  see  Ciithberfson,  18G0,  22  D.  380.)  An  unlicensed  law  agent  is 
entitled  to  nothing  but  his  outlays  {IrcIamJ,  1851,  13  D.  1226).  Agent's 
fees  are  regulated  by  A.  S.  15  July  1870.  lleniuneration  may,  however, 
be  allowed  beyond  the  usual  rates,  though  this  is  rarely  done  {Bolden,  1850, 
12  D.  708).  It  is  thought  that  a  law  agent  could  not  enforce  an  agreement 
under  which  he  was  to  receive  more  than  the  usual  professional  remunera- 
tion (Begg  on  Law  Atjcnts,  p.  121).  An  agent  may  agree  to  act  for  nothing, 
or  only  to  charge  outlays,  taking  his  chance  of  recovering  expenses  in  the 
event  of  success  (A.  S.  15  July  1876).  One  or  other  of  these  courses  is 
followed  when  one  agent  is  acting  for  another. 

C.  Agent -Disburscr. — See  Hypothec. 

U.  Agent's  Lien. — See  Lien. 

E.  Agent  and  Client. — See  Taxation. 

F.  Lav:  Agent's  Aecoiuit. — For  forms  of  agent's  accounts,  see  Monteith 
Smith  on  E.cpenses,  Appendix.  There  are  no  imperative  regulations  on  the 
subject.  The  account  should  contain  all  the  matter  necessary  to  enable 
the  Auditor  to  tax  it,  and  the  client  to  check  it  {Grant,  1870 ;  Guthrie's 
>S'.  C.  Cases,]).  11).  The  charges  must  be  set  forth  in  detail.  At  taxation, 
the  account  must  be  lodged  with  the  Auditor,  while  a  copy  of  it  must  be 
served  on  the  agent  of  the  party  or  parties  found  liable  in  expenses,  that 
he  may  attend  at  the  time  so  fixed  (A.  S.  11  July  1828,  s.  60).  Fees  to 
witnesses  must  be  stated  in  a  schedule  apart,  and  a  special  schedule  must 
be  appended  containing  the  names  of  the  witnesses  not  examined,  and  the 
reasons  of  their  non-examination.  As  regards  interest  on  an  agent's 
account,  there  is  a  distinction  between  cash  advances  and  business  charges. 
"  As  regards  cash  advances,  it  is  settled  that  interest  is  due  upon  these 
from  the  date  of  advance,  provided  they  are  of  the  kind  of  advances  usually 
put  into  a  cash  account.  Ordinary  judicial  expenses  paid  out  by  an  agent, 
(jutlays  for  printing,  and  similar  payments,  are  not  considered  cash  advances 
coming  within  the  rule.  All  other  outlays,  however,  made  by  an  agent, 
such  as  ...  .  counsel's  and  accountant's  fees  (Barclaj/,  1850,  22  Sc.  Jur. 
354),  stamps,  and  sucli  like,  are  advances  on  which  the  agent  can  claim 
interest,  just  as  a  Imnker  can  do  on  advances  he  makes"  (Blair's  Trs.,  1884, 
12  11.  104,  per  Ld.  Eraser).  When  a  party  is  found  entitled  to  the  expenses 
of  judicial  proceedings,  he  may  not  charge  interest  on  the  sum  aw^arded 
until  the  debt  has  been  constituted  by  decree  (2  Bell,  Com.,  7th  ed.,  601); 
Imt  from  the  moment  decree  is  granted  interest  runs  {WalUur,  1876,  4  R 
264).  In  exceptional  circumstances  the  Court  may  award  interest  on 
judicial  expenses  prior  to  decree  (Monteith  Smith  on  Expenses,  p.  183,  and 
cases  cited  therein  in  note  {c)  ).  When  the  House  of  Lords  reverses,  the 
unsuccessful  reK})ondent  does  not  require  to  re})ay  interest  on  the  expenses, 
unless  specially  oidered  to  do  so  {Eirari,  1865,  3  M.  1167;  Fleeniing,  1868, 
7  M.  70).  The  trieiniial  prescription  apjtlies  to  a  law  agent's  account 
(1  Bell,  Corn.,  7th  ed.,  348).  A  law  agent  is  not  entitled  to  })ayment  of 
his  account  when  loss  arises  to  his  client  owing  to  his  negligence  or 
mismanagement  {PMnken,  1855,  17  D.  363);  but  the  misconduct  of  the 
country  agent  does  not  l^ar  the  town  agent  from  payment  {Hamilton,  1868, 
6  S.  L.  E.  14).  An  agent  can  always  shield  Idmself  by  taking  the  opinion 
of  counsel  (Batchelor,  1876,  3  11.  914).  An  agent  is  never  allowed. his 
fees  where  there  has  been  no  lawful  agency  {Winton,  1868,  6  M.  1005). 
The  agent  of  a  wife  in  a  consistorial  action  is  entitled  to  get  himself  sisted, 
with  a  view  to  his  expenses,  when  the  ])arties  settle  l)ehind  his  back 
{Cornwall,  1871,  8  S.  L.  E.  442).  In  addition,  he  has  a  right  of  action 
against  the  husl)and  {Clarlc,  1875,  2  E.  428).     As  to  the  expenses  of  agents 
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in  mnltii>lo])oiii(linfj;s,  see  Auditor's  report  in  Grcaihil I,  ISOi,  2Z  ]).  1000; 
and  Sibhnhr.^  Tr^.,  1871,  0  M.  :!;)'•). 

Bankuuptcy  Proceedings. 

A.  Necessanj  Expenses. — All  the  necessary  expenses  incurred  in  bank- 
ruptcy proceedings  fall  to  be  paid  out  of  the  trust  fuuds.  It  is  ])rovided 
by  the  bankruptcy  Act,  1850,  tliat  the  expenses  of  the  petitioning  or 
concurring  creditor,  incurred  in  olitaining  the  sequestration  or  doing 
other  necessary  acts  prior  to  the  election  of  the  trustee,  must  be  paid 
out  of  the  first  of  the  funds  that  come  into  the  hands  of  the  trustee 
(10  &  20  Vict.  c.  99,  s.  41).  Py  the  "first  of  the  funds"  is  meant 
the  first  funds  not  a  fleeted  by  adjudication  or  other  securities  of  pre- 
ferable creditors  {Tcujlor,  1840,  2  D.  512  and  812).  p:xcept  in  very 
special  circumstances,  neither  the  trustee  nor  any  of  the  creditors  are 
responsible  for  these  expenses  ])ersonally  {BcU,  1854,  10  D.  915;  19  & 
20  Vict.  c.  99,  s.  57).  The  petitioning  creditor,  even  though  unsuccessful, 
may,  if  the  Court  is  of  opinion  that  he  has  been  justified  in  bringing  his 
petition,  be  found  entitled  to  expenses  {Steel,  1852',  14  D.  348).  Creditors 
who  give  useful  information  to  the  Accountant  are  entitled  to  the  expense 
incurred  in  connection  therewith  (Goudy  on  Ijcialruptcy,  2nd  ed.,  451). 
Necessary  expenses  include  all  tlie  expenses  of  management,  including  all 
debts  properly  chargea])le  against  the  trustee.  Only  necessary  expenses 
are  paid  out  of  the  trust  funds  {Accountant  in  Banhnqjtcy,  1802,  1  M.  124). 
In  a  sequestration  appeal  on  the  ground  that  the  statutory  notice  had  not 
been  given,  the  expense  of  appearance  by  both  the  trustee  and  the 
l)ankrupt  was  allowed  {Coolson,  1804,  2  M.  002).  All  accounts  for  law 
business  by  the  trustee  must  be  submitted  to  the  Auditor  (B.  A.,  1850,  s.  154). 
"Where  the  funds  in  the  hands  of  the  trustee  were  insufficient  to  meet 
the  expenses  of  sequestration,  the  bankrupt  at  the  end  of  two  years  was 
refused  his  discharge  {M'Carter,  1893,  20  P.  1090).  In  a  liquidation,  the 
expenses  of  a  petition  for  rectification  of  the  register  are  held  to  be 
expenses  of  the  liquidation  {Columhia  S.  S.  Co.,  1895,  2  S.  L.  T.  523).  A 
liquidator  may  be  found  personallv  liable  in  expenses  (./.  Smltli  &  Sons, 
1894,  2  S.  L.  T.  230). 

B.  Liability/  of  Trustee  in  Banhruptcy. — In  a  competition  for  the  office 
of  trustee,  the  ordinary  rules  as  to  expenses  are  followed  (20  &  21  A^ict. 
c.  19  s.  4).  Expenses  nuiy  be  in  ]iart  disallowed  {Dycc,  1847,  9  D.  1101), 
or  modified  {Menzics,  1851,  13  D.  1044).  Where  a  trustee  considers  that 
he  ou<dit  not  to  sist  himself  as  partv  to  an  action  raised  against  the 
bankrupt  prior  to  litigation,  he  ought  to  make  a  tender ;  if  he  does  not  do 
so,  the  trust  estate  will  be  liable,  in  the  event  of  the  bankrupt  being  un- 
successful, both  in  the  amount  awarded  and  in  expenses  {Miller,  1884,  11 
P.  729).  Where  a  trustee  initiates  an  action,  he  will  be  personally 
responsible  {Cowic,  1893,  20  P.  (H.  L.)  81  :  Tunnorl-'s  Trs.,  1805,  4  M.  83). 
So,  too,  if  he  sists  himself  in  an  action  bt'gun  prior  to  the  sequestration,  he 
will  be  liable  for  the  whole  expenses  of  the  action  {Tvrhct,  1849,  11  D. 
094):  moreover,  if  he  sists  himself,  he  must  do  .so  unconditionally  (AV/^s\ 
1870,  8  :\I.  805).  It  would  seem,  however,  that  he  is  not  liable  for  expenses 
incurred  prior  to  his  sisting  himself,  if  he  does  not  avail  himself  of  the 
proceedings  which  caused  the  expense  {Pcdilie,  1856,  18  D.  1300  :  Baterso/i, 
1824,  3  S.  103).  Any  expense  in  a  sequestration,  caused  by  the  fault  or 
neglect  of  the  trustee,  falls  upon  the  trustee  personally  {A.  B.,  1850,  18  D. 
1300).  By  the  Bankruptcy  Act,  s.  158,  if  the  trustee  fails  to  make  an 
annual    return,   he    is    liable    in    the    expenses    incurred    by  an   objecting 
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creditor.  If  n  irusieL'  ik't^ires  to  transfer  liability  from  himself  to  the 
creditors,  he  ought  to  obtain  a  mandate  from  them  before  taking  steps 
in  an  action  {Carricl;  1854,  10  D.  410).  But  before  insisting  against  the 
creditors  i)ersonally,  he  nuist  recover  all  the  funds  of  the  estate  {Johnstone, 
18;J2,  10  S.  G57).  'Where  the  intention  of  the  Court  is  that  a  trustee  shall 
be  personally  liable,  in  the  event  of  insutticiency  of  trust  funds,  decree 
should  be  against  him  personally,  and  not  (j^aa  trustee  {Davidsons  Trs.,  1850, 
12  I).  lOGO). 

C\  LiahiHtjiof  Banhrupt,  etc. — A  party  who,  i)ending  an  action,  becomes 
bankrupt,  must  find  caution  for  future  expenses  {Macl-crscy,  1850,  12  D. 
1057;  Ramsay,  1847,  10  D.  2:!4).  If  a  trustee  does  not  sist  himself,  and 
no  caution  is  demanded,  the  baida-upt's  opponent,  in  the  event  of  success, 
is  entitled  to  rank  on  the  estate  for  the  whole  expenses  of  the  action 
{Miller,  1884,  11  K.  729).  The  liability  of  creditors  for  the  expenses _  of 
sequestration  is  regulated  by  the  Bankruptcy  Act,  185G,  s.  57.  Speaking 
generally,  the  creditors  are  exempt  from  these  expenses ;  but,  by  actings  on 
their  part,  they  may  incur  responsibility.  The  general  rule  is  that 
"  creditors  in  a  sequestration  are  never  to  be  asked  to  put  their  hands  in 
their  own  pockets,  unless  they  expressly  undertake  to  do  so "  {Barclay, 
1868,  7  M.  9,  per  Lord  President  Inglis).  What  acts  will  be  sufficient  to 
make  them  liable  is  not  clear;  the  matter  was  discussed  fully  in  the 
case  of  Barclay  above  referred  to.  Secured  creditors  cannot  be  made 
liable  for  the  ex})enses  of  sequestration  {Globe  Insurance  Uo.'s  Trs.,  1839, 
1  D.  605). 

D.  Miscellaneous. — A  creditor  appealing  against  the  decision  of  a 
trustee  will  be  liable  in  expenses  if  unsuccessful  {Houston,  1841,  4  D.  80). 
In  sequestration  appeals,  a  general  finding  of  expenses  in  the  Inner  House, 
or  by  the  Lord  Ordinary,  includes  the  expenses  of  the  inferior  Court 
{Darlincj,  1852,  14  D.  347:  Kerr,  1845,  7  D.  809).  The  expense  of  a 
petition  for  the  recal  of  a  sequestration  will  not  be  awarded  to  the  petitioner 
{Smith  Bros.  &  Co.,  1860,  23  D.  140). 

E.  Expenses  of  Cessio. — The  expense  of  obtaining  the  decree  and  of  the 
disi)Osition  oninhim  honor  urn  shall  be  ])aid  out  of  the  readiest  of  the  funds 
thereby  conveyed  (Debtors  Act,  1880,  s.  9  (6)).  The  expenses  of  an  un- 
successful opposition  to  a  petition  will  not  be  awarded  against  the  petitioner, 
if  the  Court  is  of  ophiion  that  his  action  in  bringing  it  was  justifiable 
(  Wriyhl,  1856,  18  D.  576).  The  trustee  in  a  cessio  is  i)ersonally  lial»le,  just 
as  is  a  trustee  in  a  secj^uestration  {Bell,  1842,  5  D.  162). 

Expenses  under  Statutes. 

1.  Lands  Clauses  Act,  1845. — When  any  (Question  of  disputed  com- 
pensation arises,  the  parties  may  refer  the  matter  to  arbitration,  the 
whole  expense  of  which  falls  on  the  promoters,  unless  they  shall  have 
tendered  a  sum  as  large  as  the  amount  awarded  by  the  arbiter  (s.  32). 
The  Auditor  of  the  Court  of  Session  may  tax  the  expenses,  if  either 
party  so  desires  (30  &  31  \'ict.  c.  126,  s.  37).  The  award  of  the  arbiter 
as  to  expenses  is  final,  if  no  compensation  is  awarded,  sec.  32  does 
not  a].ply.  If  the.  (lueslion  be  tried  Ity  a  jury,  the  expense  falls  on 
the  promoters,  unless  a  tender  be  made  larger  than  the  aw\ard  (s.  50; 
Methvcn's  Executors,  1S51,  1:5  D.  1262),  in  which  case  the  opposite  party 
may  be  called  upon  to  pay  one-half  of  the  company's  exijenscs.  (As  to 
what  is  iiiclnd(;d  in  "Expenses  of  LKpiiry,"  see  Younf/er,  l^'^l,  10  T>.  13'd, 
and  Sliffo  v.  Caledonian  liailway  Coy.,  referi'ed  on  in  Deas  on  Baikvays,  p. 
331,  note.)     When  the   compensation    is   determined  by  a  valuator,  the 
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expense  falls  on  the  ])romoter.s  (ss.  60,  C)?>,  66).  When  tlie  compenpation  is 
consigned  in  terms  of  the  Act,  the  Court  nuiy  order  the  following  expenses 
to  be  paid  by  the  company  (s.  79):  (a)  The  expense  of  the  purchase  or 
taking  of  th(!  hinds  {Primrose,  1848,  11  D.  '23(i);  (b)  the  expense  of  invest- 
ment of  the  money,  or  of  emj)loying  l,he  money  as  may  seem  best  to  the 
parties  interested,  as,  for  example,  paying  oil'  tin.'  (expense  of  imi)roA-enient 
on  the  entailed  estate  (Granf,  1851,  1."^)  I).  lOlo);  (c)  the  exjicnse  of 
obtaining  the  piM|H'r  urdcrs  tui'  tlic  alioNc  pui[»oses  {Countesa  of  Shiir,  1882, 
10  S.  Iv.  K.  (ilS),  iind  of  the  oi'ders  for  payment  of  dividends,  etc. ;  {d)  the 
(■.\[)ense  of  one  applicatinii  for  reinvestment  in  land,  and  only  one  as  a  rule 
(see,  however.  Grant,  1851,  supra:  Jjxjan,  1880,  20  S.  L.  11.  521).  The 
expenses  of  conveyances  of  land  fall  to  be  borne  by  the  promoters 
(s.  81);  the  expense  of  making  \\\)  a  title  is  not  covered  by  this  section : 
that  falls  to  be  done  at  the  expense  of  the  seller  {Graham,  1848,  10  D. 
405 ;  but  see  Miles,  1867,  5  M.  402).  If  the  parties  are  not  agreed  on  the 
expenses  of  conveyance,  the  amount  falls  to  be  ascertained  by  the  Lord 
Ordinary,  on  summary  petition,  and  is  recoverable  by  poinding  and  sale 
(s.  82).  Where  an  heir  of  entail,  part  of  whose  land  had  been  taken  by 
a  railway  company,  ol)tained  authority  to  uplift  the  money  consigned,  and 
to  apply  it  in  payment  of  a  bond  and  disposition  in  security  over  the 
estate,  the  railway  company  was  held  not  liable  for  the  expenses  incurred  in 
connection  with  the  preparation,  execution,  and  recording  of  a  partial 
discharge  and  deed  of  restriction  by  the  creditor  in  the  bond  (s.  79 ; 
S/irli/if/  Stiuirt,  1803,  20  II.  0o2).  In  arbitration  proceedings  under  the 
Lands  Clauses  Act,  the  company  is  liable  for  the  whole  of  the  arbiter's  fee 
{Macandrcw,  Wright,  &  Murraij,  IV.S.  v.  K  B.  Rwy.  Co.,  1893,  1  S.  L.  T. 
183). 

2.  Entails  Ads. — Under  the  Entails  Acts  it  is  competent  for  the  Court  to 
award  expenses  against  any  of  the  parties  to  the  proceedings,  and  to 
decern  for  payment  out  of  the  estate.  Expenses,  however,  are  not  usually 
asked  by  the  petitioners,  except  in  petitions  to  sell  and  in  applications  to 
uplift  and  apply  trust  funds  {WiUoughhj  D'Ercshy,  1885,  13  W.  70.  For 
expenses  of  reinvesting  consigned  money,  see  Glover,  1893,  30  S.  L. 
K.  ()58).  The  petitioner  is  not  allowed  any  ex})enses  beyond  what  would 
have  been  allowed  to  him  under  the  Lands  Glauses  Act  {Jolinstone,  1885, 
12  E.  468:  Hay,  1873,  1  E.  180).  In  entail  proceedings,  all  persons 
raising  questions  have  to  bear  their  own  expenses  {Macdonald,  1 879,  6  E. 
1011 :  Fringle,  1892,  19  E.  926).     See  also  Entail. 

3.  Merchant  Shipping  Acts. — A  shipowner  is  liable  in  the  expense  of 
an  application  to  have  his  liabilitv  limited  (25  &  26  Vict.  c.  63,  s.  54 : 
Ihirrell,  1877,  4  E.  1133;  (7wrn>/l883,  20  S.  L.  E.  412),  but  he  is  not 
liable  for  the  adjustment  of  claims  caused  by  the  competition  of  claimants 
{Carron  Co.,  1885,  13  E.  114).  The  expenses  of  arbitrations  as  to  salvage 
are  dealt  with  by  sec.  460  of  the  Merchant  Shipping  Act,  1854.  (See  also 
Lawson,  1888,  15  E.  753.) 

Teind  Couirr  Expenses. 

In  strictly  judicial  proceedings,  the  ordinary  rules  as  to  expenses 
are  followed.  In  ministerial  or  tliscretionary  proceedings,  the  minister 
pays  his  own  expenses,  whether  the  heritors  oppose  or  not :  so  do  the 
heritors,  whether  successful  or  not.  If  a  common  agent  be  recjuired,  his 
expenses  are  paid  by  the  heritors  according  to  the  respective  value  of  each 
heritor's  teinds  {Mags,  of  Glasgow,  1871,  9  M.  520).  Where  none  of  the 
heritors  possess  the  teinds,  and  the  surplus  teinds  are  annually  collected  by 
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the  titulars,  the  latter  should  put  in  a  state  of  the  teinds  and  furnish  tlie 
minister  with  a  locality,  thus  saving  the  expense  of  a  common  agent.  In 
such  cases  the  titulars  sometimes  bear  the  expense,  but  the  heritors  are 
strictly  liable. 

Justiciary  Court. 

In  reviewing  a  conviction,  the  High  Court  may  award,  refuse,  or 
modify  expenses,  as  it  thinks  proper.  To  save  tlie  expense  of  taxation, 
a  modified  sum  is  usually  allowed.  Tliere  seems  to  lie  no  reported 
case  wliere  a  panel  has  been  awarded  his  expenses  on  his  acquittal  in  a 
prosecution  at  the  instance  of  the  Lord  Advocate  (Hume,  vol.  ii.  p.  134,  note 
1).  A  Procurator-Fiscal,  apart  from  the  provisions  of  the  Summary  Pro- 
cedure Act,  is  in  the  same  position  as  a  private  person.  It  is  competent 
for  the  Higli  Court  to  award  expenses  in  botli  Courts  against  a  Procurator- 
Fiscal  (]\Ioncreiff  on  Revien',  p.  184).  The  Summary  Procedure  Act  (s.  22) 
provides  that  expenses  shall  not  be  awarded  to  or  against  the  public 
prosecutor,  \mless  such  an  award  be  expressly  or  by  implication  authorised 
l»y  the  special  Statute  under  which  the  jirosecution  has  been  brought  (Boss, 
1869,  1  Couper,  336).  If  an  inferior  Court  judge  is  authorised  to  award 
expenses  against  the  accused,  he  may  likewise  award  them  against  the 
prosecutor  (ror/riV/t,  1891,  18  E.  (J.  C.)  41). 

Eegistration  Court. 

Expenses  are  not  awarded  in  tlie  Registration  Court  except  to  respond- 
ents where  the  Sheriffs  judgment  is  affirmed  {Broivn,  1868,  7  M.  281). 
In  practice,  these  expenses  are  modified  at  £3,  3s.  Witnesses  in  registra- 
tion cases  are  allowed  the  same  fees  as  in  ordinary  cases. 

Sheriff  Court. 

The  rules  as  to  expenses  in  the  Court  of  Session  are,  in  general, 
applical)le  to  the  Sheriff  Court.  There  are,  however,  certain  differ- 
ences. In  the  Sheriff  Court,  exi)enses  must  be  concluded  for  (39  ^  40 
Vict.  c.  70,  Sched.  A,  note).  The  Sheriff  must  determine  the  (question  of 
expenses  in  pronouncing  judgment  (A.  S.  10  July  1839,  s.  62).  The  Sheriff 
should  make  an  express  finding  of  expenses  when  affirming  his  Sul)stitute, 
if  he  means  to  award  them  in  his  Court  {Macdonald,  1880,  7  P.  574). 
Interim  awards  of  expenses  are  made  when  it  is  considered  expedient  to 
dispose  of  the  expense  of  any  particular  step  in  a  case  (Dove  AVilson's  S.  C. 
Practice,  4th  ed.,  189).  The  power  to  dispose  of  the  expenses  of  discussing 
preliminary  pleas  is  regulated  ])y  A.  S.  10  July  1839,  s.  40.  Final 
expenses  are  awarded  in  the  interlocutor  disposing  of  the  merits  ( Wallace, 
1876,  4  P.  264).  If  a  cause  has  been  exhausted  and  no  finding  for  expenses 
made,  it  is  incompetent  for  the  Sheriff  to  pronounce  an  interlocutor,  later, 
dealing  with  them  (Briimmond,  1869,  8  M.  277).  Wiiere  the  Slieriff  acts 
in  a  ])urely  administrative  ca])acity,  he  cannot  award  expenses  unless 
expressly  autliorised  to  do  Ho{BucI,haven  Bouvdai'lrs,  1891,  7  S.  L.  Peview, 
p.  141).  In  Sheriff  Court  proceedhigs,  there  are  two  scales  of  taxation 
(A.  S.  4  December  1878,  Gen.  Reg.  I.).  For  regulations  as  to  taxation,  see 
the  same  Act  of  Sederunt,  and  also  A.  S.  10  July  1839,  ss.  105-107.  For 
expenses  in  the  Small  Debt  Court,  see  Lee's  Small  Debt  Handbook.  When- 
ever the  sum  sued  for  in  the  Sheriff  Court  does  not  exceed  the  sum  which 
may  be  competently  concluded  for  in  the  Small  Debt  Court,  no  fees  shall 
be  allowed  except  those  authorised  Ity  the  Small  Debt  Act  (A.  S.  4  December 
1878,  Gen.  Reg.  1). 
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House  oi-  Lords. 


A.  Interim  Execution  jicii'Ji/i;/  Aiifinil  to. — Wlien  an  appeal  is  lodgofl 
in  the  House  of  Lords,  the  Inner  House  has  power  to  deal  with  the 
payment  of  costs  and  expenses  already  incurred  (48  Geo.  ill.  c.  151, 
s.  17).  An  order  for  interim  execution  for  expenses  will  be  granted, 
whenever  the  Court  is  of  opinion  that  the  party  petitioning  is  acting  in  hond 
fuh  (M'Bcath,  1887,  15  I{.  8  ;  Cochrane,  1849,  12  D.  302);  even  thougli  the 
oth(u-  ])arty  can  aH'ord  a  ])erfectly  good  guarantee  (^tcel  Co.  of  Scotland, 
1889,  2G  S^  L.  K.  4G5),  or  states  that  he  is  applying  to  the  House  of  Lords  to 
be  admitted  to  the  poor  roll  (Clark,  1895,  33  S.  L.  R  289),  and  even  if  the 
account  be  not  taxed  or  decerned  for  {Medwyn,  1829, 7  S.  837)  ;  not,  however, 
where  tliere  is  no  appeal  on  the  (piestion  of  expenses  {Forder,  1871,  9  M. 
829).  The  expense  of  the  order  granting  interim  execution  is  a  good  item 
against  the  oi)posite  party  {Symimjton,  1877,  4  E.  993).  The  Court  may, 
and  usually  does,  however,  order  caution  to  repeat  {Duke  of  Hamilton,  1878, 
5  K.  588  ;  but  see  A.  B.,  1884, 11  E.  1060).  When  the  appeal  is  successful, 
application  for  repayment  may  be  made  in  the  petition  to  apply  the  judg- 
ment. Interest  will  not  bo  allowed  unless  the  House  of  L(U-ds  expressly 
orders  it,  or  unless  it  is  provided  for  in  the  bond  of  caution  (Fleeming,  1868, 
7  M.  79 ;  Young,  1892,  19  E.  867).  The  Court  hearing  the  petition  for 
interim  execution  must  consist  of  four  judges  (Young,  1852,  14  L>.  746  :  48 
Geo.  III.  c.  151,  s.  17). 

B.  Expenses  in  House  of  Lords. — In  the  event  of  an  appeal,  security  must 
be  given  (Appellate  Jurisdiction  Act,  1878).  The  rules  as  to  expenses  in 
the  House  of  Lords  are  similar  to  those  in  the  Court  of  Session.  The 
House  of  Lords  occasionally  remits  to  the  Court  of  Session  to  determine 
(questions  of  expenses.  Wlien  the  House  of  Lords  reverses  the  Court  of 
Session,  and  remits  to  proceed  with  the  cause,  the  Court  of  Session  nun- 
deal  with  expenses,  if  the  House  of  Lords  did  not  exhaust  the  cause  (Saurrs 
Executors,  1873,  11  M.  451 ;  Jenkins,  1868,  6  M.  951 ;  IFcstern  Bank,  1865, 
4  M.  97).  If  a  party  appeal  in  forma  pauperis  and  is  successful,  the  inter- 
locutor of  the  House  of  Lords  will  be  in  this  form :  "  That  the  respondents 
do  pay,  or  cause  to  be  paid,  to  the  appellant,  such  costs  in  this  House  as 
have  been  incurred  by  the  appellant  in  appearing  in  forma  paujjeris,  the 
amount  of  such  last-mentioned  costs  to  be  certified  by  the  Clerk  of  the 
Earliaments  "  (Markie,  1884,  11  E.  (H.  L.)  10).  The  expense  of  tlie  petition 
to  apply  the  judgment  of  the  House  of  Lords  is  allowed  (Watt,  1874,  1  E. 
1122).  But  where  the  judgment  of  the  House  of  Lords  is  simply  an  affirm- 
ance of  the  interlocutor  appealed  against,  a  petition  to  apply  the  judgment 
is  not  necessary,  and  the  expense  of  such  petition  will  not  lie  allowed  {Infers, 
1893,  20  E.  924).  Where  the  Court,  in  affirming  an  interlocutor  of  a  Lord 
Ordinary  appointing  a  curator  bonis,  made  no  finding  as  to  expenses,  and  the 
House  of  Lords  subsequently  affirmed,  with  certain  findings  as  to  expenses, 
the  Court,  on  a  note  by  the  curator  bonis,  held  that  they  also  must  give 
similar  expenses  in  the  Court  of  Session  (Mitchell  tO  Baxter,  1891, 19  E.  324). 

Fees  to  Counsel. 
Fees  to  counsel  are  allowed  for  drawing  the  sunnnons  and  defences, 
excc]it  in  ordinary  petitorv  actions  :  to  senior  counsel,  for  revising  in  cases 
of  dilUculty  (Xixon,  1882,^20  S.  L.  E.  160);  to  juniors,  for  all  motions;  and 
to  seniors,  for  difficult  motions,  and  for  debates  and  advisings.  A  fee  has 
been  allowed  for  consultation  prior  to  debate  (Stewart,  1873,  11  M.  467). 
Fees  are  allowed  for  preparing  interrogatories  (Scougall  tC  Ellis,  I860,  22  D. 
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870),  and  for  moving  the  approval  of  the  Auditor's  report  in  the  Inner 
House.  Xo  fee  is  allowed  for  opinion  as  to  the  advisability  of  raising  an 
action  {DourjaU,  IS-'M,  12  S.  532);  nor,  as  a  rule,  for  opinion  as  to  defending 
(l)ut  see  Black,  1831,  9  S.  429).  Fees,  as  a  rule,  are  not  allowed  to  counsel  at 
the  examination  of  havers  (Fairlei/,  1836,  14  S.  470),  but  in  important  com- 
missions they  are  allowed  (Alison,  1856,  18  D.  851).  Eefreshers  are  allowed 
where  the  Court  has  not  been  able  to  take  up  a  case  at  the  close  of  session 
{Mafhieson,  1853, 16  U.  1 06).  The  practice  as  to  refreshers  has  been  recently 
stated  to  be  this  :  "  At  one  time  counsel  got  refreshers  as  if  a  day  wliich  was 
partially  occupied  had  been  a  whole  day,  irrespective  of  the  proportion 
which  the  particular  part  might  bear  to  a  whole  day.  The  proper  view, 
however,  whicli  now  prevails,  is  that  the  whole  time  which  has  been 
occupied  by  the  hearing  is  to  be  taken  into  account  in  fixing  the  amount 
of  counsel's  fees.  At  the  same  time,  it  is  sufficiently  obvious  that  a  case 
which,  for  example,  has  occupied  a  solid  three  hours  on  a  single  day,  may 
crive  counsel  less  trouble  than  it  would  have  done  had  the  same  time  been 
split  up  between  two  days"  (Baird  &  Stevenson,  1892,  19  E.  1061,  per  the 
Lord  President).  A  retaining  fee  is  never  a  charge  against  the  opposite  party. 
In  proofs  and  jury  trials  it  is  the  practice  to  allow  junior  counsel  a  fee  for 
advising  as  to  the  line  of  proof,  and  fees  to  l)oth  senior  and  jimior  counsel 
for  advising  as  to  the  sufficiency  of  the  evidence.  A  fee  to  senior  counsel 
for  consultation  as  to  the  form  of  issues  has  been  allowed  (Gardiner,  1851, 
1 3  D.  843).  In  one  case  fees  for  consultation  prior  to  the  Inner  House  debate 
were  held  to  be  a  good  charge  against  the  opposite  party  (Stewart,  1873,  11 
M.  467).  Consultation  fee  as  to  tender  is  a  good  charge  (M'Dougedl,  1878, 
5  R  1011).  Fees  to  counsel  form  a  proper  charge,  even  if  not  sent  till 
after  judgment  (Sim,  1889,  16  11.  583;  Batchelor,  1876,  3  E.  1086).  Fees 
to  one  coimsel  only  are  allowed  in  Outer  House  motions,  in  the  single  bills, 
and  in  drafting  pleadings.  Where  a  motion  in  the  Inner  House  is  important, 
two  covmsel  may  be  allowed  (Crawcour,  1844,  6  D.  762).  A  fee  to  senior 
counsel  prior  to  closing  the  record  is  allowed  wherever  there  is  any  serious 
question  at  issue  (Arthur,  1895,  22  E.  904;  see,  however,  Kccding,  1894,  1 
S.  L.  T.  628).  Only  one  counsel  is  allowed,  as  a  rule,  in  the  adjustment 
of  issues  (Stevenson,  1832,  10  S.  337).  In  the  Inner  House,  and  in  the 
Procedure  and  Debate  Eolls  of  the  Outer  House,  two  counsel  are  allowed 
(Lord  Advocate  v.  Raynes,  Liqiton,  &  Co.,  1859,  21  D.  863).  As  a  rule,  fees  are 
not  allowed  to  more  than  two  counsel.  "  The  kind  of  case  in  which  the 
fees  of  three  counsel  are  chargeable  against  the  unsuccessful  party,  are 
cases  in  which  there  may  be  a  subdivision  of  labour,  as  in  the  case  of  a 
heavy  trial  Ity  jury"  (Fadtoich,  1874,  1  E.  697).  When  two  counsel  have 
been  conducting  a  case,  and  a  third  has  been  called  in,  the  rule  followed 
by  the  Auditor  is,  to  allow  the  fees  of  the  two  counsel  employed  throughout, 
and  to  disallow  the  fees  of  the  third  counsel  called  in  (Wilson,  1873,  1  E. 
304;  but  see  Syminrjton,  1874,  1  E.  1006).  The  amount  of  the  fee  is,  in 
the  first  instance,  a  matter  for  the  discretion  of  the  agent,  subject  to  the 
revision  of  the  Auditor  (Toi/r/h's  Trs.,  1874,  1  E.  879),  and,  in  the  last  instance, 
to  the  interference  of  the  Court.  In  jury  trials  the  following  fees  may  be 
taken  as  representing  the  usual  sums  allowed:  Senior  counsel,  twenty 
cruineas  for  the  first  day,  fifteen  for  the  second,  and  ten  guineas  thereafter ; 
pinior  counsel,  fifteen,  ten,  and  seven  guineas  (see  Monteith  Smith  on 
Expenses,  308-302,  and  Appendix— Forms  of  .Judicial  Accounts).  The 
amount,  however,  is  in  the  discretion  of  the  Auditor,  with  which  the  Court 
will  be  slow  to  interfere ;  the  case  must  l)e  a  very  exceptional  one  (Blair, 
1894,  21  E.  23).     By  A.  S.  6  Marcli  1883,  it  is  provided  that  the  charge 
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for  papers  drawn  by  counsel  will  be  allowed  only  wbere  the  Sheriff  shall 
sanction  the  eni]»loynient  of  counsel.  Sue  also  A.  S.  2  June  1S.'j7,  A.  S.  10 
March  1840,  and  A.  S.  4  Dec.  1.S78.  Without  the  Sherilfs  approval  the 
fees  paitl  to  counsel  are  on  1\-  allowed  to  the  extent  to  which  they  would  have 
been  chargeable  for  procurators.    Counsel  have  no  right  to  sue  for  their  fees. 

Witnesses. 

Fees  to  witnesses  are  regulated  by  A.  S.  15  July  1876.  They 
require  to  be  stated  in  a  special  schedule  appended  to  the  account. 
The  expenses  of  witnesses  form  a  good  charge  against  the  unsuccessful 
party.  Witnesses  who  do  not  reside  in  the  town  where  the  trial  is,  are 
allowed  expenses  for  time  necessarily  occupied  in  going  to,  remaining  at, 
and  returning  from  the  place  of  trial  {Bidchart,  1859,  22  D.  184;  Wilcox 
&  Gibb's  Scwinr/  Machine  Co.,  1869,  7  S.  L.  II.  98).  A  witness  examined  on 
commission  is  entitled  to  his  expenses  (M'Bonald,  1830,  1  1).  677).  The 
expense  of  witnesses  not  examined  will  not  be  allowed,  unless  a  good  and 
valid  reason  shall  be  assigned  for  their  non-examination.  Wherever  a 
party  has  good  ground  for  believing  that  damaging  matter  is  to  be  brought 
up  against  him,  the  expense  of  witnesses,  though  not  examined,  is  a  good 
charge  {Ifuhback,  1864,  2  ]\1.  1291).  As  to  unexamined  witnesses,  a  defender 
is  in  a  different  position  from  a  })ursuer:  the  latter  ought  to  know  his 
case,  and  bring  forward  no  more  witnesses  than  will  prove  it  {Cami^bcU, 
1848, 11  D.  325).  The  expenses  of  precognoscing  witnesses  are  not  included 
in  "  ICxpenses  of  Process,"  subject  to  this  proviso,  that  precognitions  (so 
far  as  relevant  and  necessary  for  proof  of  the  matters  in  the  record  between 
the  parties),  although  taken  before  the  raising  of  an  action  or  the  pre- 
paration of  defences,  and  although  the  case  may  not  proceed  to  trial  or 
proof,  may  be  allowed  where  eventually  an  interlocutor  shall  be  pro- 
nounced either  approving  of  issues  or  allowing  a  proof  (A.  of  S.  15  July 
1876,  Gen.  Peg.  3).  Tliis  })roviso  does  not  apply  to  the  Sheriff  Court 
{Cliitrch,  1883,  11  R  398).  The  expense  of  two  precognitions  of  the  same 
witness  is  not  allowed  {Watsons,  1839,  1  D.  361).  Where  it  is  necessary 
to  employ  professional  or  scientific  persons,  in  order  to  qualify  them  to 
give  evidence  at  a  trial,  such  additional  charges  shall  be  allowed  as  may 
be  considered  fair  and  reasonable,  provided  that  the  judge  who  tries  the 
cause  shall  certify  that  it  is  a  fit  case  for  such  additional  allowances  (A.  of 
S.  15  July  1876).  The  presiding  judge  alone  can  give  this  certificate 
(Tont/h's  Tfs.,  1874,  1  P.  879).  It  is  difficult  to  lay  down  rules  as  to  the 
circumstances  in  which  sucli  a  certificate  will  be  granted.  No  extra 
remuneration  will  be  allowed  unless  an  investigation  of  the  facts  of  the 
particular  case  has  been  made  {Ferguson,  1886,  13  P.  635.  An  important 
case  upon  this  question  is  that  of  Hubbacl:,  1864,  2  M.  1291).  The  amount 
of  allowances  to  scientific  witnesses  for  investigations  prior  to  trial  is 
not  dealt  with  in  the  Act  of  Sederunt :  it  is  entirely  in  the  Auditor's 
discretion  {Duke  of  Buccleueh,  1867,  5  M.  1054;  Heid,  1847,  9  D.  487). 
Allowances  during  trial  are  also  practically  in  the  Auditor's  discretion,  and 
the  Court  will  be  slow  to  interfere  {Iieul,  1847,  9  1).  487).  The  rule  as  to 
medical  experts  is  dealt  with  in  Stcvart  v.  Faihciek,  1873, 11  ]M.  467.  As  to 
fees  to  be  paid  to  English  counsel  wlio  act  as  witnesses,  see  Farnell,  1890, 
17  P.  552.  They  are  to  be  recognised  as  experts,  not  merely  witnesses 
on  ([uestions  of  fact  (see  also  WhitcJtavcn  and  Fiwncss  Junction  Ixaihra)/  Co., 
1851,  13  1).  944).  The  principles  laid  down  in  the  case  of  Stacart  v. 
Fadwick  were  followed  in  the  recent  case  of  A.  B.  v.  C.  1).,  1894,  22  P.  186, 
where  two  eminent  medical  men  were  allowed  125  and  100  guineas  re- 
voi,.  V.  12 
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spectively.  Where  a  defender  was  unable  to  be  present  through  age,  the 
expense  of  a  doctor's  attendance,  in  order  that  an  atiidavit  of  her  inability  to 
be  present  might  be  given,  was  allowed  (Scott,  1894,  32  S.  L.  11.  39). 

Miscellaneous  Fees  and  Expenses. 

Fees  to  agents  for  their  own  and  their  clerks'  services  are  regulated 
by  A.  S.  15  July  1876.  Where  there  is  a  country  agent  as  well  as 
a  town  agent,  it  is  now  competent  for  them  to  share  fees  (36  &  37 
Vict.  c.  63,  s.  21).  Commissioners. — Both  parties  are  conjunetl}'  and 
severally  liable  for  fees  of  commissioners  or  judicial  reporters,  and  of 
all  persons  authorised  to  do  anything  by  the  Court  {Ballantine,  1884,  22 
S.  L.  E.  136).  The  agent  wall  not  be  personally  responsible  to  a  reporter 
for  payment  of  his  fees.  The  amount  of  a  commissioner's  fee  varies  in 
accordance  with  the  extent  and  diiliculty  of  the  work  entailed  {Tannett, 
Walker,  &  Co.,  1874,  1  E.  440).  There  is  no  general  rule,  and  the  Court 
leaves  it  to  the  discretion  of  the  Auditor  (Oicners  of  the  " Hilda"  1885,  12 
E.  547).  Accountants. — In  remits,  there  is  no  scale.  An  accountant  may 
retain  his  report  until  his  fee  is  paid  {Pecldie,  1860,  22  D.  707).  Fees  for 
foing  over  books  bv  an  accountant  during  the  preparation  of  a  record  have 
sometimes  been  allowed  {Inglis,  1861,  23  D.  872 ;  Railton,  1847,  9  D.  1140). 
Arbiters. — The  presumption  is  that  an  arbiter  acts  without  remuneration ; 
but  this  presumption  is  capable  of  being  redargued  {Henderson,  1867,  5  M. 
628).  Usually  the  parties  agree  beforehand  that  they  will  be  jointly  and 
severally  liable  for  the  arbiter's  fee  {Frascr,  1838,  16  S._  1049).  An^  arbiter 
may  refuse  to  hand  over  his  report  until  payment  (Brodie,  1836, 14  S.  1097). 
Judicial  Referee. — The  presumption  that,  apart  from  agreement,  an  arbiter 
is  not  entitled  to  remuneration,  does  not  apply  to  a  judicial  referee  (Bader, 
1838,  16  S.  1085).  Copies  of  the  necessary  documents  produced  in  the 
cause  for  the  use  of  counsel  will  always  be  allowed,  but  not  copies  of  the 
evidence,  unless  there  has  been  an  adjournment  of  the  proof  on  special 
cause  shown  {Powrie,  1881,  8  E.  803 ;  Birrell,  1868,  6  M.  421). 

[Monteith  Smith  on  Eopenscs;  Mackay,  Pract.  vol.  ii.  p.  528.] 

Expert. — See  Opinion  Evidence;  Compaeatio  litekarum. 
Expiry  of  the  Legal.— See  Adjudication. 

Explosive  Substances. — The  law  relating  to  explosive 
saUtd/iirt's  is  for  tlie  most  part  contained  in  various  Acts  of  Earliament, 
principally  38  &  39  Vict.  c.  17,  and  46  &  47  Vict.  c.  3.  The  first  of  these 
Statutes  deals  wdth  the  manufacturing,  keeping,  selling,  carrying,  and  im- 
porting thereof,  and  the  second  with  felonious  intromissions  with  the  same. 

The  first — the  Explosives  Act,  1875 — may  be  shortly  summarised  as 
follows :  It  apphes  not  only  to  gunpowder,  dynamite,  and  the  more  serious 
explosives,  but  also  to  such  minor  explosives  as  fog -signals,  fireworks, 
rockets,  percussion  caps,  etc.  (s.  3).  Part  I.  deals  with  gunpowder. 
Except  when  made  experimentally,  it  must  be  manufactured  only  at  a 
factory  lawfully  existing  or  licensed  under  the  Act.  When  made  otherwise, 
it  is  subject  to  forfeiture  and  fine  (s.  4).  It  must  be  stored  in  authorised 
places,  except  when  for  private  use  to  the  extent  of  thirty  pounds  in 
one  place,  or  when  being  conveyed  (s.  5).     Application  for  a  licence  for  a 
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new  factory  or  iiiuguziiie  must  be  iiuule  and  grantcil  in  a  prescribed  form 
(ss.  G  -H).      Uegulations  and  general  ndes  are  laid  down  for  tbe  maintenance 
of  such  factories  or  magazines  (ss.  9  and  10),  and  for  workmen  therein  (s.  11). 
Amended  licences  may  be  applied  lui  if  alteration  is  desired  (s.  12):  and  on 
notice  being  given  of  change  of  occupancy,  or  discontinuance  not  e.\cce<Ung 
two  years,  the  same  licence  applies  (s.  l."'.).     Factories  or  magazines  existing 
before    the    Act   must    be    held    by    continuing  certificate  (s.    14).     Store 
licences  are  to  be  obtained  from   the  local  authority  (s.  15).     Orders  in 
Council  ma}'  from  time  to  time   be  issued  prescribing  the  situation  and 
construction  of  stores  (s.  IG),  and  general  rules  for  stores  are  laid  down 
(s.  17).     A  store  licence  is  not  transferable,  and  must  be  renewed  annually 
according  to  f(.»rm  (s.  18).     Special  rules  may  be  made  by  the  occu])ier  for 
workmen  in  a  store  (s.   19).     Sees.  I'l    and   22  deal   with  the  retailing  of 
gunpowder.     Tlie   premises  must  be   registered   with   the  local  authority 
(s.  2w),  and  mahitained  according  to  general  rules  (s.  22).     Due  precautions 
against  tire  or  explosion  must  be  taken  by  the  occupier  of  every  factory, 
magazine,   store,   or   registered   premises   (s.    23).      With    regard    to    this 
section,  it   has  been    lield    that    the   question  whether  due   precaution   in 
the    sense    of    this    enactment    had    been    taken    was    a    question    <>f    fact 
only,  wldch  conseciuently  could  not  competently  form  the   suljjecL  of  an 
apjieal    under    the    Summary    Prosecutions    Appeals    Act,   1875    {Dykca, 
IS85,   12  K.  (J.  C.)   17).     Sec.  24  regulates  the  quantities  of  gunpowder 
to   be  allowed   in    l)uildings,   which  may  be   referred  to  arbitration,   con- 
cerning which   regulations    are   provided  (s.   25).      Sec.   26    specifies    fees 
for    licences.      Adjoining   buildings  are    counted  as  one  (s.  27),  and    the 
local  authority  must  keep  a    register  of  stores  and   registered  premises 
(s.  28).     In  case  of  the  death,  bankruptcy,  or  incapacity  of  the  occupier  of 
a  store  or  registered  premises,  the  business  may  Ije  carried  on  l)y  another 
without  penalty  till  a  new  licence  is  obtained  (s.  29).     Hawking  of  gun- 
l)Owder  (s.   150),  and  sale  thereof  to  children  under  thirteen  (s.  ol),  are 
bn-bidden.     Gunpowder  exceednig   1   lb.   must  be  sold  in  closed  packages, 
labelled.     Sec.  33  contains  general  rules  as  to  packing  of  gunpowder  for 
conveyance,  and  sees.  34,  ;'.5,  and  :'.G  i)rovidc  that  all  harbours,  railway  and 
canarcompanies,  and  wliarves,  shall  liave  bye-laws  as  to  tiie  conveyance, 
loading,  etc.,  thereof.     The  Secretary  of  State  may  make  or  alter  bye-laws 
as  to  conveyance  by  road  or  otherwise,  when  the  above  do  not  apply  (s.  37). 
Part  II.  relates  to  other  explosives.     Except  as  modified,  the  provisions 
relating  to  gunpowder  (Part  1.)  api)ly  (s.  :'.9).     Tlie  modifications  consist 
in  diil'erent  requirements  of  particulars  in  draft  licences  (s.  40  (1)),  pre- 
scribed general  rules  in  place  of  general  rules  relating  to  factories,  magazines, 
stores,  and  registered  premises  (2),  rules  relating  to  packing  (3),  nuiximum 
amount  to  1)e  kept  privately  and  minimum  amount  to  be  sold  unenclosed  (4), 
keeping  of  different  explosives  in  the  same  store  (5),  amount  of  gunpowd^er 
to  be  kept  with  other  explosive  (G),  prescribed  general  rules  thereanent  (7), 
labelling    of    explosive   (8),    and    provisions    regarding    importation    and 
conveyance  (9).     Sec.  41   excludes  from    the   provisions   of   the  Act   the 
filling- and  conveyhig  of  safety  cartridges  for  private  use,  to  the  amount 
allowed,  and  sec.  42  extends  the  provisions  relating  to  gunpowder  in  18  *S: 
19  Vic-t.  V.  I  1<),  s.  29,  and  3G  .^-  ;'.7  Vict.  c.  85,  ss.  23-27,  to  all  explosives. 
Specially  dangerous  exphjsives  may  be,  by  Order  in  Council,  either  al)Solutely 
])rolubited    or   sulijected    to    extraordinary    conditions.     Sec.    44    contahis 
provisions  in  favour  of  makers  and  retailers  of  blasting  cartridges,  and  sec. 
45  provisions  in  favour  of  makers  of  new  explosives  for  experiment.     An 
occupier  of  a  magazine,  store,  or  registered  premises  does  not  need  a  factory 
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licence  in  respect  of  his  making  or  selling  cartridges  for  small-arms  (s.  46) 
or  blasting-charges  (s.  47),  provided  he  observes  certain  conditions.  Sec. 
48  provides  for  exemptions  from  licence  as  "  small  firework  factory,"  and 
sec.  49  provides  for  licence  as  "  small  firework  factory."  No  licence  is 
recjuired  for  keeping  of  percussion  caps,  safety  fuses  for  blasting,  or  fog 
signals  kept  by  a  railway  company. 

Part  III.  relates  to  tlie  administration  of  law.  Government  inspectors 
are  to  be  appointed  (s.  53),  from  wliicli  office  all  connected  with  the  business 
of  explosives  are  barred  (s.  54).  Sees.  55  and  56  detail  their  powers. 
Sec.  57  provides  for  an  annual  report  to  the  Government  of  inspectors' 
proceedings,  and  sec.  58  for  inspection  by  railway  inspectors  or  inspectors 
of  the  Boaid  of  Trade,  according  to  order.  Inspectors  under  the  Coal  Mines 
Eegulation  Act,  1872  (35  &  36  Vict.  c.  76),  and  under  the  Metalliferous 
Mines  Eegulation  Act,  1872  (ih.  c.  77),  may  be  ordered  to  act  as  GJovern- 
ment  inspectors  (s.  59).  A  copy  of  a  licence  or  rules  under  this  Act,  certified 
by  a  Government  inspector,  shall  be  evidence  (s.  GO).  A  Government 
inspector  may  keep  and  carry  samples  of  a  reasonable  amount  (s.  61),  and 
the  salaries  of  Government  inspectors  and  expenses  of  the  Act  are  to  1  je  paid 
from  public  moneys  (s.  62).  Sec.  63  provides  for  notice  of  accidents,  and 
sec.  64  for  permission  to  reconstruct  buildings  destroyed  thereby.  Sec.  65 
gives  provisions  for  coroners'  inquests  on  deaths  from  accidents  connected 
with  explosives,  and  sec.  (J6  for  inquiry  into  accidents,  and  formal  investi- 
gation in  serious  cases  (see  Fatal  Accidents  Inquiry  (Scotland)  Act,  1895, 
58  &  59  Vict.  c.  36).  Sees.  67  and  68  define  the  local  authority.  (For 
local  authority  in  Scotland,  see  sec.  110  et  scaj.,  infra.)  Sec.  69  defines 
their  duties,  and  sec.  70  provides  for  their  expenses.  Sec.  71  relates  to 
tlie  undertaking  of  carriage  by  harbour  authorities  and  canal  companies, 
and  sec.  72  to  the  provision  of  magazines  by  the  local  authority.  A  power 
of  search  is  given  for  explosives  when  explosives  are  in  a  place  in  contra- 
vention of  the  Act,  or  in  the  event  of  any  breach  of  it  (s.  73),  and  a  power 
of  seizure  (s.  74).  Sec.  75  provides  for  inspection  of  explosives  in  transitu, 
and  sec.  76  for  the  payment  of  explosives  taken  as  samples. 

Part  IV.  contains  supplemental  provisions  relating  to  legal  proceedings, 
exemptions  and  definitions.  Trespassers  may  be  removed  and  ilned  (s.  77), 
and  persons  committing  dangerous  offences  seized  without  warrant  (s.  78). 
Sec.  79  provides  for  imprisonment  for  a  wilful  act  or  neglect  endangering 
life  or  limb,  and  sees.  80-82  punishments  for  throwing  fireworks  in 
thoroughfares,  forgery,  and  falsification  of  documents,  and  defacing  notices. 
Sec.  83  contains  provisions  as  to  Orders  in  Council,  and  orders  by  the 
Secretary  of  State,  and  sees.  84  and  85  as  to  publication  of  bye-laws,  notices, 
etc.,  and  service  thereof.  The  occupier  is  to  be  exempted  from  penalty  on 
proof  of  another  being  the  real  offender  (s.  87) ;  and  carriers,  etc.,  likewise, 
where  the  consignee,  etc.,  is  in  fault  (s.  88).  Sec.  89  contains  supplemental 
provisions  as  to  the  forfeiture  of  explosives.  Sec.  90  defines  the  jurisdiction 
in  tidal  waters  or  on  Ijoundaries.  Prosecution  of  offences  may  be  either 
summary  or  on  indictment  (s.  91),  tliougli  in  certain  cases  the  offender 
may  elect  to  be  tried  on  indictment  (s.  92).  Sec.  93  provides  for  appeal; 
sec.  94  for  the  constitution  of  the  Court ;  and  sec.  95  for  the  distress  or 
arrestment  of  a  ship  to  pay  a  penalty.  Sec.  96  provides  for  the  application 
of  penalties  and  forfeitures.  Sec.  97  exempts  from  the  provisions  of  the 
Act  Government  property  in  factories  (1)  ;  ships  or  carriages  (2);  volunteer 
stores  (3)  and  (4);  and  in  conveyance  (5).  Sec.  98  exempts  rocket  and 
fog  stations,  and  sec.  99  magazines  in  the  Mersey ;  while  sees.  100  and 
101  provide  savings  for  masters  of  ships  and  carriers,  and  rockets,  gun- 


EXPOSING  CHILDKKN  181 

powder,  etc.,  on  board  ships.  The  Act  does  not  exempt  from  lial)ility  persou.s 
committing  nuisances,  etc.,  not  j.KJvidcd  against  (sec.  102),  and  powers 
given  under  it  arc  cumulative  (s.  lOM).  Sees.  104-108  contain  definitions, 
and  sees.  109-118  modifications,  in  tlie  application  of  the  Act  to  Scotland. 
The  local  authority  in  Scotland  is  laid  down  (s.  110)  as  magistrates 
in  borougiis,  harbour  authorities  in  harbours,  and  justices  of  the  peace 
in  counties.  By  52  I'v:  5?>  Vict.  c.  50,  s.  11  (5),  the  administrative  power  in 
coinities  is  transferred  to  county  councils. 

The  second  Act  (40  &  47  Viet.  c.  :»)  provides  punishment,  by  penal 
servitude  or  imprisonment,  for  causing  an  explosion  likely  to  endanger  life 
or  property  (s.  2) ;  or  for  attempt  to  cause  an  explosion,  or  for  keeping 
explosive  substances  with  intent  (s.  3);  or  for  making  or  pos.sessing 
explosives  under  suspicious  circumstance  (s.  4),  or  being  accessory  thereto 
(s.  5).  Sec.  G  provides  for  an  inquiry  by  the  Lord  Advocate,  and  the  appre- 
hension of  absconding  witnesses,  and  sec.  7  provides  that  no  prosecution  shall 
take  place  except  by  leave  of  the  Lord  Advocate.  Search  for  and  seizure  of 
ex])losive  substances  may  be  made  for  the  purposes  of  detection,  as  provided 
in  38  &  39  Vict.  c.  17,  ss.  73,  74,  75,  89,  and  90,  and  for  said  purposes  a 
master  or  owner  of  a  vessel  may  act  as  provided  in  36  &  37  Vict.  c.  85,  for 
safety  (s.  8), 

Further  regulations  concerning  exi)losive  substances  are  contained  in 
other  Acts  of  Tarliament.  In  :'.9  &  40  Viet.  c.  36,  s.  139  (customs),  it  is 
provided  that  any  exporter  and  shipper  of  a  package  containing  explosives 
shall  duly  enter  the  same  before  shipment,  with  a  correct  description,  on 
pain  of  forfeiture  and  a  penalty  of  £100.  By  46  &  47  Vict.  c.  10,  s.  3,  all 
explosive  substances  aie  held  to  be  restricted  goods.  In  52  &  53  Vict.  c. 
42,  s.  4,  it  is  provided  that  the  conveyance  of  explosives,  within  the 
meaning  of  38  &  39  A' ict.  c.  17,  and  46  &  47  Vict.  c.  3,  from  the  Isle  of 
Man  to  England  and  vice  versa,  are  to  be  deemed  exportation  and  importa- 
tion, and  all  the  provisions  of  the  Customs  Acts  shall  apply.  57  &  58 
Vict.  c.  60,  s.  301,  deals  with  restrictions  on  carriage  of  explosives  in 
passenger  ships,  and  sees.  446-450  on  restrictions  on  carriage  in  ships 
generally.  40  &  41  Vict.  c.  6d  deals  with  the  use  of  dynamite  or  other 
explosives  to  catch  or  destroy  fish  in  a  ]»ublic  fishery,  and  with  the  trial  of 
offences  on  the  sea-coast  or  at  sea.  There  may  lie  prohibition  by  pro- 
clamation, or  Order  hi  Council,  of  exportation  of  amnuniition,  etc.  (42  &  43 
Vict.  c.  21,  s.  8),  and  of  importation  (39  &  40  Vict.  c.  36,  s.  43).  The 
placing  of  explosives  in  a  letter-box,  or  sending  them  by  post,  is  punishable 
under  47  &  48  Vict.  c.  76).  The  powers  given  in  the  Coal  Mhics  Kegu- 
lation  Act,  1887,  to  modify  special  rules  are  extended  to  rules  dealing 
with  explosives  (50  &  60  \'ict.  c.  43,  s.  1  (1)  h) ;  and  the  Secretary  of  State, 
on  being  satisfied  that  any  explosive  is,  or  is  likely  to  become,  dangerous, 
may  restrict  its  use,  or  foiltid  il  (ib.  s.  6). 

Exposing  Children.— If  a  child  is  exposed  and  deserted 
under  such  circumstances  as  to  indicate  a  design  of  destroying  it,  the  crime 
is  murder  {Kerr,  1860,  3  Irv.  645).  See  Ciiild-AIukdek.  To  expose  and 
desert  a  child  under  circumstances  which  do  not  point  to  intent  to  destroy 
life  is  a  criminal  offence,  punishable  by  an  arbitrary  sentence.  And  it  is 
crhninal  wilfully  to  expose  a  child  to  danger,  though  there  be  no  desertion 
{Gilmn,  1845,  2  Broun,  366). 

The  prevention  of  erueltv  to  chihlren  has  been  the  subject  of  legislation 
(52  &  53  Vict.  c.  44,  amended  by  57  &  58  Vict.  c.  27 ;  both  repealed,  and 
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the  law  as  to  prevention  (^f  cruelty  to  children  consolidated,  hy  oT  &   ^8 
Viet.  c.  41). 

[Hume,  i.  299;  Alison,  i.  162;  Macdouahl,  17:!.] 

See  Cruelty  to  Cuildren,  Phkvention  of. 


Expromissor. — AVhen  a  creditor  agrees  to  accept  a  thiid  party 
as  his  dt'htor  in  a  del)t  in  place  of  the  former  clehtor,  the  new  dehtor  thus 
suhstituted  is  known  as  au  expromissor.  The  efl'eet  of  the  nndertalcing  of  an 
expromissor  is  to  discharge  the  ohligation  of  the  former  delitor.  Thiis, 
expromissio  was  a  recognised  mode  of  extinguishing  ohligations.  (Stair,  i.  17. 
3 ;  Ersk.  iii.  o.  Gl,  ami  iii.  4.  22).     See  ADPitOxMissoi;. 


Extent,  Old  and  New. — Extent  is  an  old  Scots  law  term,  and 
means  the  annual  value  put  on  lands  for  the  purpose  of  assessing  public 
burdens  and  fixing  the  amount  of  relief  and  non-entry  duties.  Tliere 
were  two  such  values  or  extents — the  old  and  the  new.  Sometimes 
the  expression  used  was  that  of  old  and  new  retour,  from  the  retour  or 
verdict  returned  by  the  jury  to  the  old  brieve  of  inquest.  These  brieves  of 
inquest,  which  were  in  use  until  1847,  contained,  as  one  of  the  heads  or 
([uestions  on  which  the  jury  was  to  give  a  verdict,  the  (piestion,  "  how  much 
the  said  lauds  are  now  worth  a  year  (new  extent),  and  how  much  they 
were  worth  in  the  time  of  peace  (okl  extent)  ('  Quantum  valent  dicta? 
terne  et  annui  reditus  cum  pertinentibus  nunc  per  annum  et  (quantum 
valuerunt  tempore  piacis')."  The  explanation  of  liow  this  head  of  the 
brieve  of  inquest  came  to  be  used,  which  is  now  generally  adopted,  is  that 
given  by  Lord  Kames  and  accepted  by  Erskine. 

In  early  times  "  taxes  were  no  part  of  the  constitution  of  any  feudal 
Government.  The  king  was  supported  by  the  rents  of  his  property-lands 
and  liy  tlie  occasional  profits  of  superiority,  passing  under  the  name  of 
casualties.  These  casualties,  such  as  ward,  non-entry,  marriage  escheat, 
etc.,  arose  from  the  very  nature  of  the  holding,  and  beyond  these  the 
vassal  was  not  liable  to  be  taxed  : — some  singular  cases  excepted  established 
by  custom,  such  as  for  redeeming  the  king  from  captivity,  for  a  portion 
for  his  eldest  daughter,  and  a  sum  to  defray  the  expense  of  making  his 
eldest  son  a  knight.  For  this  reason  it  is  natural  to  conjecture  that  the 
first  universal  tax  was  imposed  upon  some  such  singular  occasion."  It 
is  not  known  when  such  an  occasion  first  arose ;  but  a  general  tax  was 
raised  in  1281,  during  the  reign  of  Alexander  in.,  in  order  to  provide  a 
mairiage  portion  for  his  daughter  Margaret  on  the  occasion  of  her  marriage 
with  Eric,  King  of  Norway.  After  the  death  of  Alexander  III.  tliere 
occurred  the  Waiof  Independence,  during  which  the  country  was  devastated 
by  the  English.  Subse({uently,  in  l.')26,  in  order  to  grant  an  aid  to  the 
king,  Kobert  the  Bruce,  Parliament  agreed  to  give  him  for  his  life  a 
tenth  penny  of  all  the  rents  of  the  country  according  to  the  old  extent 
of  the  lands  and  rents  in  the  time  of  Alexander  in.  From  this  it  is 
conjectured  that  the  extent  of  1281  is  the  old  extent  of  the  retour.  This 
is  confirmed  by  the  circumstance  that  the  agreement  of  l.')26  contained 
the  following  exception:  "  Excepta  tantummodo  destruetione  guerne  in 
quo  casu,  fiet  decidentia  de  decinio  denario  pneconcesso  secumdum  quanti- 
tatem  firma-,  quic  occasione  pnedicta  de  terris  et  reditibus  priedictis 
levari  non  poterit,  prout  jtcr  inrpiisitionem  per  vicecomitem  loci  fideliter 
faciendam  poterit  repitiri,"  wbich   shows  that  a  deduction  was  to  be  made 
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in  the  extent  of  svidi  lands  as  had  suffered  in  the  war.  It  is  to  this 
vaUiation  that  the  term  new  extent  was  first  applied.  It  is  also  generally 
believed  that  until  i;326  retours  contained  only  one  extent.  If  this  be 
so,  wc  sec  a  good  reason  for  the  d(juble  ini^uiry  in  the  brieve,  for  the  clause 
"quantum  nunc  valent"  would  in  the  case  of  many  lands  be  different 
from  that  previously  made  tempore  pads.  The  new  extent  would  thus 
naturally  at  first  l)e  much  less  than  the  old  extent ;  and  we  fin<l  that  this 
was  so.  Tiie  next  occasion,  or  at  anyrate  an  occasion,  on  which  a  general 
tax  was  again  imposed, — for  a  similar  tax  seems  to  have  been  imposed  in 
1305, — was  that  raised  to  pay  the  King  of  England  the  amount  due  him  for 
the  maintenance  of  King  James  I.  The  amount  was  raised  by  Parliament 
in  1424,  and  it  is  clear  from  extant  retours  made  at  that  date  that 
two  extents  were  given.  Extant  retours  also  show  that  for  a  long  time 
after  the  valuation  of  1326  the  new  extent  continued  to  be  less  than  the 
old.  This  came  to  b(!  considered  a  grievance,  on  account  of  the  great  rise 
in  the  value  of  land  ;  and  accordingly  the  Act  1475,  c.  55,  w^as  passed.  It 
enacted  :  "  Anent  the  Ijrieves  of  in([uest  to  be  served  in  time  to  come.  It  is 
statute  and  ordained  that  it  be  answered  in  the  retour  quhat  the  land  was 
of  availe  of  the  auld  and  the  very  availe  it  was  worth  and  gives  the  day 
of  the  serving  of  the  said  brieve."  On  this  Statute  two  remarks  fall  to  be 
made :  one  is,  that  from  this  time  at  anyrate  there  is  no  ground  for  con- 
jecture as  to  what  the  old  extent  means,  for  the  old  extent  in  all  retours  is 
certainly  the  old  extent  referred  to  in  this  Statute.  And  for  the  reasons  that 
have  been  already  given,  the  old  extent  in  retours  was  probably  the  one  made 
in  the  reign  of  Alexander  iir.,  and  never  altered  afterwards.  The  other  remark 
is  that  the  new  extent,  so  far  as  it  practically  affected  feudal  casualties,  was 
really  introduced  by  this  Statute.  Land  had  come  to  be  far  above  the 
value  of  the  former  new  extents,  and  accordingly  we  always  find  in  retours 
since  1474  that  it  is  higher  than  the  old  extent.  It  is  true  that  the  rule 
contained  in  the  Statute  did  not  long  continue  to  be  observed  :  for  after  land 
had  been  once  valued  by  an  inijuest,  and  it  generally  was  valued  at  quad- 
ruple the  old  extent,  the  extent  thus  ascertained  was  ever  after  inserted  in 
the  retour  as  tlie  new  extent,  which,  though  much  higher  than  the  old 
extent,  was  yet  short  of  the  true  value. 

The  old  extent  might,  after  this  date,  have  ceased  to  appear  in 
retours,  were  it  not  that  conveyancers  were  averse  to  alter  the  style  of 
the  brieve.  It,  however,  continued  to  be  of  importance  for  two  reasons, 
namely :  (1)  Public  burdens  continued  to  be  raised  on  land  according  to 
the  okl  extent,  a.  certain  ])roportion  being  imposed  on  the  lands  of  A., 
being  the  forty-shilling  land  of  old  extent,  and  a  certain  proportion  on  the 
lands  of  B.,  being  tlie  five-merk  land  of  old  extent,  and  so  on.  This  con- 
tinued to  be  the  rule  until  the  valued  rent  was  finally  introduced  by  the 
Act  of  Convention  of  1GG7.  (2)  Until  the  Eeforni  Act  of  1832  only  those 
were  entitled  to  be  enrolled  as  electors  and  vote  at  elections  in  counties  in 
Scotland  who  were  "publicly  infeft  in  property  or  superiority  and  in 
possession  of  a  forty-shilling  land  of  old  extent,"  or,  wdiere  the  old  extent 
coulil  not  be  proved,  infeft  in  lands  worth  four  hundred  pounds  of  valued 
rent  (Act  1681,  c.  21).  During  this  period  many  cases  affecting  the  old 
extent  are  to  be  found  in  Morrison  voce  "  Member  of  Parliament."  They 
are,  however,  now  of  only  antiquarian  interest.  Since  1832,  the  old  extent 
has  ceased  to  have  any  importance. 

The  new  extent,  on  the  other  hand,  was  the  value  taken  in  fixing 
the  casualties  of  non-entry  and  relief  due  prior  to  citation,  and  it  was  to 
prevent   these   being  too  "heavy  that    the   Act   of    1475,  c.   55,  came,  as 
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already  Doticed,  to  be  evaded.  The  new  extent  was  never  of  any  interest  in 
lands  held  feu,  for  the  feu-duty  was  the  new  extent.  But  it  continued  to 
be  of  importance  in  the  case  of  lands  held  ward  and  blench. 

[Karnes,  Hist.  Law  Tracts,  xiv.  E.  2.  5.  31-4;  Wight  on  Elections,  160  ; 
Bell  on  Elections,  154 ;  Duff,  Feudal  Conveyancing,  462.] 

Extent,  Writ  of. — A  Writ  of  Extent,  or  Extent  as  it  is  usually 
called,  is  the  name  of  the  process  which  was  introduced  into  Scotland  after 
the  Union  in  order  to  give  the  Crown,  on  behalf  of  the  public,  a  speedy 
remedy  for  recovering  moneys  due  to  the  revenue,  and  which,  without  such 
speedy  means  of  recovery,  might  be  lost. 

Extent  in  Chief  in  the  First  Bcr/rec—Tviov  to  the  Union,  the  Crown's 
rights  in  respect  of  import  or  export  duties  and  other  debts  were,  under 
various  Acts  of  the  Scots  Parliament,  enforced  by  letters  of  horning,  under 
which  del)tors  to  tlie  king  were  charged  to  pay.  The  Crown  had,  Ijcsides, 
a  hypothec  over  all  goods  subject  to  duty  {Peebles,  1631,  M.  11824).  By 
Art.  XIX.  of  the  Treaty  of  Union  it  was  agreed  that  a  Court  of  Exchequer 
should  be  established  in  Scotland  for  deciding  questions  concerning  the 
revenue,  having  the  same  authority  as  the  Court  of  Exchequer  in  England. 
This  Court  was  instituted  by  6  Anne,  c.  26.  Sec.  7  of  this  Statute  enacts 
that  the  Court  shall  have  full  power  to  take  all  manner  of  recognizances  and 
securities  for  debts  due  to  the  Crown  ;  that  all  recognizances,  specialties,  and 
other  securities  for  revenue  debts  shall  have  the  same  force  as  similar 
obligations  taken  in  the  Court  of  Exchequer  in  England,  according  to  the 
true  meaning  of  the  Statute  33  Hen.  viii.  c.  39,  or  other  English  laws 
or  customs ;  and  that  Crowai  debtors  in  Scotland  shall  be  liable,  by  Extent, 
Inquisition,  and  Seizures,  or  other  process,  for  the  payment  of  such  debts. 
This  Statute  thus  introduces  the  English  law,  as  regards  the  recovering  of 
Crown  debts,  and  the  preference  accorded  to  the  Crow-n  in  competition  with 
subject  creditors.  With  this  exception,  however,  that  heritage  is  not  to  be 
aftected  by  the  prerogative  and  privilege  for  Crown  debts,  under  a  Writ  of 
Extent  or  other  procedure,  further  than  is  permitted  by  the  law  of  Scotland. 
This  is  an  important  distinction,  for  in  England  the  Crown's  privilege  gives 
it  a  preference  over  creditors  as  regards  tlie  deljtor's  real  property,  while  in 
Scotland  the  Crown  has  no  preference  over  other  heritable  creditors  (Bell, 
Com.  i.  782  ;  Crs.  of  Burnet  v.  Murray,  1754,  M.  7873).  An  Extent  originally 
was  used  against  land  only ;  Ijut  l)y  the  Statute  of  King  Henry  viii.  it  was 
directed  to  l^e  used  in  all  suits  at  the  instance  of  the  Crown. 

An  Extent  being  an  execution  or  warrant  to  arrest,  there  must  be  a 
debt  due  to  the  Crown  by  a  debtor  before  it  can  issue.  Such  a  debt  may 
be  due  either  under  a  simple  contract  or  under  bond  or  recognizance.  If  under 
a  simple  contract,  the  debt  must  be  recorded,  i.e.  must  be  found  due  by  a 
Court  of  Eecord.  In  order  that  this  may  be  done,  a  Commission  is  issued 
directing  the  Commissioners  to  find  out  what  debts  are  due  to  the  Crown. 
The  Inquisition  or  return  made  by  the  Commissioners,  setting  forth  what  debts 
are  due,  is  recorded,  and  so  satisfies  this  condition.  When  a  Commission  is 
issued,  the  Commissioners  are  directed  to  take  inquisition  of  the  debt  by  the 
oath  of  good  and  lawful  men,  and  the  testimony  on  oath  of  other  lawful 
witnesses.  No  notice  of  the  Commission  is  given  to  the  defendants  ;  and  an 
Affidavit  is,  in  practice,  the  sole  evidence  on  which  the  Connnissioners 
proceed  to  find  out  if  the  defendant  is  a  Crown  debtor.  Nor  is  this  a 
difficult  question,  as  every  person  who  has  received  money  on  account  of 
the  revenue  is  accounted  one.     The  Affidavit  states :  (1)  The  debt.     In  the 
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case  of  a  l)nn(l,  it  is  the  ;iiiiniiiit  set  forth  in  it.  (2)  Tliat  there  is  danger  of 
its  being  lost  unless  innncdiately  recovered.  "  It  is  the  alnmst  invariable 
])ractice  to  insert  in  the  alhdavit  some  instance  of  insolvency,"  but  whether 
such  a  statement  was  ever  abs(jlutely  necessary  has  never  been  decided. 
No  preliminary  steps,  other  than  obtaining  an  affidavit,  are  required  in  the 
case  of  a  bond  delit.  Wlicii  the  In(iuisiti<m  and  Affidavit,  or  Aflidavit,  is 
presented,  a  Fiat  or  order  that  a  Writ  or  Writs  of  immediate  F^xtent  issue 
aizainst  the  debtor  f(n-  the  recuverv  of  the  debt  is  obtained  from  one  of  the 
Barons  of  the  Ivvchequer. 

The  F'iat  is  the  authority  for  issuing  the  F^xtent,  and  its  date  may  be,  and 
therefore  is,  in  all  cases  the  date  of  the  writ.  The  reason  f»f  tliis  is  in  order 
to  take  the  goods  of  the  debtor  as  from  the  date  of  the  fiat.  This  ride 
enables  any  nund)er  of  Extents  to  be  issued  into  different  counties  at  the 
same  time.  It  enables  a  new  writ  to  be  issued  if  a  previous  one  be  set  aside 
on  account  of  any  irregularity  not  affecting  the  Fiat.  It  also  enaldes  a  writ  to 
be  issued  after  the  death  of  tlie  defendant,  ]irovided  tlie  Fiat  l)e  dated  before. 
The  writ  of  F]xtent  itself  sets  forth  the  Ijond  or  the  ln([uisition,  as  the  case  may 
lie,  and  directs  the  Sheriff  to  seize  the  body,  lands,  and  goods  of  the  debtor. 

The  Teste  is  always,  as  above  stated,  the  date  of  the  Fiat.  No  nf)tice  is 
given  to  the  defendant  of  the  issue  of  the  writ.  On  the  return  of  the  writ, 
iKJwever,  the  debtor  may  dispute  the  debt,  or  a  third  party  may  claim  the 
uoods  which  have  been  seized.  If  it  w^as  a  l)ond  debt,  the  nominal  amount 
in  on]y  prwid  facie  evidence,  as  payments  to  account  can  be  proved.  If  it 
was  a  simple  contract  del)t,  the  debtor  can  show  that  the  affidavit  was  wrong, 
and  ]»r(  ive  what  tlu^  true  de1)t  was.  The  extent  can  also  ]je  set  aside  on  account 
of  (I)  i)atent  irregularities,  (2)  of  irregularities  not  appearing  on  the  face  of 
the  proceedings. 

If  not  set  aside,  it  has  l)een  decided  (1)  that  the  Crown  has  right  to  the 
debtor's  goods  which  were  his  at  the  date  of  the  Teste  of  the  writ,  no  matter 
in  whose  possession  tliey  may  be.  The  traverser  of  the  Crown's  right  must 
make  out  his  right  to  them  as  proprietor,  or  as  having  a  lien  over  them; 
(2)  money  and  all  debts  may  be  seized,  but  (3)  hondfide  cash  payments  made 
by  the  debtor  cannot  be  recovered  ;  (4)  a  Crown  debtor  cannot  assign  a  debt 
after  tlie  Teste,  but  a  bond  fide  payment  to  him  cannot  be  challenged  :  (5)  bills 
can  be  seized,  but,  in  order  to  give  the  Crown  immediate  Extent  over  them, 
they  must  be  due ;  (6)  whatever  may  be  the  rule  in  England,  the  Crown  has 
in  Scotland,  in  the  case  of  future  and  contingent  debts  at  least,  the  same 
rights  of  arrestment  as  other  creditors.  The  Sheriff  has  no  power  to  sell 
the  goods  seized,  but,  if  no  one  appears  on  the  return  of  the  writ,  a  rcnditioni 
exponas  issues  to  sell  the  goods,  or  the  Slierilf  is  ordered  to  pay  the  money 
into  the  receipt  of  the  Exchequer,  or  an  order  is  made  for  sale  of  the 
lands.  Though  goods  to  a  nuich  greater  value  than  the  amount  of  the 
del)t  be  seized,  of  course  no  nuu-e  should  be  sold  than  what  is  required  to 
])ay  it.  There  may  be  a  trial  to  decide  the  questions  at  issue  between  the 
Crown  and  its  debtor. 

Extents  in  Chief  in  the  Second,  Third,  and  Fourth  Degrees. — A  similar  writ 
may  issue  against  the  debtor's  debtor,  in  which  case  it  is  called  a  writ  of 
Extent  in  chief  in  the  second  degree.  This  is  used  when  debts  ilue  to  the 
Crown  debtor  are  seized.  Its  ol)ject  is  to  make  that  delator  pay  the  Crown  s 
delit.  The  procedure  is :  on  the  return  of  the  writ  of  extent,  an  affidavit  of 
insolvency  and  innuediate  danger  is  sworn,  (^n  that  affidavit  a  Baron's 
Fiat,  is  issued,  and  on  it  an  Extent  in  chief  in  the  second  degree  is  issued. 
This  process  may  be  repeated  to  a  third  and  a  fourth  degree. 

Extent  in  Aid. — "Any  Crown  debtor  against  whom  an  Extent  in  chief 
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may  issue  is  entitled  to  have  an  Extent  in  aid."  The  tlioory  ui'  this  writ 
is  that  there  may  be  insolvency  towards  the  Crown  unless  the  Crown 
debtor's  debts  are  ]iaid.  The  writ  is  issued  nominally  at  the  instance  of 
the  Cviiwn,  but  voally  at  the  instance  of  the  Crown's  debtor.  The  pro- 
cedure is :  an  allidavit  is  sw.irii  sottino-  fovth  (1)  the  Crown  debt ;  (2)  the 
debt  duo  to  the  Crown's  de])tor;  (;1)  the  risk  of  insolvency  of  the  Crown 
debtor's  (lel)tor :  and  (4)  the  statement  that  unless  the  writ  is  issued  the 
( 'n  twn's  debt  is  in  danger  of  being  lost. 

On  this  affidavit  a  i^ro  forma  Extent  in  chief  is  issued  against  the 
Crown  debtor:  and  this  Extent,  with  an  Inquisition  thereupon,  and  the 
Affidavit,  is  the  warrant  for  a  liaron's  Fiat.  On  it  the  Extent  in  aid  is  issued. 
This  process  may  be  repeated  to  the  third  degree.  It  was  formerly  inuch 
abused,  but  is  now  obsolete.  In  fact  the  writ  of  Extent  is  impliedly  abolished, 
and  a  new  mode,  to  be  immediately  mentioned,  of  recovering  debts  due  to 
the  Crown  is  substituted  for  it  by  the  Court  of  Exchequer  Act,  185G. 

Writ  of  Diem  clausit  extremum.—li  the  debtor  to  the  Crown  die  without 
jiroceedings  having  been  taken  against  him  in  his  lifetime,  a  writ  styled 
Diem  dausU  cxtremum  could  be  issued,  directing  the  Sheriff  to  find  out 
what  goods  and  chattels,  etc.,  the  debtor  had  died  possessed  of.  Its  purport 
and  effect  were  the  same  as  those  of  a  writ  of  Extent.  The  writ  could 
issue  either  for  a  bond  debt  or  a  simple  contract  debt,  if  found  due  by 
Inquisition.  It  could  also  issue  against  a  Crown  debtor's  debtor  if  the  debt 
from  the  deceased  had  been  found  by  Inquisition  in  his  lifetime.  Similarly, 
it  could  issue  against  that  debtor's  debtor  if  the  debt  due  by  the  latter  had 
been  found  by  Inquisition  in  his  lifetime. 

This  writ  also  is  superseded  by  the  Court  of  Exchequer  Act,  1856. 
The  changes  introduced  by  the  Court  of  Exchequer  Act,  so  far  as  is 
necessary  to  explain  tlie  procedure  in  lieu  of  Writs  of  Extent,  can  be  briefly 
stated.  "^The  Court  of  Exchequer  was  abolished  as  a  separate  Court,  and  its 
powers  were  vested  in  the  Court  of  Session,  which  thereupon  became 
the  Court  of  Exchequer  in  Scotland  (s.  1).  The  jurisdiction,  however, 
possessed  by  the  Sheriff  and  Justice  of  the  Peace  Courts  at  the  date  of  the 
Act  was  reserved  to  them  (s.  41).  Any  Crown  case  can  (a)  commence  by  the 
issuing  of  a  sul)pucna  against  the  defender.  A  form  of  this  Writ  is  given  in 
the  schedules  attached  to  the  Act.  It  is  called  in  Court  like  an  ordinary 
Summons.  After  calling,  the  information  or  charge  is  lodged  in  process, 
and  the  case  proceeds  like  an  ordinary  action,  except  that  protestation 
cannot  be  taken  out,  nor  does  a  record  require  to  be  made  up  (ss.  5-9). 
Or  (h)  the  Crown  can  commence  a  case  in  the  ordinary  manner,  by 
Sunnnons  served  and  called,  etc.  (s.  10).  In  cases  requiring  despatch,  any 
officer  of  the  licvenue  may  make  an  Affidavit  of  danger,  which  shall  set 
forth  "  that  a  debt  or  duty  is  due  to  the  Crown  l»y  a  Crown  debtor  believed 
to  be  insolvent  or  to  have  died  insolvent" — the  affidavit  stating  any  reason- 
able ground  for  sucli  belief,  and  that  there  is  danger  of  loss  to  the  Crown 
if  such  debt  or  duty  be  not  inmiediately  recovered.  When  such  an 
affidavit  is  made,  the  Lord  Advocate,  on  behalf  of  Her  Majesty,  may  present 
a  summary  petition  to  the  Lord  Ordinary  in  Exchequer  causes,  setting 
fortli  that  the  debt  or  duty  is  resting-owing,  and  that  an  affidavit  of 
danger,  which  must  be  produced,  has  been  made.  "  And  the  Lord  Ordinary 
may  thereupon,  without  further  evidence  or  inquiry,  issue  ex  parte  a  Summary 
Act  and  IJecree  decerning  and  ordaining  such  Crown  debtor  to  make  pay- 
ment of  such  debt  or  duty  " :  "  provided  always  that  any  charge  given  or 
threatened  on  such  decree,  or  any  diligence  following  thereon,  may  be 
brought  under  Suspension"  (s.  16). 
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All  (locrces  liv  tlio  Lord  Ordiiiaiy  in  Exclieqiier  pauses  may  be  reclaimcfl 
against  (s.  20),  aiid  ;my  decroc  of  the  Inner  House  may  be  extracted  without 
abiding  the  expiry  of  tlic  days  of  the  Minute  Book.    11ie  extractor  is  to  give 
priority  to  such  (lecrces ;  and  tliey,  and  also  decrees  ].ioceeding  u])on  Bonds 
or  other  oltligations  to  Her  Majesty  on  which  execution  may  i.mceed,  sliall 
be  as  nearly  as  possiI)le  in  ordinary  form,  except  that  iii  such  cases  the 
extractor  is  to  insert  in  the  Extract  a  warrant  to  "  SheriH's"  to  charge  and 
execute  diligence  according  to  a  form  given   in  a  schedule  (s.  2<S).     These 
d(M'rees  are  to  be  put  in  execution  by  Sberill's  on  thi;  demand  of  any  public 
otlicer  (s.  20).     The  SberilTs  have  power  to  arrest  on  such  decrees,  and  the 
arrestnuMit  transfers  to  the  CroNvn  the  arrested  fund,  so  far  as  necessary  to 
l)ay  the  Crown  debt,  with  interest  and  expenses  (s.  30).     They  may  also 
charge  the  Crown  debtor  (s.  :-.l),  and  on  the  expiry  of  the  days  of  charge 
they  may  ]K)ind  the  Crown  debtor's  whole  moveaUe  effects  witbcnit  excep- 
tion.   The  poinding  is  to  be  carried  through  in  ordinary  form,  except  that  the 
goods  may  be  removed  tV<nn  the  possession  of  the  delator;  and  when  offered 
for  sale,  if  no  offerer  appears,  the  Sheriff"  is  to  retain,  at  the  appraised  value, 
such  part  as  is  re(|uire(l  to  satisfy  the  Crown  debt  (s.  32).     Thereafter  the 
Extract   and   Execution   of  charge    may   be    recorded,  and    a    warrant    to 
imprison  be  obtained,  on  which  the  debtor  may  still  be  imprisoned  for  the 
])eriod  permitted  h\   the    Debtors  (Scotland)   Act,   1880,  namely,   twelve 
months  (ss.  33,  3.4)."  The  Crown  has  also  the  right  of  seizing  the  I^ooks  of 
the  Crown  debtor  under  the  extract  decree  (s.  35) :  and  all  Bonds  or  Obliga- 
tions granted  to  Her  Majesty,  albeit  not  containing  any  clause  of  Kegistra- 
tion,  shall  be  capable  of  Eegistration  for  the  purpose  of  execution  (s.  38). 
When  the  l^ond  does  not  state  any  specific  sum  as  due  to  the  Crown,  a 
certificate  umlei'  the  hand  of  an  officer  of  the  Bevenue,  setting  forth  the  sum 
due,  shall  l)e  sufficient  evidence  of  what  is  due,  and  the  extractor  shall  make 
the  warrant  of  charge  applicable  to  that  sum  (s.  39).     Tn  the  case  of  a 
deceased   debtor,  the   Crown  may  attach    his   effects   by  arrestment  and 
iM.iiiding,  and  that  without  taking  any  proceedings  against  the  executor  of 
such  debtor.     It  can  do  this  whether  it  ])roceed  under  a  decree  for  the  smn 
sued  for,  or  under  a  I>ond  granted  by  tlie  deceased  person  to  Her  Majesty. 
Fuvtberinoiv,  on  an  affidavit  that  the  debtoi-  is  dead,  the  Sheriff"  who  is 
l)utting  the  decree  or  extract  in  execution  may  arrest  in  the  hands^  of  any 
].erson  indebted  to  such  delator,  and  also  poind  the  deceased  person's  whole 
moveable  eff'ects  in  the  same  manner  as  if  the  deceased  person  had  been  in 
life  (s.  3G).     iMually,  it  is  declared  that  the  execution  of  any  charge  at  the 
instance  of  the  Crown,  and  in  the  case  of  a  deceased  Crown  del>tor,  the 
execution  of  an  arrestment  or  poinding  for  l)ehoof  of  the  Crown  shall  be 
equivalent  to  the  Teste  of  a  writ  of  Extent.     Tiiis  section  also  saves  the 
Itreference  of  the  Crown  in  competition  with  other  creditors  (s.  42). 

[West  on  Extents  :  P.ell,  ii.  ('om.  40-4.".     Sec  Mxciiequer,  Couirr  oi'.] 

Extinction  of  Obligations.— See  Oiu-ations. 

Extortion  is  the  forcing  l)y  violence  of  a  person's  will  into  an 
expression  of  constait  to  undertake"  an  obligation  or  to  forego  a  benefit. 
Obligations  so  induced  are  voidable  at  the  instance  of  the  injured  party. 
Extortion  Hes  at  the  root  of  the  issue  of  "force  and  fear,"  or  "duress 
as  it  is  called  in  English  law.  "  Although,  translating  the  language  of  the 
Boman  law,  we  couple  together  force  and  fear  as  one  ground  of  reduction, 
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the  act  (^f  force  is  truly,  us  Lord  Stair  ol)serves  (1.  9.  8),  only  one  means 
of  inducing  fear,  the  true  ground  of  reduction  being  cjiortion  through  the 
intlueuce  of  fear  induced  in  various  ways,  such  as  fear  of  torture,  infamy, 
danger  to  life"  (L.  Deas  in  Pricstndl,  1857,  19  D.  495).  "Force  and  fear 
annul  engagement,  when  not  vain  or  foolish  fear,  l)ut  such  as  to  overcome 
a  mind  of  ordinary  firmness"  (Bell,  Frin.  s.  12).  But  the  (juestion  is 
really  one  for  the  jury — whether  in  the  circumstances  the  engagement  was 
de  facto  extorted  by  coercion  (Bell,  Com.  i.  .".U;  Lore,  1870,  9  M.  291). 
In  the  words  of  Lord  Benholnie  in  PriesincU's  case  {sjqjva),  "the  authorities 
in  our  law  upon  this  subject  are  happily  very  few.  I'he  doctrine  is  very 
generally  exi)ressed  in  our  text-writers"  (Stair,  i.  9.  8;  Ersk.  iii.  1.  IG :  iv. 
1.  26  ;  Bell,  Frm.  s.  12  ;  Bell,  Com.  i.  :U4.  See  Pollock  on  Contracts,  ch.  xii. ; 
Addison,  8th  ed.,  118 ;  Chitty,  1:3th  ed.,  198-201 ;  Anson,  8th  ed.,  177, 178). 

A  choice  illustration  of  violence  is  re])orted  against  the  Earl  of  Orkney 
(IGOG,  Mor.  1G481).  He  summoned  Vinfra  into  his  presence,  and  "with 
terrible  countenance  and  words,  and  laying  his  hand  upon  his  whinger,  he 
threatened  with  execrable  oaths  to  Ijereave  Vinfra  of  his  life,  and  stick  him 
])resentlv  through  the  head  with  his  whin<zer  if  he  signed  not"  an  obligation 
m  the  Karl's  favour.  Vinfra  signed,  but  afterwards  refused  payment. 
"  The  Lords  found  the  exception  of  fear  very  relevant,  and  sufficiently 
qualified."  Compare  with  this  the  case  of  Gelot  v.  Steivart  (1870,  8  M.  649  ; 
1871,  9  M.  1057),  where  Dr.  Stewart  signed  a  l)ill  in  favour  of  Madam 
Lynch  while  shut  up  in  a  fortress  in  Paraguay,  and  in  terror  of  his  life 
from  the  violence  of  General  Lopez.  In  this  ease  the  rights  of  third  parties 
to  a  bill  so  extorted  were  considered,  but  no  decision  was  pronounced. 

It  is  not  extortion  to  threaten  a  person  with  just  imprisonment  for  the 
enforcement  of  an  obligation,  unless,  perhaps,  "  this  instrument  of  terror 
is  applied  to  extort  from  a  debtor  something  more  than  the  debt  for  which 
imprisonment  is  competent"  (Bell,  Com.  i.  315  :  Frascr,  13  Dec.  1810,  F.  C. ; 
Bell,  ///.  i.  (S).  To  threaten  A.  with  the  justifiable  imprisonment  of  B. 
would  not  ground  an  action  of  reduction  at  A.'s  instance  {Bntlicrford ,  1698, 
]\I.  16502).  As  where  a  wife  signed  deeds  at  her  husband's  request,  on 
l>eing  informed  by  him  that  he  was  in  danger  of  imprisonment  and  would 
Hee  the  country  if  she  declined,  she  was  held  not  entitled  to  reduce 
{Friestnell,  1857,  19  D.  495).  So  a  wife  signing  under  the  inlluence  of 
threats  that,  unless  she  did,  her  husband  would  be  imprisoned  for  a  civil 
debt,  held  liound  {Crnif/,  1865,  4  M.  192).  But  where  two  sons  granted  a 
bond  for  the  ransom  of  their  father,  who  had  been  carried  off  to  a  private 
prison,  they  were  held  entitled  to  the  exception  of  extortion  (3FInfosh, 
1671,  M.  16485).  In  3Flniosh's  case  (1883, 11  Pt.  8),  Chalmers  wrongfully 
imprisoned  M'Intosh  on  the  expiry  of  a  charge  upon  an  extract  registered 
protest  of  a  l)ill.  This  he  did  with  the  ulterior  end  in  view  of  (having 
M'Intosh  out  of  a  firm  of  which  he  was  a  partner.  While  M'Intosh  lay  in 
prison  he  signed  (1)  an  assignation  of  his  share  of  the  said  business,  (2)  a 
letter  of  indemnity  to  Chalmers,  by  which  he  undertook  not  to  sue  Chalmers 
for  damages  for  wrongful  im])risonment.  Held  that  the  letter  of  indemnity 
did  not  bar  the  pursuer's  right  t(j  claim  damages.  Lord  Young  said  :  "  I  am 
of  opinion  that  a  transaction  between  the  victim  and  author  of  unlawful 
imprisonment  cannot  be  upheld.  There  is  a  fundamental  difference 
between  persons  under  legal  restraint  and  persons  under  illegal  restraint, 
and  no  transaction  between  the  author  and  victim  of  illegal  restraint  can 
receive  effect." 

Another  aspect  of  extortion  is  suggested  by  Stair,  that  contracts  wherein 
one  of  the  parties  has  taken  advantage  of  the  necessity  of  the  other  should 
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not  be  enforced  (Stair,  i.  1(>.  ^^<).  This  doctrine  has  lain  dormant  lor  many 
years,  but  it  is  thnnj^lit  that  it  furnishes  the  only  scnind  ground  of  judgment 
in  those  cases  where  the  Courts  have  refused  performance  of  certain  money- 
lending  transactions.  In  Gon/o/i  (.'5  S.  L.  T.  ."mST,  ^53  S.  L.  II.  'Ml)  the 
facts  were  these.  Miss  Young  was  in  straitened  circumstances,  and 
ai)plied  to  Gordon  for  a  loan  of  £100.  She  signed  promissory  notes  for 
this  sum  plus  interest,  and  the  notes  became  due  on  ."J  July  IS'Jo.  Being 
unable  t(j  i)ay,  j\Iiss  Young  a])])roached  Clordon,  and  he  granted  her  twenty- 
four  hours'  delay  in  eonsideralion  of  receiving  bills  for  £250  payable  on 
demand.  Gord(jn  protested  these  bills,  and  registered  the  protest  on  28 
July.  Miss  Young  brouglit  a  suspension  o\'  a  threatened  charge,  and 
consigned  £100.  Tiie  Court  hebl  that  Miss  Young  was  imt  liable  on  the 
bills  foi'  £2.")0,  and  susi)eiided.  The  learned  judges  of  the  Second  Division 
were  unanimously  of  opinion  that  there  was  no  binding  agreement.  Tiiey 
joined  in  abuse  of  the  transaction.  The  Lord  Justice-Clerk  said  it  was 
unconscionable  and  disgraceful ;  Lord  Young  thought  there  was  an  absence  of 
consideration:  Lord  Trayncr  said:  "  It  is  an  ini([uitous  transaction,  and  an 
attempt  to  defraud  a  ])oor  woman."  Beyond  tliese  remarks,  their  Lordshijis 
are  not  reported  to  have  given  any  legal  grounds  for  their  decision,  which 
at  first  sight  appears  to  run  counter  to  the  accepted  theory  of  freedom  of 
contract.  Even  in  countries  where  the  doctrine  of  consideration  is  fully 
developed,  the  Courts  refuse  to  inquire  into  adequacy  of  consideration,  and 
in  Scotland  no  consideration  is  necessary  to  sup])ort  a  in-omise.  Neither 
was  Miss  Young  ignorant  of  the  amount  for  which  she  signed,  nor  of  the 
nature  of  the  transaction,  and  it  can  hardlv  be  said  that  she  was  the  victim 
of  fraud  in  tlie  usual  acce])tation  of  that  term  in  contract  law. 

It  is  thought  that  this  contract  illustrates  Stair's  tlieor}'  of  extortion, 
where  he  says  that  the  natural  obligation  of  charity  coustraineth  men  to 
sell  at  a  just  price,  and  not  to  take  advantage  of  the  necessity  of  others. 


Extract  (Extract  Decree). 

1.  Definition  of  Extract,  and  Statutory  Rrovisions  relating  to  it. 

2,  Form  of  Extract. 

o.  The  word  "  Decern"  necessary  for  Extract. 

4.  Rules  and  Practice  in  Extractor's  Otlicc. 

5.  When  Extract  may  be  issued. 
().  Interim  Extract. 

7.  I'ower  to  supersede  Extract. 

8.  Expenses  of  Extract. 

9.  Extracted  and  Uncxtracted  Processes. 

1 0.  Value  of  Extracts  as  Evidence. 

11.  Errors  in  Extracts. 

12.  Extracts  of  certain  Interlocutors  uiniecessary. 
l:j.  Extracts  of  Verdicts. 

14.  Extracts  of  I'rotestation. 

15.  Extracts  in  Court  of  Excli('(|uer. 
IG.  Extracts  in  r>ill  Chaml)cv. 

17.  Extracts  in  Court  of  Justiciar}-. 

18.  Extracts  in  Teind  Court. 

19.  Extracts  in  Sheriff  Court. 

20.  Extracts  in  Church  Courts. 

1.  Definition  of  Extract,  and  Statatvrij  Frorisions  rclatiivj  to  it. — A  litigant 
who  has  been  successful  in  a  cause  is  entitled  to  have  an  oliicial  copy  of  the 
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judgmeuL  in  his  favour,  in  tjrJer  lluil  he  may  enforce  it  and  excute  diligence 
agamst  the  unsuccessful  party.  Extract  has  been  defined  as  "a  certificate 
by  the  proper  officer  that  a  decree  in  the  terms  stated  exists  in  the  records 
of  the  Court"  {Inglis,  1862,  24  L>.  541,  per  L.  J.  C.  Inglis). 

In  the  Court  of  Session  extracts  are  issued  and  signed  by  the  extractor, 
an  officer  of  Court.     The  extract  must  be  signed  on  every  page  by  the 
extractor,  and  an  extract  signed   by   the  judge   pronouncing   the   decree 
has   been   held   l)ad   (Balfour,  rrackdH,   p.   389  ;   Macdowjall,  162:3,  Mor. 
12180).      No    interlocutor    can    be    extracted   unless    it   is   signed   by   the 
judge    Avho    pronounced    it    (Act    1686,   c.    3).       The    Court    of    Session 
Act°  of    1838,    1    »&    2    Vict.    c.    118,  provided   that,   instead   of   extracts 
being  issued  by  the  Clerks  of  Court,  f)ne  principal  extractor  should  be 
appointed   to  give    out    extracts,  and   that  he  should   have   one   assistant, 
who.   in   the  absence   of  the   extractor,   might  subscri))e  and   authenticate 
extracts.     Extracts  used  to  be  very  lengthy  documents,  full  of  repetitions. 
In  1810  a  Commission,  which  was  appointed  to  consider  the  administration 
of  justice  in  Scotland  l)y  Act  49  Geo.  in.  c.  119,  reported  inter  alia  that  the 
form  of  extracts  then  in  use  consisted  of  making  out  a  written  copy  of  all 
the  pleadings,  manuscript  and  printed,  in  the  process,  with  all  the  inter- 
locutors and  judgments  of  the  Court  following  thereon:  that  a  complete 
duplicate  was  made  for  preservation,  and  that  extracts  were  drawn  by  an 
extractor  and  certified   by   one    of   the   principal   Clerks    of   Session  (see 
Report  of  Commissi(jners,  2  Feb.  1810).     Following  the  recommendations  of 
the  Commissioners,  an  Act  was  passed  in  1810  to  provide  an  abridged  form 
of  extract  (50  Geo.  ni.  c.  112).     In  the  schedule  to  that  Act  short  forms  of 
extract  were  provided,   to  Ije    used    in    ordinary  i)etitory  actions  and  in 
certain    special    forms    of    process.       The    extract    contained    the    date    of 
judo-ment,  the  names  of  parties,  a  statement  of  the  decree  pronounced,  and 
ordained  letters   of   horning   and   all    other   execution.     The   warrant  for 
diligence  was  a  separate  document.     By  the  Pers(jnal  Diligence  Act,  1838, 
1  &'2  Vict.  c.  114,  now  known  as  the  Delators  (Scotland)  Act,  1838,  it  was 
provided  that  all  extracts  of  decrees  in  (Jourt  of  Session,  Teind  Court,  and 
Court  (jf  Justiciary  should  contain  warrant  to  arrest,  charge,  and  poind ;  and 
a  schedule  annexed  to  the  Act  gives  a  form  of  the  warrant  to  be  attached  to 
extracts.     It  has  been  held  in  the  House  of  Lords  that  tliis  Act  is  directory, 
and  not  peremptorv,  as  to  the  form   of  warrant  {Cldand,  1850,  7  Bell's 

App.  153). 

The  Court  oi  Session  Act  of  1838,  J  &  2  Vict.  c.  118,  also  empowered 
the  Court  to  make  regulations  by  Act  of  Sederunt  as  to  the  form  of  extract, 
and  such  an  Act  was  passed  on' 24  Dec.  1838.  It  ])rovided  that  it  should 
not  Ije  necessary  for  the  extractor  to  repeat  in  the  warrant  the  particulars 
already  enumerated  and  ordained  in  the  body  of  the  extract.  A  schedule 
(A)  attached  to  the  Act  x)rescribed  the  form  of  warrant  ])ractically  as  it  is 
in  use  at  the  present  time.  By  the  Act  of  Sederunt  of  8  Jan.  188],  it  was 
provided,  in  consequence  of  the  abolition  of  imprisonment  for  civil  debts, 
that  the  words  "and  imprisonment"  should  be  omitted  from  the  warrant, 
except  in  decrees  for  taxes  or  alimentary  debts,  or  decrees  ad  factum 
prcedandurn. 

2.  Form  of  Extract. — The  form  of  extract  of  a  decree  in  faro  in  an 
ordinary  petitory  action,  where  there  liave  been  no  comi)lications,  such  as 
restricting  or  sisting  new  parties,  is  now  as  follows  : — 

At  Ediiiburgli  [date  of  decree]. — In  the  .summons  and  action  instituted  before  the 
Lords  of  Council  and  Se.ssion  at  the  instance  of  A.  B.  {name  and  designation],  pursuer, 
against  C.  D.  [Mime  and  designation]  defender  :  After  sundry  pioccdure,  in  tlie  course  of 
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whicli  (lefeiict's  wen-  lodged  ;md  the  record  was  closed  :  Sitting  in  judgment  the  .Siiid  Lords, 
having  coiksidered  the  cause,  Decerned  and  (Jrdained,  and  hereby  13ecern  and  Ordain, 
the  said  C.  D.  to  make  ijayment  to  the  said  A.  JJ.  of  the  sum  of  £  ,  with 

interest  [an  in  conclusions  of  .■iumiUDiis],  together  with  the  amount  of  £  ,  lieing  the 

taxed  amount  of  the  expenses  of  process,  and  the  sum  of  £  ,  Ijcing  the  dues  of 

extract :  And  the  said  Lords  grant  warrant  to  messeiigers-at-arms,  in  Her  Majesty's 
name  and  autliority,  to  charge  the  said  0.  /).  personally,  or  at  his  dwelling-place,"  if 
within  Scotland,  and  if  furth  thereof  Ijy  delivering  a  copy  of  charge  at  the  ollice  of  the 
Keeper  of  the  Record  of  Edictal  Citations  at  Edinburgh,  to  make  payment  of  the  foresaid 
sum  or  sums  of  money,  principal,  interest,  exjiejises,  and  dues  of  extract,  all  in  terms  an<l 
to  the  effect  contained  in  the  decree  and  extract  al)Ove  written,  and  here  referred  to  and 
held  as  repeated  hrerilutis  cduad,  And  that  to  the  said  A.  Jl.,  if  the  said  C.  D.  be  within 
Scotland,  within  fifteen  days,  if  in  Orkney  or  Shetlaml,  within  forty  days,  and  if  furth 
of  Scotland,  within  fourteen  days  next  after  he  is  charged  to  that  ei}ect,'under  the  pain 
of  ]>oiiiding  ;  And  also  grant  warrant  to  arrest  the  said  ('.  />.'s  readiest  good-,  gear,  debts, 
and  sums  of  money,  in  jjayineiit  and  satisfaction  of  the  said  sum  or  sums,  principal, 
interest,  expenses,  and  dues  of  extract :  And  if  the  said  C.  D.  fail  to  obey  the 
said  charge,  then  to  jioind  his  readiest  gof)ds,  gear,  and  f)ther  effects  ;  and,  if  needful 
for  effecting  the  said  jioinding,  grant  warrant  to  open  all  shut  and  lockfast  places,  in 
form  as  etl'eirs.     l<]xtracted  u])on  (  )  pages  by  me   [extractor's  name],  extractor 

in  the  Court  of   Session,  at  Edinburgh,  this  '    day  of  one  thousand 

eight  hundred  and  years. 

lExtractor's  Signature.'] 

o.  Tlif  Word  "Decern"  necessary  fur  Extract. — Xo  iiileiloeiitdr  tiudiiiLr 
sums  due  by  one  party  to  another,  or  appointing  certain  things  to  be  done 
liy  one  of  the  parties,  can  be  extracted  or  enforced  b\-  (Uligeuce  iiidess  the 
wold  "decern"  be  contained  in  the  interlocutor.  If  it  is  a  process  of 
adjudication,  the  word  "adjudge"  is  iiidispensal)le  (i5everidge,  Form  of 
Process,  p.  628  ;  Anderson,  IHoG,  14  8.  8G3).  ]>ut  it  is  sullicient  if  the  word 
decern  occurs  once  in  tiie  interlocutor,  as  it  applies  to  all  the  liiuhngs  in 
favour  of  either  party  {Grelr/,  1830,  8  S.  908).  In  one  case  an  application 
was  made  to  liave  the  \vord  decern  added  to  an  interh)Cutor  two  years  after 
the  interlocutor  had  been  pronounced.  Tlie  Court  adtled  the  word  in  order 
to  enable  the  decree  to  be  extracted  {Laivrie,  1833,  11  8.  240).  The  Act  of 
Sederunt  of  11  July  1828  states  that  "acts"  or  interlocutors  which  do 
not  contain  any  decerinture  may  be  extracted.  Acts  are  not  now  very 
common,  but  are  used  in  actions  of  choosing  curators  and  some  other  forms 
of  process.  It  is  now  the  practice  to  put  the  word  decern  into  all  inter- 
locutors which  decide  any  (juestion.  An  extract  of  an  act  does  not 
contain  a  warrant  for  execution  of  diligence. 

As  to  the  word  "decern"  in  Sheriff  Court  extracts,  see  below. 

4.  Rales  and  Practice  in  Extractor's  Office. — An  extract  may  be  either 
prhited  or  in  writing,  or  i)artly  both,  and  ought  to  specify  the  number  of 
pages  of  whi(  li  it  consists.  It  ought  to  mention  at  the  end  any  deletions 
or  marginal  additions  (  Dickson,  1290):  or  if  they  are  not  so  mentioned,  they 
should  be  initialed  by  the  extractor.  The  extractor  must  sign  everv  sheet 
(Fraser,  18:59,  2  Swin.  43G).  If  a  judgment  has  been  pronounced  some  days 
before  the  interlocutor  is  signed,  the  extract  should  bear  the  date  of  signature. 
The  extract  should  bear  the  dates  of  the  interlocutor  decerning  for  expenses 
as  well  as  of  the  interlocutor  disposing  of  the  cause  :  but  this  is  not  alisolutclv 
necessary  {Thomson,  1841,  3  D.  1107).  It  is  the  practice  in  the  extractor's 
office  to  mention  in  the  extract  the  date  of  the  decree  for  expenses,  unless 
intimation  is  made  to  the  extractor  that  the  expenses  have  alre<idy  been 
paid.  If  the  Inner  House  has  adhered  simpHciter  to  the  Lord  Ordinary's 
judgment,  its  date  is  given.  If  the  interlocutor  is  varied  or  additional 
expenses  are  awarded  in  the  Inner  House,  both  dates  are  given.  The  same 
rule  applies  to  cases  whidi  have  been  appealed  to  the  House  of  Lords.     In 
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all  cases,  even  where  the  decree  is  pronounced  1)}'  a  Lord  Ordinary,  the 
extract  bears  to  be  of  a  decree  by  the  Lords  of  Council  and  Session.  The 
Lord  Orchnary  is  held  to  represent  the  Court  {Thomson,  1841,  3  D.  11G7). 

The  date  on  which  the  extract  was  completed  must  also  be  specified  in 
the  extract ;  but  it  is  sufficient  if  the  date  is  written  below  the  extractor's 
sio-uature.  and  not  in  the  body  of  the  deed  {Clcland,  1850,  7  liell's  App.  153, 
11  1).  G02). 

The  regulations  in  force  in  the  extractor's  office  are  given  in  detail  in  the 
Parliament  House  Book.  "Wlien  a  process  is  transmitted  for  extract  there 
must  be  sent  (1)  the  record,  (2)  the  interlocutor  sheet,  (3)  any  other 
necessary  steps  of  process.  If  the  principal  copy  of  the  summons  has  ])een 
lost,  extract  cannot  issue  except  of  consent  {Mair,  1862,  24  1).  312) :  but  l)y 
the  Com't  of  Session  Act,  1868,  31  &  32  Vict.  c.  100,  s.  15,  when  a  summons 
or  other  original  writ  has  been  lost,  a  co])y  thereof,  proved  and  authenticated 
to  the  satisfaction  of  the  Court,  may  l)e  substituted  for,  and  held  equivalent 
to,  the  orighial  {Cowpcr,  1869,  7  M.  1130).  As  to  a  lost  interlocutor  sheet, 
see  Co/ton,  1875,  2  K.  599,  and  Bowjlas,  1882,  20  S.  L.  K.  579.  A 
memorandum  is  sent  with  the  process  stating  (1)  the  nature  of  the  cause, 
the  leading  names  of  the  parties,  the  name  of  the  Lord  Ordinary  or  Clerk 
from  whose  office  the  process  is  transmitted ;  (2)  the  date  of  the  interlocutor 
or  interlocutors  of  which  extract  is  wanted ;  (3)  whether  the  interlocutor  is 
interim  or  exhausts  the  whole  cause ;  (4)  any  peculiarity,  such  as  change  of 
party,  sisting  of  new  parties,  quahfication  or  restriction  of  claim.  A  copy 
of  the  interlocutor  of  which  extract  is  desired  must  be  sent,  Ijut  not  the 
opinion  of  the  judge  or  judges.  No  extract  will  be  issued  until  stamp  duty 
has  been  paid.  Productions  in  causes  which  are  transmitted  for  final 
extract  should  be  taken  up  before  transmission,  as  after  extract  no  pro- 
ductions are  given  up  by  the  extractor  except  upon  a  warrant  from  the 
Court.  In  actions  of  constitution  against  unentered  heirs,  the  extractor 
refuses  to  issue  extract  of  decrees  pronounced  unless  the  defender  has  been 
duly  charged  by  citation  and  execution  to  enter  heir.  A  minute  by  the 
defenders,  holding  the  summons  as  served,  renders  the  decree  not  extract- 
able  (10  &  11  Vict.  c.  48,  s.  16). 

A  person  is  entitled  to  as  many  extracts  of  a  decree  in  his  favour  as  he 
may  wish,  but  he  can  only  get  one  at  the  expense  of  his  opponent  {Inglis, 
1862,  24  I).  541).  There  is  no  reason  why  an  unsuccessful  party  should 
not  get  an  extract  of  a  decree  against  him  if  he  desires  it,  and  appHcations 
for  extract  under  these  circumstances  are  sometimes  made.  The  extractor 
does  not  issue  decree  to  an  unsuccessful  party  till  extract  has  been  given 
out  to  the  party  in  whose  favour  the  decree  is  pronounced.  A  person  who 
tenders  payment  of  the  sum  decerned  for  in  the  decree,  and  the  dues  of 
extract,  in  order  to  stop  diHgence,  is  not  entitled  to  demand  that  the 
extract' should  be  delivered  up  to  him.  If  he  does  so,  his  tender  of  payment 
is  not  unconditional,  and  diligence  may  proceed  (Inglis,  ut  sup.). 

Part  of  an  interlocutor  may  be  extracted.  Tliis  is  done  under  authority 
(.f  "Articles  (»f  PiCgulation,  2  Nov.  1695,"  which  allows  decrees  against 
more  del)tors  than  one,  and  decrees  of  preference,  to  be  extracted  in  part. 
Accordingly,  in  multiplepoindings  and  actions  of  division  and  sale,  the 
extractor  will  issue  a  part  extract  without  authority  from  the  Court. 
On  the  other  hand,  in  petitions  for  authority  to  com])lete  title  the  extractor 
is  often  asked  to  give  out  separate  extracts  relating  to  lands  lying  in  dillerent 
counties,  but  all  dealt  with  in  the  one  interlocutor.  This  the  extractor 
decHnes  to  do  unless  with  the  authority  of  the  Court. 

5.    When  Extract  may  be  issued. — All  acts  or    decrees  of  the  Court  of 
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Session  are  extractable  in  twenty-four  lioiirs  after  the  reading  of  the 
minute-b(jok,  that  is,  eight  free  days  from  the  date  of  the  interlocutor 
(Act  1G71,  c.  IG,  s.  29;  Acts  of  Sederunt,  20  January  1671,  5  June  1725, 
21  December  1822).  Acts,  which  are  interlocutors  which  do  not  contain 
any  decernitiire,  may  be  extracted  immediately  if  pronounced  in  the  Inner 
House,  but  if  they  are  pronounced  in  the  Outer  House  extract  cannot  be 
given  out  till  after  the  reading  in  the  minute-book,  unless  the  Lord 
Ordinary  lias  dispensed  with  it  and  allowed  immediate  extract.  The  Lord 
Ordinary  could  n<jt  dispense  with  reading  in  the  minute-book  in  case 
of  a  decree  (Beveridge,  Forms  of  Process,  628),  but  in  practice  it  is 
frequently  done.  Decrees  in  absence  cannot  be  extracted  till  ten  days 
after  the  interlocutor  has  been  ])r()nnunced  (31  &  32  Vict.  c.  100,  s.  2;'.). 
When  the  process  has  been  transmitted  for  extract,  extract  will  be  prepared 
and  issueil  unless  it  is  interdicted  by  a  Lord  Ordinary  or  the  C(jurt,  or 
mdess  the  Clerk  to  the  process  intimates  to  the  extractor  that  a  reclaiming 
note  has  been  presented  (Act  of  Sederunt,  21  Decendjer  1822).  Where  an 
interlocutor  has  been  a])pcaled  against  to  the  House  of  Lords,  the  person 
holding  the  judgment  of  the  Court  of  Session  may  present  a  petition  for 
execution  pending  appeal,  and  the  Division  may,  in  its  discretion,  allow 
extract  and  execution  to  proceed  under  the  interlocutor  which  is  under  appeal. 
An  extract  of  a  decree  may  be  taken  out  any  numlier  of  years  after 
the  decree  has  been  pronounced ;  and  to  enable  this  to  be  done,  it  is  not 
necessary  that  the  action  should  be  wakened  (Watson,  Forms  of  Process, 
315).  In  an  action  against  two  defenders,  the  Lord  Ordinary  assoilzied  one 
defender  and  found  him  entitled  to  expenses,  and  granted  decree  for  a 
certain  sum  against  the  other.  The  pursuers  reclaimed  against  this 
interlocutor,  but  intimated  tliat  they  did  not  object  to  it  in  so  far  as  it 
assoilzied  the  one  defender.  He  accordingly  got  his  account  of  expenses 
taxed  and  decerned  for ;  but  the  extractor  refused  to  extract  the  inter- 
locutor decerning  for  tlic  expenses,  on  the  ground  that  the  process  was 
in  the  Inner  House.  The  Court  granted  authority  to  the  extractor  to 
issue  extract  (Ayr  Eoad  Trustees,  1883,  10  E.  1295). 

6.  Interim  Extract. — Extracts  are  either  final  or  interim.  Interim  extract 
could  formerly  be  issued  only  by  special  allowance  of  the  judge  or  Court, 
but  it  was  provided  by  13  &  14  Vict.  c.  36,  s.  28,  that  all  acts,  warrants, 
and  decrees  granted  during  the  dependence  of  a  process,  "  and  which, 
according  to  the  present  practice,  might  be  extracted  ad  interim,  if  special 
allowance  to  that  effect  were  granted,"  should  be  extractable  ad  interim 
without  the  necessity  of  such  special  allowance,  unless  the  Lord  Ordinary 
or  the  Court  should  otherwise  direct.  The  wording  of  this  section  left  it 
in  doubt  whether  a  decree,  exhausting  the  merits  of  the  case,  could  be 
extracted  ad  interim  without  special  allowance.  If  interim  extract  of  such 
a  decree  is  desired,  it  is  safer  to  get  special  leave  from  the  Comt ;  although 
in  one  case  where  interim  extract  of  a  decree  exhausting  the  merits  had 
lieen  given  out,  the  Court  granted  a  subsecjuent  decree  for  expenses,  which 
would  not  have  been  competent  if,  as  was  argued,  the  extract  was  really 
a  final  one,  and  the  process  was  therefore  out  of  Court  {Ikvcridgc,  1852, 
14  D.  772 ;  see  also  Taylor,  1860,  22  D.  1031). 

In  petitions  for  appointment  of  a  judicial  factor  or  curator  bo)iis,  and 
subsequent  notes  and  petitions  in  the  factory,  all  extracts  are  interim, 
including  extract  of  a  decree  discharging  the  representatives  of  a  deceased 
factor.  The  only  final  extract  in  such  a  process  is  the  extract  of  the  decree 
discharging  the  factor  when  liis  ward  has  died,  or  wlion  the  factory  is 
brought  to  an  end. 
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7.  Power  to  supersede  Extraet. — The  Court  has  power  to  supersede 
extract  till  some  coudition  or  qualification  of  the  decree  shall  have  been 
implemented.  For  instance,  a  decree  may  bear  that  it  is  not  to  be  ex- 
tracted till  caution  has  been  found,  or  till  a  sum  has  been  consigned,  or  till 
something  has  been  done.  Extract  is  often  superseded  till  executors  have 
obtained  confirmation.  A  motion  to  supersede  extraet  is  sometimes  made 
in  order  tliat  the  party  agaiust  whom  decree  has  been  pronounced  may 
gain  time  in  wliich  to  make  good  a  counter-claim  to  comi)ensate  the  sum 
found  due  by  him  in  the  decree.  Such  a  motion  will  not  be  readily 
granted  (see  Ersk.  iii.  4.  16;  Letwson,  1844,  7  D.  153;  Thomson,  1855, 
17  D.  1081).  Where  extract  has  been  superseded,  it  is  the  duty  of  the 
Clerk  to  the  process  not  to  transmit  for  extract  till  the  conditions  have 
been  implemented. 

8.  Exjjenses  of  Extract. — The  successful  litigant  is  entitled  to  extract 
at  the  expense  of  his  opponent  {Hunter,  1857,  20  D.  GO).  And  the  expense 
of  extract  is  decerned  for  in  the  extract.  The  expenses  of  extract  must  be 
tendered  if  the  expense  of  approving  of  the  Auditor's  report  is  to  be  saved 
{Seott,  1860,  22  D.  923).  In  the  case  of  a  decree  in  absence  it  is  incom- 
petent to  extract  a  decree  for  the  random  sum  of  expenses  concluded  for 
in  the  summons.  An  account  is  lodged,  and  decree  is  extracted  for  the 
amount  as  taxed  by  the  Auditor  (Court  of  Session  Act,  1821,  1  &  2  Geo.  iv. 
c.  38,  s.  33). 

If,  after  a  process  has  Ijeen  transmitted  for  extract,  a  reclaiming  note  is 
presented  and  intimation  of  it  is  made  to  the  extractor,  the  extractor 
retransmits  the  process  w^henever  "  he  has  been  paid  the  expense  which  shall 
have  been  actually  incurred,  .  .  Provided  always  that  such  payment  shall  be 
without  prejudice  to  any  question  by  whom  the  l:)urden  thereof  shall  be 
ultimately  borne"  (Act  "of  Sederunt,  21  December  1822).  By  the  Act  of 
Sederunt    18   December  1896,  the  fees  due  on  extracts  are  as   follows: 

(1)  Extract  of  decree  in  absence,  15s.  or  £1,  according  to  circumstances. 

(2)  Extract  of  decree  inforo,  £1.  These  fees  are  payable  on  each  extract 
issued.  (3)  Extract  of  admission  as  a  law  agent,  10s.  6d.  (4)  Extract  of 
protestation,  10s.  6d.  (5)  Certificate  under  Judgments  Extension  Act,  5s.  To 
these  fees  is  added  a  charge  of  Is.  6d.  per  sheet  for  engrossment  of  extract 
and  record  copy. 

9.  Extracted  and  Uncxtractcd  Processes. — When  a  process  has  been 
sent  to  the  extractor's  office  for  interim  extract,  it  is  retransmitted  to  the 
Clerk  to  the  process  whenever  the  interim  extract  has  been  issued.  After 
the  extractor  has  issued  final  extract  in  any  cause,  the  process  is  out  of  Court, 
and  the  extractor  transmits  it  to  the  General  Record  Office  under  the  charge 
of  the  Lord  Clerk-Register.  Processes  are  kept  in  the  extractor's  office  for 
about  a  year  after  an  extract  is  issued,  and  two  or  three  times  annually  the 
processes  which  have  accumulated  in  the  extractor's  office  are  transmitted. 
A  copy  of  every  extract  issued  is  engrossed  in  the  books  of  the  extractor. 
The  Court  of  Session  Act  of  1821,  1  &  2  Geo.  iv.  c.  38,  s.  18,  empowered  the 
Court  to  make  an  Act  of  Sederunt  dealing  with  unextracted  processes ;  and, 
accordingly,  an  Act  was  passed  on  22  January  1876,  which  provided 
that  all  unextracted  processes  should  be  transferred  to  the  custody  of  the 
Lord  Clerk-Register;  that  a  process  should  be  transmissi])le  one  year  after 
date  of  last  interlocutor  or  calling ;  that  it  should  be  the  duty  of  the 
Clerks  of  Court  to  transmit;  that  the  transmitted  processes  should  be 
arranged  and  indexed ;  that  persons  having  interest  should  be  entitled  to 
access  to,  and  exhilntion  of,  unextracted  processes ;  that  processes  might  be 
retransmitted  to  the  Clerks  of  Court  if  reqnu-ed ;  that  no  process  or  part  of 


EXTRACT  (EXTRACT  JjECREE)  195 

process  might  bo  Ijorrowed  from  the  Lord  Clerk-Register's  Office ;  that  he 
and  his  deputes  should  issue  certified  copies  of  interlocutors  or  steps  of 
process;  that  any  person  having  in  his  hands  a  step  in  a  process  which  had 
been  transmitted  to  the  L(jrd  Clerk-Register  might  return  the  said  step, 
and  that  it  should  be  put  up  with  the  process. 

10.  Value  of  Extnicts  as  Evidence. — An  extract  ex  facie  regular  proves 
itself,  the  extract  being  hy  law  y)rcsumed  to  be  conform  to  the  interlocutors 
and  other  warrants  of  it  (Ersk.  iv.  2.  6),  and  tu  be  signed  as  required 
by  law  (Stair,  iv.  42.  10).  An  extract  may  be  challenged  on  specific 
grounds,  such  as  that  it  is  not  conform  lu  the  decree  on  wliich  it  proceeds, 
or  tliat  it  is  dated  wrong  or  has  been  prematurely  issued,  but  there  is  a  pre- 
sumption against  this.    (For  cases  on  this  subject,  see  Coi'Ie.s  and  Extracts.) 

11.  Errors  in  Ejiract. — If  there  is  an  error  in  an  extract  the  Court  may 
recal  it  {Minister  of  Borrowstounncss,  17G4,  5  Bro.  Supp.  425),  or  order 
it  to  be  corrected,  and  this  has  been  done  two  years  after  the  extract  had 
been  issued  {Brown,  1840,  2  U.  1467).  It  has  been  held  that  it  is  beyond 
the  pcnver  of  a  judge  of  an  inferior  Court  to  correct  an  extracted  decree  which 
has  been  pronounced  by  him  {Ediwjton,  1829,  8  S.  192) ;  but  a  Lord  Ordinary 
was  found  entitled,  on  a  note  being  presented  to  him,  to  order  a  clerical  error  in 
an  extract,  as  to  the  designation  of  one  of  the  parties,  to  be  corrected  {Miller, 
1850,  12  D.  964;  see  also  Clarh  &  Macdonald,  1895,  23  R.  102).  If  there 
is  a  mistake  in  an  extract,  a  new  one  can  always  be  issued. 

12.  Extracts  of  certain  Interlocutors  unnecessary. — By  the  Court  of  Session 
Act,  1850,  13  &  14  Vict.  c.  36,  s.  25,  it  was  pro\d(led  that  it  is  unnecessary  to 
get  an  extract  of  an  interlocutor  granting  a  commission  or  diligence,  and  that 
a  copy  of  the  interlocutor,  certitied  by  the  Clerk  or  his  assistant,  shall  have  the 
same  force  and  effect  as  a  formal  extract.  A  certified  copy  of  an  interlocutor 
fixing  a  trial  is  sufficient  warrant  for  citing  witnesses  and  havers  (s.  43). 

By  the  Bankruptcy  Act  1856,  19  &  20  Vict.  c.  79,  s.  174,  deliverances 
under  the  Act,  purporting  to  be  signed  by  the  Lord  Ordinary  or  other 
jutlge  or  Sheriff,  or  copy  purporting  to  be  signed  or  certified  by  any  Clerk  of 
Court,  shall  be  judicially  noticed  by  all  Courts  and  judges  in  Her  Majesty's 
dominions,  and  shall  be  received  as  primd  facie  evidence  without  the 
necessity  of  proving  their  authenticity  or  correctness,  or  the  signatures 
appended,  or  the  official  character  of  the  person  signing,  and  shall  be 
sufficient  w^arrants  for  all  diligence  and  execution  by  law  competent.  So 
also  a  certified  copy  of  the  act  and  warrant  in  favour  of  the  trustee  is 
sufficient  p'i?n(^/ac/c  evidence  to  give  him  a  title  to  sue  (s.  73). 

By  the  Court  of  Exchequer  Act,  1856  (19  &  20  Vict.  c.  56,  s.  27),  certified 
copies  of  interlocutors  in  Exchequer  causes  are  equivalent  to  extracts,  except 
in  order  to  diligence. 

13.  Extracts  of  Verdicts  of  Jury. — Since  the  abolition  of  the  Jury  Court 
the  verdict  of  a  jury  which  is  applied  by  the  Court  of  Session  is  extracted 
in  the  same  way  as  any  other  decree. 

14.  Extracts  of  Protestation. — When  there  has  been  a  protestation  for 
delay  in  calling  a  summons,  the  note  of  protestation  may  be  extracted 
on  the  expiry  of  nine  free  days  from  its  date,  the  time  for  reading  in  the 
minute-book  having  expired  (Beveridge,  Forms  of  Process,  i.  272;  see 
Zee,  1897,  4  S.  L.  T.  445).  No  warrant  for  extract  of  a  protestation  can  be 
obtained  except  on  a  sederunt  day.  Thus,  if  the  nine  free  days  expire 
on  a  Sunday  or  Monday,  the  warrant  for  extract  cannot  he  obtained  till 
the  Tuesday.  The  extract  decerns  for  £3,  3s.  of  expenses  (13  &  14  Vict, 
c.  36,  s.  23).     See  Pkotestation. 

15.  Extracts   in  Court    of    Exchequer. — By   the    Court    of    Exchequer 
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(Scotlaud)  Act,  185G,  19  &  20  A'ict.  c.  oQ,  s.  28,  it  was  provided  that  all 
decrees  pronounced  by  the  Divisions  of  the  Court  of  Session,  sitting  as 
Coiu-t  of  Exchequer,  should  be  extracted  by  the  extractor  of  the  Court  of 
Session,  without  abiding  the  expiration  of  the  days  of  the  minute-book. 
Extracts  in  I^xchequer"  causes  take  precedence  of  other  business  in  the 
extractor's  office.  The  extract  is  in  ordinary  form,  but  Schedule  S  attached 
to  the  Act  gives  a  special  form  of  warrant,  to  be  subjoined  to  extracts  of 
Exchequer  decrees  in  favour  of  the  Crown.  Such  extract  is  sufficient 
warrant  to  any  messenger-at-arms  or  sheriff-officer  to  execute  charge, 
arrestment,  and  poinding  in  terms  thereof. 

16.  Extracts  in  Bill  Ohamher. — Extracts  in  the  Bill  Chamber  are 
issued  not  by  the  extractor,  but  by  the  Bill  Chamber  Clerk.  This  applies 
only  to  -jiroper  Bill  Chamber  work.  In  petitions  as  to  factories,  etc.,  which, 
under  the  Clerks  of  Session  Regulation  Act,  1889,  52  &  53  Vict.  c.  54,  go 
before  the  Junior  Lord  Ordinary  and  appear  in  his  Bill  Chamber  Roll, 
the  extracts  are  given  out  by  the  extractor ;  but  decrees  in  suspensions  and 
interdicts,  before  they  go  to  the  Court  of  Session,  and  in  certain  sequestra- 
tion processes,  are  extracted  by  the  Clerk  to  the  Bills. 

17.  Extracts  in  Court  of  Justiciary.— 'Extvacts  in  the  High  Court  of 
Justiciary  are,  by  immemorial  practice,  issued  by  the  Clerk  of  Court.  They 
are  similar  in  their  form  to  extracts  in  the  Court  of  Session,  The  dues  of 
extract  are  decerned  for  in  the  interlocutor  of  the  Court.  Extracts  are 
issued  immediately  after  decree,  on  application  being  made  to  the  Clerk. 
In  criminal  cases,  extracts  of  the  sentences  pronounced  are  given  out  by  the 
Clerks  of  Court  immediately  after  sentence.  The  extract  is  the  warrant  to 
the  prison  authorities  to  remove  the  prisoner  to  the  prison  and  to  detain 
him  there,  or  otherwise  to  carry  out  or  enforce  the  orders  of  the  Court. 

18.  Extracts  in  Teind  Court. — Extracts  of  decrees  in  the  Teind  Court 
are  issued  by  the  Clerk  of  Teinds.  The  Act  50  Geo.  iii.  c.  112,  which  intro- 
duced short  extracts  in  the  Court  of  Session,  was  applied  to  extracts  in  the 
Teind  Court,  except  in  processes  of  valuation  of  teinds,  by  1  &  2  Vict.  c. 
118,  and  the  form  of  extracts  is  regulated  by  these  Acts,  and  by  1  &  2  Vict. 
c.  114,  and  by  Act  of  Sederunt  4  Mar.  1840.  The  schedule  to  the  last- 
mentioned  Act  supplies  the  form  now  in  use  of  extracts  of  decreets  of 
modification  and  locality  and  the  warrant  to  charge.  The  words  "and 
imprisonment "  are  now  omitted  from  the  warrant,  but  no  Act  of  Sederunt 
applicable  to  the  Teind  Court  has  been  passed  to  authorise  this  change.  By 
the  Act  of  Sederunt  10  June  1707  (which  is  not  printed),  it  was  provided 
that  no  decree  could  be  extracted  till  the  "  Lords  shall  have  mett  another 
dyet  after  pronouncing  thereof."  This  was  changed  by  Act  of  Sederunt 
7  Feb.  1821,  which  provided  that  if  an  interlocutor  became  final  in 
vacation,  and  no  reclaiming  note  was  lodged  on  the  box-day,  extract  might 
be  given  out.  Fourteen  days  is  the  time  after  which  extracts  are  now 
issued  in  ordinary  teind  cases,  but  eight  days  in  processes  of  locality. 
The  Act  of  Queen  Anne,  1707,  c.  9,  provided  that  new  extracts  should  be 
given  out  to  persons  presenting  to  the  Teind  Court  any  authentic  extract 
from  the  former  records  of  the  Court,  many  of  which  had  been  lost.  The 
old  extract  was  recorded  and  preserved  by  the  Lord  Clerk-Register,  and  the 
new  one  was  given  out  gratis.  The  extract  is  given  on  petition  to  the 
Teind  Court  {Juricl.  Styles,  vol.  iii.  879). 

19.  Extracts  in  Sheriff  Court. — The  form  of  extracts  in  the  Sheriff  Court 
was  regulated  by  the  Act  of  Sederunt  27  January  1830,  the  schedule  to  which 
contained  abridged  forms,  and  by  the  Debtors  (Scotland)  Act,  1838, 1  &  2  Vict. 
c.  114,  s.  9,  which  enacted  that  the  extract  should  contain  a  warrant  to  charge. 
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The  form  of  warrant  was  modified  by  Act  of  Sederunt  8  January  1881,  wliich 
was  passed  after  imprisonment  for  civil  debt  was  abolished.  The  old  forms 
prescribed  in  1830  were  used  till  1892,  when  the  Sheriff  Courts  (Scotland) 
Extracts  Act,  1892,  55  &  56  Vict.  c.  17,  was  passed.  That  Act  simpli- 
fied and  abridged  the  extracts  of  decrees  in  the  Sheriff  Court,  and  a 
schedule  attached  to  the  Act  contained  abbreviated  forms  suitable  to 
various  classes  of  actions.  The  Act  also  provided  that  it  was  not  necessary 
that  the  word  "  decern  "  shduM  (iccur  in  a  decree  in  order  to  allow  it  to  be 
extracted.  The  form  of  warntiit  in  ihu  extract  is:  "And  the  Sherifl'  grants 
warrant  for  all  lawful  execution  hereon  Ijy  instant  arrestment,  and  also  by 
poinding  after  a  charge  of  seven  free  days."  The  Act  states  what  the 
import  of  the  short  form  of  warrant  for  execution  is  to  be  held  to  be  in 
different  circumstances  (s.  7).  The  provisions  of  this  Act  a])i.ly  to  decrees 
pronounced  prior  to  its  passing,  but  any  person  entitled  to  an  extract  may 
demand  from  the  Sheriff  Clerk  a  full  Vwtract  in  the  older  form.  It  was 
also  provided  that  no  extract  shall  he  held  invalid  on  account  of  form,  if  it 
be  sound  in  substance  (s.  11).  This  Act  does  not  apply  to  proceedings  in 
the  Sheriffs  Small  Del)t  Court,  or  Delfts  Recovery  Court,  or  to  summary 
ejections  under  1  &  2  Vict.  c.  119,  ss.  8-13,  or  to  commissary  or  executry 
proceedings,  or  proceedings  for  service  of  heirs,  or  completing  titles,  or 
to  proceedings  under  the  Summary  Jurisdiction  (Scotland)  Acts,  18G4  and 
1881.  Tlie  Court  of  Session  has  power  to  pass  Acts  of  Sederunt  to  give  full 
effect  to  tlic  ])uri)oses  of  this  Act. 

In  the  Slienlf  Court  extracts  are  granted  by  the  Sheriff  Clerk.  The 
Act  of  Sederunt  of  10  July  1839  fixed  six  free  days  as  the  time  after  which 
a  decree  in  the  Sheriff  Court  could  be  extracted,  and,  forty-eight  hours  after, 
an  interlocutor  dealing  with  expenses,  unless  intimation  in  writing  had 
been  made  to  the  Clerk  that  the  judgment  was  to  be  appealed  to  the  Court 
of  Session.  The  Sheriif  had  power  to  allow  immediate  extract  if  he  thought 
fit.  By  the  Court  of  Session  Act,  1868,  31  &  32  Vict.  c.  100,  s.  68,  it  was 
provided  that  extract  of  a  jiulgment  in  an  inferior  Court  could  not  be  ex- 
tracted till  twenty  days  after  the  judgment  was  pronounced,  liut  this 
applied  only  to  judgments  which  could  i)e  appealed  to  the  Court  of  Session, 
and  there  was  no  power  given  to  the  Sheriff  to  allow  immediate  extract. 
By  the  Sheriff  Court  (Scotland)  Act,  1876,  39  &  40  Vict.  c.  70,  the  rule 
was  changed,  and  extract  of  any  Sheriff  Court  judgment  was  allowed  to  be 
issued  after  the  ex|)iration  of  fourteen  days  from  its  date,  l»ut  not  Ijefore  that 
time,  unless  the  Sheriff  who  pronounced  the  judgment  allowed  the  extract 
to  be  issued  sooner  (s.  32;  see  Tennents,  1881,  8  R.  824).  Where  a 
Sheriff  had  pronounced  an  interlocutor  and  allowed  "  extract  of  this  decree 
to  go  out  on  caution  being  found,"  it  was  held  that  that  did  not  entitle  the 
successful  i)artv  to  take'  extract  before  the  fourteen  days  had  expired 
{Simpson,  1888,"'l6  R.  131).  In  regard  to  decrees  in  absence,  it  was  provided 
that  the  Sheriff  might  grant  decree  whenever  the  inducicc  had  expired,  and 
that  seven  days  after  decree  extract  might  be  issued.  If  witliin  the  seven 
days  a  motion' for  rccal  of  the  decree  in  absence  had  Ijeen  made  to  the  Sheriff, 
the  decree  could  not  be  extracted  till  the  motion  had  been  disposed  of. 

The  form  of  extract  of  a  decree  in  the  Small  Debt  Court  is  regulated  by 
sec.  13  of  the  Small  Debt  Act,  1837,  1  Vict.  c.  41,  and  Schedule  A,  No.  7. 
The  extract  is  written  or  printed  on  the  summons,  and  contains  a  warrant 
for  instant  execution  by  arrestment,  and  for  execution  by  poinding  and  sale 
after  ten  free  days  if  the  defender  or  person  against  whom  judgment 
is  given  was  present  in  person  when  the  decree  was  pronounced,  or  other- 
wise after  a  charcre  of  ton  free  da  vs.     Second  extracts  may  lie  obtained  from 
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the  Clerk  of  Court  ou  payment  of  a  fee  of  one  shilling  (Small  Debt  Act, 
1889,  52  &  53  Yict.  c.  26,  s.  12).  Sched.  C  gives  the  form  of  extract  now 
in  use.  It  may  be  written  either  on  the  principal  summons  or  separately. 
As  to  the  effect  of  a  second  extract,  see  Small  Debts.  In  the  Debts 
Eecovery  Court  the  provisions  as  to  extract  are  the  same  as  in  the  Small 
Debt  Court  (Debts  Eecovery  Act,  1867,  30  &  31  Yict.  c.  96,  ss.  9  and  11). 

20.  Extracts  in  Cliurcli  Courts. — In  Church  Courts  extracts  are  issued 
by  the  Clerks  of  Assembly  or  Synod  or  other  Court.  Extracts  so  granted 
are  probative,  except  in  the  case  of  Dissenting  Churches.  Extracts  of  the 
proceedings  of  their  Courts  are  not  admitted,  as  their  official  character  is 
not  recognised  {Mathers,  1849,  12  D.  433). 

On  the  subject  generally,  see  Ersk.  iv.  2.  6 ;  Stair,  iv.  1.  45 ; 
Bankt.  iv.  36.  3;  Bell,  Prin.  s.  2271;  Mackay,  Manual,  313-321; 
Dove  Wilson,  Sheriff  Court  Practice,  131,  322-331;  Shand,  Practice, 
113,  278,  306;  "Watson,  Forms  of  Process,  315;  Dickson  on  Evidence, 
1285-1298;  Coldstream,  Practice,  251. 


Extract  (Extract  of  Deeds). — When  private  deeds  have 
been  registered  in  puljlic  records,  certified  copies  of  them,  authenticated  by 
the  proper  official,  are  known  as  extracts.  Certain  deeds  can  be  recorded 
in  a  public  register  and  then  taken  away,  and  an  extract  of  such  deeds  may 
be  given  out  by  the  officer  in  charge  of  the  register,  the  extract  in  these 
cases  being  a  copy  made,  not  from  the  principal  deed,  which  has  been 
returned  to  its  owner,  but  from  the  transcript  which  was  made  in  the  books 
of  the  register  when  the  deed  was  recorded.  Private  deeds  may  be  recorded 
(1)  for  preservation,  (2)  for  preservation  and  execution,  (3)  for  publication ; 
and  extracts  can  ]je  obtained  from  the  keepers  of  the  registers.  When  a 
deed  contains  a  clause  consenting  to  preservation  for  execution  in  the  Books 
of  Council  and  Session,  the  deed  may  be  registered.  An  extract  of  the  deed, 
with  a  decree  of  the  Court  added  in  terms  of  tlie  consent  to  registration, 
will  be  given  out  by  the  keeper  of  the  books.  It  lias  the  effect  of  a  decree, 
of  Court,  and  is  a  sufficient  warrant  for  diligence.  The  Writs  Execution 
(Scotland)  Act,  1877  (40  &  41  Vict.  c.  40),  provided  that  extracts  of  writs 
registered  in  the  Books  of  Council  and  Session  and  in  Sheriff  Court  Books 
should  contain  a  warrant  for  execution,  and  specified  the  diligence  com- 
petent thereon.  A  schedule  to  the  Act  gave  a  short  form  of  extract.  See 
Eegistration.  Extracts  may  also  be  obtained  from  registers  of  births, 
marriages,  and  deatlis  of  entries  in  them,  and  such  extracts,  when 
issued  by  the  proper  officer,  are  admissible  as  evidence  (17  &  18  Vict. 
c.  80,  s.  58).— [Stair,  ii.  3.  24 ;  Bankt.  ii.  3.  44 ;  Ersk.  iv.  1.  22 ;  Bell,  Prin. 
s.  2217  ;  Bell,  Lectures,  220.]     See  Copies  and  Extracts. 


Extractor. — The  Extractor  is  an  officer  of  Court  appointed  by  tlie 
Crown.  His  duty  is  to  issue  extracts  of  decrees  and  acts  of  the  Court  of 
Session.  Extracts  were  at  one  time  issued  by  the  Clerks  of  Court 
(Beveridge,  vol.  ii.  App.  1);  and  it  does  not  appear  when  special  extractors 
were  first  appointed.  In  1768  there  were  nine  extractors,  who  were 
attached  to  the  offices  of  the  Clerks  of  Court  (Eussell,  Forms  of  Process, 
11).  The  extractors  were  members  of  the  College  of  Justice  (Act  of 
Sederunt,  23  Feb.  1687).  The  extracts  drawn  by  them  were  certified  by 
the  Clerks.  The  office  of  extractor  was  abolished  in  1810  bv  50  Geo.  III. 
c.  112,  s.  13,  and  re-established  in  1838. 
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Imiuediately  prior  to  the  Act  of  1810  there  were  eigliteeu  extractors 
attaclied  to  the  Court  of  Session.  Agents  were  entitled  to  employ  any  one 
of  those  wlioni  they  cliose.  Tliere  was  no  salary  attached  to  the  ofKce 
except  in  tlie  case  of  the  King's  Extractor,  wlwjse  duty  was  to  extract 
decrees  in  Exchequer  Court  in  favour  of  the  Crown,  and  who  received  a 
salary  of  £10,  10s.  in  .Hldiliuii  i(.  fees.  All  the  other  extractors  were  paid 
entirely  by  the  fees  wliich  they  earned  for  WDik  done.  Some  of  the 
extractors  were  also  assistant  Clerks  of  Court.  The  extracts  whicli  they 
])re])ared  were  very  lengthy  and  expensive,  and  the  whole  sum  annually 
]iiiid  by  litigants  for  extracts  was  very  large.  When  the  offices  of  extractors 
were  al)olished,  compensation  was  ])aid  to  the  tlien  extractors  in  annuities 
Naiying  from  £oOO  in  one  case  to  £20  in  another.  The  Act  of  50  Geo.  III. 
abolished  the  separate  otlice  of  extractor,  and  lu'cnided  that  extracts  should 
be  issued  by  the  assistant  Clerks  of  Session,  who  were  to  ha^•e  fixed  salaries 
and  copying  fees. 

By  the  Act  of  1821,  1  &  2  Geo.  iv.  c.  38,  ss.  18,  19,  and  20,  it  was 
]irnvi(led  that  the  principal  Clerks  of  Session  might  appoint  four  extractors 
iiiid  eitiht  enuros.sinu-  clerks.  These  extractors  held  office  at  the  ijleasure  of 
the  principal  Clerks,  and  received  the  ordinary  charge  for  copying,  as  well 
as  a  salary  of  £250  eacli. 

By  the  Act  of  1838,  1  &  2  Vict.  c.  118,  s.  IS,  the  system  was  again 
changed,  and  one  principal  extractor  was  appointed.  He  is  not  entitled  to 
practise  before  the  Court  of  Session,  or  hold  an}-  other  official  situation  in 
the  Court.  He  performs  his  duties  with  the  aid  of  an  assistant  extractor 
nominated  by  him,  and  holding  ap])ointmcnt  at  pleasm-e  under  him,  and  for 
whom  he  is  responsible.  The  assistant  extractor  is  empowered,  in  the 
absence  from  necessary  cause  of  the  principal  extractor,  to  subscribe  and 
authenticate  extracts.  It  is  also  provided  in  the  Act  that  the  junior 
principal  Clerk  of  Session  shall  superintend  and  direct  the  preparation  of 
extracts,  "  l)y  giving  such  directions  or  instructions  from  time  to  time  as  he 
may  think  fit,  or  be  by  the  Court  directed  to  give,  wliirli  directions  or 
instructions  tiie  extractor  is  liereby  required  to  comply  with ;  provided 
always  that,  in  order  to  give  due  efficiency  to  the  foregoing  provisions,  the 
juiuor  Clerk  of  Session,  from  time  to  time,  as  he  may  think  proper,  and  at 
anyrate  shall,  fourteen  days  before  the  termination  of  each  winter  and 
summer  session  of  the  Court,  report  to  the  Court  how  far  the  duties  of  the 
principal  extractor  and  his  assistants  and  clerks  are  properly  discharged." 
Sec.  20  of  the  same  Act  transferred  to  the  extractor  from  the  Keeper  of 
tlie  Records  the  duty  of  kec]iing  and  arranging  concluded  processes  till  such 
time  as  they  are  transnutted  to  the  Record  Ollice  in  the  Register  House. 
The  extractor  has  a  salary  of  £500,  and  is  not  bound  to  devote  his  whole 
time  to  the  duties  of  his  office.  The  salary  of  the  assistant  extractor 
is  £400.  As  to  the  duties  of  the  extractor  and  tlio  ]iracticc  and  regulations 
in  his  office,  see  Extract. 


Extractor    of    Court    of    Tcincls.— An   oHiee,   special 

.■i])poiutmeut  from  the  Crown,  lo  (.'Xlr.uL  llu'  acts  and  decreets  of  this  Court. 
The  Teind  Connnissions  of  King  Charles  i.,  commencing  in  1027,  made  no 
provision  for  an  extractor,  and  all  extracts  were  signed  by  tl\e  clerks 
appointed  by  the  king.  After  the  passing  of  the  Act  of  15  March  1049,  and 
down  to  the  year  1741.  except  for  a  short  period  during  the  Commonwealth, 
the  Clerk-Register  and  his  deputes  olUeiated  both  as  teind  clerks  and 
extractors.     The  Crown  then  appointed  a  principal  Teind  Clerk  with  power 
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to  appoint  deputes,  and  it  became  the  practice  to  appoint  a  depute  as 
extractor.  This  was  the  rule  in  1838,  when  the  Act  1  &  2  Alct.  c.  118  was 
passed,  which,  by  sec.  2G,  conferred  the  appointment  of  extractor  on  a 
depute  clerk  then  in  office.  Since  that  time  onl}'  one  depute  clerk  and 
extractor  has  been  appointed.  At  present,  there  being  no  depute,  the  office 
is  held  by  the  Clerk  of  Teinds.  The  commission  to  a  Keeper  of  Eecords, 
under  the  Act  of  1838,  also  authorises  him  to  act  as  assistant  Extractor  and 
assistant  Clerk  of  Teinds. 


Extradition. ^The  surrendering  to  a  foreign  State  of  a  person 
accused  or  convicted  of  the  commission  of  a  crime  within  the  jurisdiction 
of  such  State  (rreamble,  1870  Act). 

Historji,  dc. — The  practice  of  surrendering  criminals,  especially  for 
political  offences,  can  be  traced  to  very  early  times.  It  existed  in  ancient 
Egypt  (Brugsch's  Egijpt  under  the  Pharaohs,  ii.  73  ;  Jur.  Rev.  viii.  297),  and 
was  not  uncommon  with  the  Romans  (Clarke  on  Extradition,  3rd  ed.,  chap, 
ii. ;  Forsyth's  Cases  and  Opinions  in  Constitutional  Lcnv,  p.  371 ;  Bar  (Gillespie), 
1st  ed.,  17,  623).  Several  treaties  for  this  purpose,  entered  into  during 
the  Middle  Ages,  are  known.  There  was  one  in  1174  between  Henry  II.  of 
England  and  William  of  Scotland  (Clarke,  p.  18).  In  the  Laws  of  the 
Marches  between  England  and  Scotland  (Thomson's  Acts,  i.  414,  416),  there 
occur  some  rude  provisions  on  the  subject,  whereby  a  criminal  crossing  the 
Border  was  to  be  given  up  if  apprehended  before  he  obtained  the  peace  of 
the  kingdom.  In  1612  an  Extradition  Act  (ch.  12)  was  passed  by  the 
Scottish  Parliament,  but  it  was  declared  to  be  of  no  effect  if  a  similar  Act 
was  not  passed  in  the  first  session  of  the  English  Parliament ;  but  no  such 
Act  was  passed  in  England.  In  modern  times,  practice  has  varied  much, 
Ijut  the  great  preponderance  of  theoretical  opinion  is  in  favour  of  the  right 
to  demand,  and  the  obligation  to  surrender,  ordinary  criminals,  the  argument 
for  the  negative  being  founded  on  the  case  of  political  offenders  (cf.  Clarke's 
examination  (p.  1)  of  the  authorities  set  forth  in  Wlieaton's  International 
Law\  and  Foelix,  etc. ;  Bar  (Gillespie's  1st  ed.),  pp.  709  et  seep).  It  was  fre- 
quently laid  down  by  English  autliorities  that  the  Crown  had  a  right  at 
common  law  to  surrender  criminals,  but  it  is  now  finally  settled  that  this  is 
not  law,  and  that  the  obligation  does  not  exist  apart  from  treaty.  It  is  to  the 
American  Courts  and  jurists  that  credit  is  mainly  due  for  the  establishment 
of  the  doctrine  on  its  present  basis  (Clarke,  pp.  27,  28,  etc.).  It  has  been 
suggested  that  modern  States  are  legally  bound  to  enter  into  treaties  with 
each  other  for  the  extradition  of  criminals ;  but  even  if  this  is  not  so,  it  is 
obvious  that,  owing  to  the  modern  facilities  for  travelling  and  the  character 
of  the  modern  criminal,  no  powerful  State  can  allow  its  territory  to 
become  a  place  of  refuge  for  such  persons,  and  smaller  States  may 
be  coerced  into  assisting  their  more  ])Owerful  neighbours.  In  1893  it 
appears  that  an  excessive  number  of  criminals  were  crow^ded  out  of 
civilisation  and  found  a  refuge  in  Argentina.  (See  Correspondence 
respecting  the  Extradition  of  Jabez  Spencer  Balfour,  Argentine  Republic, 
Xo.  1,  1893.) 

Statutes. — The  subject  is  now  regulated  by  tlie  Acts  33  &  34  Vict.  c.  52 ; 
36  &  37  Vict.  c.  60 ;  and  58  &  59  Vict.  c.  33  (the  Extradition  Acts,  1870  to 
1895).  Under  the  leading  Act  (1870),  when  an  arrangement  has  been 
made  with  any  foreign  State  for  the  surrender  to  such  State  of  any  fugitive 
criminals,  Her  Majesty  may  by  Order  in  Council  direct  that  the  Acts  shall 
apply  (under  any  restrictions  or  limitations)  to  such  foreign  State.     The 
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order  must  recite  or  embody  the  arrangement,  and  must  be  laid  before 
I'arliament  and  published  in  the  London  Gazette  (s.  1). 

Treaties.— Vwiiav  these  Acts  the  following  treaties  have  been  entered 
into  and  are  in  force  at  the  date  of  this  publication :— Argenthie  Ilepublic 
(Statutory  liules  and  Orders,  1894,  p.  78)  ;  Austria  {London  Gazette,  1874,  p. 
1745);  Belgium  (Z.  6-'.,  1872,  p.  4891;  1876,  p.  4163;  1877,  p.  4765);  Brazil 
{L.  G.,  1873,  p.  5115):  British  India  (St.  R  &  0.,  1895,  p.  238);  Columbia 
{L.  G.,  1889,  p.  6995);  Cy])rus  (St.  K.  &  0.,  1895,  pp.  266  and  26<j; 
Denmark  (Z.  G.,  1873,  p.  3019);  Ecuador  (Z.  G.,  1886,  3158);  France 
(Z.  G.,  1878,  p.  3162);  French  Guiana  and  Trinidad  (St.  R  &  0.,  1894,  p. 
116);  Germany  (Z.  G.,  1872,  p.  2939);  German  Protectorates  (St.  It.  &  0., 
1895,  p.  233);  Guatemala  (Z.  G.,  1886,  p.  6115);  Hayti  (Z.  r/.,  1876,  p. 
518);  Honduras  (Z.  G.,  1876,  p.  514);  Italy  (Z.  G.,  1873,  p.  1769);  Liberia 
(St.  R  &  0.,  1894,  p.  88);  Luxemburg  (Z.  G.,  1881,  p.  983);  Mexico  (Z.  G., 

1889,  p.  2010);  Monaco  (St.  R  &  0.,  1892,  p.  455);  Netherlands  (Z.  G., 
1874,  p.  3857);  Orange  Free  State  (St.  E.  &  0.,  1891,  p.  279);  Portugal 
(St.  E.  &  0.,  1894,  p.  95);  see  as  to  Portuguese  India,  Z.  G.,  1891, 
p.  1339;  Eoumania  (St.  E.  &  0.,  1894,  p.  105);  Eussia  (Z.  G.,  1887,  p. 
1434);  Salvador  (Z.  G.,  1883,  p.  1);  Spain  (Z.  G.,  1878,  p.  6685;  1889,  p. 
2953);  Straits  Settlements  (St.  R  &  0.,  1894,  p.  417);  Sweden  and  Norway 
(Z.  G.,  1873,  p.  4405);  Switzerland  (Z.  G.,  1875,  p.  701 ;  1879,  pp.  1783  and 
7369  ;  1880,  p.  6785) ;  Tonga  (Z.  G.,  1882,  p.  6136) ;  Transvaal  (Z.  G.,  1880, 
p.  4249) :  Tunis  (Z.  G.,  1890,  p.  2597) ;  United  States  of  America  (Z.  G., 

1890,  p.' 1782);  Uruguay  (St.  R  &  0.,  1891,  p.  285).  (See  State  Papers, 
"Treaty  Series";  Kirchner  L' Extradition  (1883);  Clarke  on  Extradition, 
Appendix,  where  the  text  of  many  treaties  is  given,  Laio  Reports,  Dijcst,  s.v. ; 
Index  to  "  London  Gazette,"  s.v.) 

Extradition  Crimes. — The  act  must  be  a  crime  by  English  as  well  as 
l)y  the  foreign  law  {in  re  Bellencontre,  1891,  2  Q.  B.  122).  The  following 
is  the  statutory  list :— Murder,  and  attempt  and  conspiracy  to  murder; 
manslaughter;  counterfeiting,  and  altering  money  and  uttering  such; 
forgery,  counterfeiting  and  altering  and  uttering;  embezzlement  and 
larceny;  obtaining  money  or  goods  by  false  pretences;  crimes  by 
bankrupts  against  bankruptcy  law;  fraud  by  a  bailee,  banker,  agent, 
factor,  trustee,  or  director  or  member  or  public  officer  of  a  company, 
made  criminal  by  any  Act  of  Parliament;  rape;  abduction;  child-steal- 
ing ;  burglary  and  housebreaking ;  arson  ;  robbery  with  violence ;  threats 
with  intent  to  extort;  piracy;  sinking  or  destroying  a  vessel  at  sea,  or 
attempting  or  conspiring  to  do  so ;  assaults  on  board  a  ship  on  the  high 
seas  with  intent  to  destroy  life  or  do  grievous  bodily  harm ;  revolt 
or  conspiracy  to  revolt  on  high  seas  against  authority  of  the  master; 
kidnapping  and  false  imprisonment;  perjury  and  subornation  of  perjury; 
and  also  offences  under  the  English  Larceny  Act,  1861,  and  under  the 
Acts  24  &  25  Vict.  caps.  97,  98,  99,  and  100  (which  do  not  apply  to 
Scotland);  and  any  indictable  otfence  under  the  Bankruptcy  Acts  (The 
Extradition  Act,  1870,  1st  Sched.;  1873  Act,  Sclied.). 

Accessories  are  liable  to  be  surrendered,  tried,  and  punished  as 
principals  (1873  Act,  s.  3). 

The  above  list  is  to  be  construed  according  to  "  the  law  existing  in 
England  or  in  a  British  possession  (as  the  case  may  be)."  It  would  thus 
appear  that  even  if  the  inquiry  take  place  in  Scotland  under  the  1895  Act, 
the  magistrate  must  decide  by  the  law  of  England  whether  the  crime  is 
an  extradition  one.  In  the  ordinary  case  there  is  no  difficulty,  for  the 
Scottish  magistrate  merely  transmits  the  accused  to  London. 
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Political  Crimes. — For  these  there  is  no  extradition.  If  the  accused 
proves  that  his  surrender  is  really  demanded  for  the  purpose  of  trying  or 
punishing  him  for  such  an  offence,  the  Court  or  the  Secretary  of  State  will 
refuse  extradition  (1870  Act,  s.  3).  To  come  within  the  exception,  the 
otience  must  be  "incidental  to  and  form  part  of  political  disturbances" 
{in  re  Castioni,  1891,  1  Q.  B.  149),  e.g.,  if  there  are  two  "parties  in  the 
State,  each  seeking  to  impose  a  Government  of  its  own  choice  on  the  other  " 
(m  re  Meunicr,  1894,  2  Q.  B.  415).  This  provision  applies  only  to  a 
political  offence  which  has  been  already  committed  {in  re  Arton,  1896, 
1  Q.  B.  108,  where  the  plea  was  advanced  that  extradition  was  asked  with 
ulterior  political  motives). 

Persons. — If  it  is  stipulated  in  the  treaty  that  neither  State  shall 
be  bound  to  surrender  its  own  subjects,  this  stipulation  limits  the 
Statutes  {R.  v.  Wilson,  3  Q.  B.  D.  42).  Otherwise  it  is  in  the  discretion 
of  the  Government  to  surrender  British  subjects  {in  re  Gahceij,  1896, 
1  Q.  B.  230) ;  and  a  fortiori  subjects  of  a  third  State  (R  v.  Ganz,  9 
Q.  B.  D.  93). 

A  "fugitive  criminal"  means  any  person  accused  or  convicted  of  an 
extradition  crime  committed  within  the  jurisdiction  of  any  foreign  State, 
who  is  in,  or  is  suspected  of  being  in,  some  part  of  H.M.  dominions 
(1870  Act,  s.  26).  A  person  condemned  in  France  "par  contumace"  is 
treated  as  accused  (1870  Act,  s.  26;  in  re  Copinn,  L.  R  2  Ch.  47). 
Though  the  crime  must  be  committed  within  the  jurisdiction  of  the 
foreign  country  (it*,  v.  Larandicr,  etc.,  15  Cox  C.  C.  329),  a  criminal  may 
be  surrendered  although  he  has  never  set  foot  therein  {Pi,,  v.  Nillins, 
53  L.  J.  (N.  S.)  M.  C.  157).  But  a  criminal  accused  of,  or  undergoing 
sentence  for,  another  crime  in  the  United  Kingdom  will  not  be  surrendered 
until  he  is  discharged  by  acquittal  or  on  expiration  of  his  sentence  (1870 
Act,  s.  3  (3)). 

A  criminal  surrendered  by  a  foreign  State  is  not,  until  he  has  been 
restored  or  had  an  opportunity  of  returning  to  such  foreign  State,  triable 
for  any  previous  crime  "other  than  such  of  the  said  crimes  as  may  he 
irroved  hy  the  facts  on  ivhieh  the  surrender  is  yrounded  "  (1870  Act,  s.  19 ; 
cf.  the  converse  case  in  sec.  3  (2),  and  its  application  in  in  re  Alice  Woodall, 
57  L.  J.  (K  S.)  M.  C.  72).  The  words  italicised  may  remove  the  difficulties 
which  may  arise  in  claiming  from  foreign  countries  offenders  against  Scots 
criminal  law.  While  England  and  British  "  possessions "  are  specially 
dealt  with,  the  fact  of  a  different  system  of  law  prevailing  in  Scotland  is 
ignored  in  the  Acts.  Careful  provision  was  made  for  this  in  the  list  of 
crimes  given  in  the  former  French  Treaty  of  1852  (Clarke,  p.  133 ;  cf.  the 
Austro-Hungarian  Treaty).  Can  a  prisoner  surrendered  for  "larceny" 
be  tried  in  Scotland  for  "  theft "  ?  (cf.  Lamirande  case,  Clarke,  App.  cclii., 
and  the  remarks  of  Huddleston,  B.,  in  re  Parisot,  5  T.  L.  E.  344 ;  in  re 
Bellencontre  [1891],  2  Q.  B.  122 ;  ex  2Mrte  Terraz,  4  Ex.  D.  63,  as  to  descrip- 
tion of  crimes  in  warrants;  and  Pi,,  v.  FinMstein,  16  Cox  C.  G.  107,  as  to 
extradition  under  wrong  name.  The  treaties  ought  to  receive  a  liberal 
interpretation,  per  Ld.  Btussell,  C.  J.,  m  re  Arton  (Xo.  2)  [1896],  1  (,).  ]l 
509,  at  p.  517).  Wharton  (Confliet  of  Lairs,  s.  846)  says  that  the  rule 
under  discussion  "does  not  preclude  a  technical  variation  of  the  offence 
charged."     (The  note  to  this  section  gives  many  authorities.) 

Procedure. — On  the  requisition  of  a  diplomatic  representative  of  a 
foreign  State  (including  consul,  etc.,  1873  Act,  s.  7),  a  Secretary  of  State 
may  issue  an  order  in  statutory  form  (1870  Act,  2nd  Sched.)  requiring  a 
"police  magistrate"  of  tlic  Metrnpolitan  ].olicp  courts  (1870  Act,  s.  26)  to 
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issue  a  warrant.  The  magistrate,  if  satisfied  that  the  evidence  would  justify 
the  issue  of  a  warrant  if  the  crime  had  been  committed,  or  the  criminal 
convicted,  in  England,  may  issue  such  warrant,  which  runs  in  Scotland 
without  endorsaUon  (1870  Act,  s.  13).  The  prisoner  is  brought  before  a 
magistrate  (at  How  Street,  in  London),  and  if  tlie  warrants  are  duly  authen- 
ticated, and  th(!  crinie  is  not  political,  and  is  an  extradition  crime,  and  the 
evidence  would  justify  the  committal  of  the  accused  for  trial  in  England, 
the  magistrate  commits  him  to  a  Middlesex  prison  and  rep(jrts  to  the 
Secretary  of  State,  l)ut  otherwise  discharges  him  (1870  Act,  ss.  9  and  10). 
When  the  magistrate  has  committed  the  accused  to  prison,  he  is  fundus 
officio  {R.  V.  Lushiii'jton,  ex  i^arte  Otto  [1894],  1  Q.  B.  420).  The  prisoner 
cannot  be  surrendered  for  fifteen  days,  during  which  he  may  apply  for  a 
writ  of  Habeas  Corpus,  when  the  Court  may  set  him  at  liberty  i^Thc  Qunn 
V.  rortiujal,  IG  (-1  13.  D.  487;  1870  Act,  s.  11).  If  there  is  sufficient 
evidence  to  give  the  magistrate  jurisdiction,  the  Court  will  not  review  his 
decision  {R.  v.  Manrcr,  10  Q.  B.  1).  513),  and  no  appeal  lies  to  the  Court 
of  Ai)peal  {ex  parte  WoodhnJl,  20  Q.  B.  D.  832).  The  final  surrender  is 
by  warrant  of  the  Secretary  of  State,  and  he  may  also  at  any  time  order 
his  discharge  (1870  Act,  ss.  11  and  7).  The  criminal  cannot  be  surrendered 
before  the  expiry  of  fifteen  days  from  his  final  committal  (1870  Act, 
s.  3  (4)):  and  if  not  conveyed  out  of  the  United  Kingdom  within  two 
months,  lie  may  be  discharged  by  applying  to  the  English  High  Court 
(1870  Act,  s.  12). 

By  the  Act  of  1895,  the  Secretary  may,  on  representation  made  by  or 
on  behalf  of  the  criminal,  that  his  removal  to  Bow  Street  would  be 
dangerous  to  his  life  or  health,  direct  the  case  to  be  heard  at  the  place 
where  the  criminal  is,  before  a  magistrate  named  in  the  order, — in  Scotland 
he  may  be  a  Sherili'  or  Sheriff-Substitute,— and  the  magistrate  may  order 
his  custody  in  the  place  where  he  is,  if  removal  would  be  dangerous  to  the 
criminal's  life  or  health. 

A  Justice  of  the  Peace,  Sheriff,  Sherilf-Suljstitute,  or  Magistrate  may 
issue  a  warrant  for  the  apprehension  (or  detention.  The  Queen  v.  Weil, 
9  Q.  B.  D.  701)  of  a  fugitive  criminal  on  such  evidence  as  would  justify 
the  issue  of  a  warrant,  if  the  crime  had  been  committed  or  the  criminal 
convicted  within  his  own  jurisdiction.  The  person  issuing  the  warrant 
reports  the  fact  of  issue,  the  evidence  and  complaint,  to  a  Secretary  of  State, 
who  may  order  his  discharge.  The  criminal,  when  apprehended,  is  brought 
before  some  person  who  has  power  to  issue  a  warrant  as  above,  and  he 
grants  warrants  for  bringing  the  criminal  before  a  police  magistrate  (in 
London),  who  will  discharge  him,  unless  he  receives  from  a  Secretary  of 
State  an  order  that  a  requisition  has  been  made  (1870  Act,  ss.  8,  26, 
Forms  in  Sched.  2).  The  further  procedure  in  England  is  the  same  as  if  the 
order  had  been  originally  issued  by  the  Secretary  of  State. 

To  procure  the  surrender  of  a  fugitive  criminal  for  trial  in  the  Scottish 
Courts,  the  Lord  Advocate  connnunicates  through  the  Home  Secretary 
with  the  Foreign  Secretary,  who  communicates  through  tlie  British 
Diplomatic  Agent  willi  the  Foreign  Government,  in  accordance  with  the 
provisions  of  the  special  treaty. 

As  to  extradition  between  different  parts  of  H.M.  dominions,  see 
Fugitive  Ollenders  Act,  1881,  44  &  45  Vict.  c.  69.  As  to  India,  see  J.  D. 
]\Iayne's  Criminal  Laio  of  India:  America,  "Wharton,  Conjiict  of  Laws, 
Clarke  :  France,  Fadix  (Dcmangeat),  Droit  Int.  Priv^,  ii.  ch.  vii. ;  Germany, 
Bar  (Gillespie),  1st  ed.,  pp.  620,  707,  Clarke,  Calvo,  Dictionnaire,  s.v.  ''Droit 
international,"  3rd  ed.,  ii.  324. 
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Extrinsic. — Sec  Admissions ;  Oath;  Parole. 

Facility. — See  Circumvention. 


Factor. — In  Scotland,  the  word  factor  is  seldom  used  except  in  the 
limited  sense  of  an  agent  for  landed  estate,  or  in  connection  with  the 
Factors  Acts  {q.v.)  or  Factor's  Lien  (see  Lien)  ;  and  the  subject  of  factor, 
in  the  sense  of  a  mercantile  agent,  is  more  appropriately  and  particularly 
dealt  with  under  Agency  and  Principal  and  Agent.  Bell  {Co7n.  i.  506), 
while  stating  that  the  names  factor  and  agent  are  generally  confounded, 
distinguishes  tlie  former  from  the  latter  as  having  authority  to  manage  all 
the  principal's  affairs  in  the  place  where  he  resides,  or  in  a  particular 
department :  he  distinguishes  a  factor  from  a  merchant  in  that  he  only 
buys  and  sells  on  commission ;  and  from  a  Broker  (q.v.)  in  this,  that  he  is 
intrusted  with  the  possession  and  apparent  ownership,  as  well  as  with  the 
management  and  disposal,  of  the  property  of  the  principal.  In  England,  a 
factor  is  distinguished  from  a  broker  in  being  intrusted  with  the  possession 
of  the  goods,  and  being  empowered  to  contract  in  his  own  name ;  and  from 
an  agent,  in  having  a  lien  on  the  goods  intrusted  to  him  (Stevens,  1883,  25 
Ch  Div.  31 ;  Smith,  Merc.  Law,  118  et  seq. ;  Barinr/,  1818,  2  Barn.  &  Aid.  137). 

See  Agexcy  ;  Broker  ;  Factors  Acts  ;  Factory  and  Commission  ; 
Principal  and  Agent  ;  Lien. 


Factors  Acts. — Historij  and   Defects   of  the  Factors  Ads. — The 
Factors  Act,  1889  (52  &  53  Vict  c.  45),  extended  to  Scotland  by  the 
Factors  Act,  1890  (53  &  54  A^ict.  c.  40),  is  a  consolidating  Statute,  which 
repeals  and  reproduces  the  provisions  of  a  series  of  Acts  passed  in  1823, 
1825,  1842,  and  1877.     The  general  object  of  this  branch  of  legislation 
may  be  said  to  have  been   to  bring  the  law  of  possession  of  moveable 
property,  regarded  as  a  title  to  dispose  of  it,  into  accordance  with  the 
general  feeling  and  everyday  usages  of  business  men  (see  Factors  Act, 
1842,  5  &  6  Vict.  c.  39,  s.  1).     The  ordinary  trade  understanding  is  that  if 
a  man  is  in  possession  of  mercantile  commodities,  or  of  documents  of  title, 
he  may  be  assumed  either  to  be  their  owner,  or,  if  not,  to  be  an  agent 
having  authority  from  the  owner  to  dispose  of  them,  and  that,  in  the  latter 
case,  the  owner  should  1)6  the  sufferer  in  the  event  of  a  fraudulent  or 
improper  disposition  by  the  agent,  rather  than  a  third  party  transacting  on 
the  faith  of  the  apparent  authority  to  dispose  conferred  by  the  possession 
of  the  commodities  or  documents.     To  carry  out  this  view  to  its  fullest 
extent  would  be  to  assimilate  the  transfer  of  moveable  property  to  that  of 
negotiable  instruments ;  the  Factors  Act  steers  a  middle  course  between 
that  extreme  and  the  principle  of  the  common  law  (more  particularly  in 
England),  that   the   purchaser   or   pledgee   of    moveable  property  of   the 
ordinary  mercantile  character  took,  except  in  the  case  of  sales  in  market 
overt,  no  Ijetter  title  than  liis  autlior,  and  was  subject  to  all  exceptions 
which  were  pleadable  against  him  (per  Ld.  Blackburn  in  Cole,  1875,  L.  E. 
10  C.  P.  354,  at  p.  363).     It  may  be  remarked  that  in  certain  respects,  e.g. 
the  implied  power  of  a  factor  or  agent  to  pledge,  the  common  law  of 
Scotland  was  more   advanced   than    that   of   England,  and  therefore  the 
provisions  of  the  Factors  Acts  are  more  nearly  declaratory  of  the  Scotch 
than  of  English  law  (cf.  Bell,  Prin.  s.  1364,  with  opinion  of  Ld.  Black- 
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burn  in  Cole,  cited  supra).  In  the  Acts  prior  Ut  tluit  ui  1877,  the  subject 
dealt  with  was  the  effect  of  dispositions  made  by  an  agent  intrusted  with  the 
possession  of  goods  or  documents  of  title,  but,  as  it  was  held  that  a  purchaser 
who  had  obtained  possession  of  the  goods  or  the  documents  of  title  was 
not  included  (J/'iiVaM,  1847,  9  D.  434;  alld.  G  Bell's  App.  340;  Johnson, 
1877,  3  C.  P.  I).  32),  the  Act  of  1877  added  provisions  relating  to  dis- 
positions by  buyers  and  sellers  of  goods.  These  provisions  will  be  best 
considered  in  relation  to  the  express  enactments  of  tlie  existing  Factors 
Act,  in  which  they  are  consolidated  and  amended.  I'he  scope  of  the  Acts 
prior  to  1877  will  be  fdund  elaborately  considered  in  the  case  of  Cole 
(1875,  L.  R  10  U.  P.  354). 

Factors  Ad,  1889. — The  Factors  Act,  1889,  contains,  in  addition  to  the 
interpretation  clause  and  certain  supplemental  clauses,  two  classes  of 
provisions,  the  one  headed  "  Dispositions  by  mercantile  agents,"  the  other, 
"  Dispositions  by  buyers  and  sellers  of  goods."  As  these  subjects  are  really 
entirely  distinct,  they  nuist  be  considered  separately. 

Meaning  of  Mercantile  Acjeiit. — A  mercantile  agent  is  defined,  for  the 
purposes  of  the  Act,  as  (s.  1)  "  a  mercantile  agent  having  in  the  customary 
course  of  business  as  such  agent  authority  either  to  sell  goods,  or  to  con- 
sign goods  for  the  purpose  of  sale,  or  to  buy  goods,  or  to  raise  money  on  the 
security  of  goods."     This  definition   is  new,  as  the  former  Acts  referred 
generally  to  an  "  agent  intrusted  with  the  possession  of  goods,"  but  it  is  not 
supposed  that  the  class  of  persons  to  whom  the  Act  applies  is  altered  or 
enlarged.     That  class  would  seem  to  be  confined  to  persons  engaged  in 
ordinary  commercial  transactions — as  an   agent,  factor,  or  broker.     Thus 
under  the  existing  Act  it  has  been  held  that  an  agent  employed  in  retail 
trade   (a   pedlar   employed   to   sell  jewellery  on   connnission)  was  not  a 
mercantile  agent  within  the  meaning  of  the  above  definition  {Hastings, 
[1893],  1  Q.  B.  62).     The  former  Acts  were  held  not  to  be  applicable  to 
clerks,  shopmen,  or  messengers  {Lamb,  1862,  31  L.  J.  Q.  B.  41,  per  Ld.  Black- 
burn in  Cole,  1875,  L.  P.  10  C.  P.  354),  or  to  persons  employed  solely  as 
warehousemen,  or  as  agents  for  the  safe  custody  or  fowarding  of  goods, 
without  any  authority  to  sell  or  pledge  them  {Martinez  y  Gomez,  1890,  17 
R  332  ;  Hellings,  1875,  33  L.  T.  (N.  S.)  380).     Tlius  where  A.,  a  merchant  in 
Spain,  purchased  goods  from  a  firm  of  manufacturers  in  Ireland,  and  directed 
them  to  be  sent  to  B.,  a  merchant  in  Dundee,  solely  for  the  purpose  of 
forwarding  them  to  Spain,  it  was  held  that  B.  was  not  an  agent  within  the 
meaning    of    the   Factors    Act,    1842,   and    that    a    person   to    whom   he 
fraudulently  pledged  the  goods  could  not  appeal    to  its  provisions  in  a 
question  with  A.  {Martinez  y  Gomez,  supra).     And  it  was  settled  that  the 
Acts  did  not  apply  to  the  ease  where  a  mercantile  agent,  who  also  carried 
on  business  of  another  kind,  received  goods  in  the  course  of  that  other 
business,  and  im])roi)erly  sold  or  pledged  them  {Monk,  1831,  2  B.  and  Ad. 
484;  Co/e,  1875,  L.  P.  10  C.  P.  354;  City  Bank,  1880,  5  Ajtp.  Ca.  664).     It 
is  probable  that  this  important  limitation  of  the  scope  of  the  Factors  Act 
is  still  applical)le  under  the  Act  of  1889,  and  that  if  goods  were  placed  for 
safe  custody  in  the  hands  of  a  warehouseman  who  happened  also  to  be  a 
broker,  a  fraudulent  sale  by  him  would  not  be  protected,  as  a  disposition 
by  a  mercantile  agent.     Again,  the  Act  is  not  applicable  to  a  person  who 
merely  pretends  to  be  an  agent ;  and  thus,  where  a  Ijroker  fraudulently 
obtained  possession    of   goods  from  A.,  and   sold    them  to  B.   under  the 
pretence  that  he  was  an  agent  for    A.,  it  was   held    that   B.  could  not 
maintain  a  title  to  the  goods  under  the  Factors  Acts  {Gillman,  Spence,  cC*  Co., 
1889,  61  L.  T.  281). 
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JDispositions  hy  a  Mercantile  Agent. — The  main  provision  with  regard  to 
dispositions  hy  a  mercantile  agent,  as  defined  above,  is  as  follows  (s.  2, 
subs.  1^ :  ••  Where  a  mercantile  agent  is,  with  the  consent  of  the  owner,  in 
possession  of  goods  or  of  the  documents  of  title  to  goods,  any  sale,  pledge, 
or  other  disposition  of  the  goods,  made  by  him  while  acting  in  the  ordinary 
course  of  business  as  a  mercantile  agent,  shall,  subject  to  the  provisions  of 
this  Act,  be  as  valid  as  if  he  were  expressly  authorised  by  the  owner  of  the 
goods  to  make  the  same;  provided  that  the  person  taking  under  the 
disposition  acts  in  good  faith,  and  has  not  at  the  time  of  the  disposition 
notice  that  the  pei-son  making  the  disposition  has  not  authority  to  make 
tlie  same."  An  illustration  of  the  class  of  cases  to  which  this  section  is 
applicable  may  be  found  in  the  case  of  Vickers  (1871,  9  ]M.  (H.  L.)  65). 
Vickers,  who  was  in  possession  of  iron  warrants,  issued  by  the  Carron  Co., 
instructed  Campbell  Bros.,  who  acted  as  brokers  and  merchants  in  iron,  to 
find  a  purchaser  for  them.  On  receiving  notice  that  a  purchaser  had  been 
found,  he  sent  the  iron  warrants  endorsed  to  Campbell  Bros.  That  firm 
had  not,  in  fact,  found  a  purchaser,  and,  on  receiving  the  warrants,  they 
fraudulently  pledged  them  for  their  own  benefit.  It  was  held  that  the 
Factors  Acts  were  apphcable,  because  Campbell  Bros,  were  agents  in- 
trusted with  the  possession  of  documents  of  title,  and  therefore  that  the 
pledgee  obtained  a  good  title  in  a  question  with  Vickers.  In  this  case  it 
may°be  noted  that  the  possession  of  the  documents  of  title  was  obtained  by 
Campbell  Bros,  by  the  fraudulent  statement  that  they  had  obtained  a 
purchaser  for  them,  and  the  case  is  therefore  an  authority  for  the  statement 
that  the  Factors  Act  may  apply  even  although  the  possession,  as  well  as 
the  disposition,  of  the  goods  was  grounded  on  fraud.  If,  however,  the 
mercantile  agent  obtains  possession  by  a  mere  trick,  as  by  representing 
himself  to  be  somebody  else,  he  has  then  absolutely  no  title  to  be  in 
possession  of  the  goods  at  all,  and  cannot  give  to  a  purchaser  any  better 
right  than  if  he  had  obtained  them  by  theft  {Candy,  1878,  3  App.  Ca. 
459).  And  it  is  expressly  declared  that  where  a  mercantile  agent 
pledges  goods  for  a  debt  or  liability  of  his  own  already  existing,  he  can 
give°no  better  title  than  he  has  himself  (s.  4;    Martinez  y  Gomez,   1890, 

17  K  332). 

Consent  of  the  Owner. — The  phrase  "  consent  of  the  owner  "  is  defined 
partly  by  the  Act  and  partly  by  decisions.  It  is  to  be  presumed,  in  the 
absence  of  evidence  to  the  contrary  (s.  2,  subs.  4).  Where  an  agent  has 
been  in  possession  of  goods  with  the  consent  of  the  owner,  any  disposition 
by  him  which  would  have  been  valid  if  the  consent  had  continued,  shall  be 
valid  although  the  consent  has  determined,  provided  that  the  party  taking 
under  the  disposition  does  so  without  notice  (s.  2,  subs.  2).  And  where 
possession  of  documents  of  title  is  obtained  by  an  agent  by  reason  of  his 
having  been,  with  the  consent  of  the  owner,  in  possession  of  goods  or  of 
other  "documents  of  title,  his  possession  shall  be  deemed  to  be  with  the 
consent  of  the  owner.  This  meets  a  case,  to  which  the  former  Factors 
Acts  were  held  not  to  apply,  where  an  agent  was  intrusted  with  the 
possession  of  a  bill  of  lading,  landed  the  cargo  under  it  in  a  warehouse,  and 
pledged  the  dock  warrants  (FhilijJiJS,  1840,  6  M.  &  W.  572).  Where  A.  sold 
wine'  lying  in  a  cellar  to  B.,  to  be  paid  for  by  cash  on  delivery,  and  B., 
without  paying  the  price,  induced  the  keeper  of  the  cellar  to  allow  him  to 
remove  the  wine,  which  he  stored  in  another  cellar  and  pledged  to  a  third 
party,  it  was  held  that  A.  had  never  consented  to  B.  being  in  possession  of 
the  wine,  and  that  the  Factors  Act  was  not  applicable  {BoUnson,  1896,  12 
T.  L.  E.  174). 
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Act  docs  not  Apply  to  ExcciAional  Contracts. — Tlie  Act  is  only  applicable 
to  transactions  in  the  ordinary  course  of  business  of  a  mercantile  agent. 
Thus,  as  already  stated,  it  does  not  apply  to  the  business  of  a  pedlar 
{Hastintjs  [1893],  1  Q.  13.  62).  And  where  a  jeweller,  who  was  employed  to 
sell  an  article,  disposed  of  it  for  £30  in  cash,  and  an  obligation  on  the  part 
of  the  purchaser  to  satisfy  a  debt  due  by  the  jeweller  to  a  third  fjarty,  it 
was  held  that  this  transaction  was  outside  the  ordinary  course  of  business, 
and  that,  in  consequence,  the  Factors  Act  was  nut  aiiplicable  {B'ufjs  [1894], 

1  g.  B.  88). 

Pledge  of  Documents  of  Title. — By  sec.  3  it  is  declared  that  "  a  pledge  of 
the  documents  of  title  to  goods  shall  be  deemed  to  be  a  pledge  of  the 
ffoods."  The  question  has  recently  been  before  the  whole  Court,  in  the 
case  of  Twilis  (18  ]\Iarch  1897),  whether  this  section  introduces  in  tlie  law 
of  Scotland  the  principle  that  the  mere  pledge  of  a  delivery-order,  or  other 
similar  instrument,  constitutes  an  effectual  security  over  the  goods,  without 
that  intimation  to  the  warehouse-keeper  which  would  have  been  necessary 
at  common  law  (Connal  &  Co.,  1868,  6  M.  1095;  and  see  Delivery-Okdek). 
In  Inf/lis  the  (juestion  arose  between  a  pledgee  of  a  delivery-order  for  whisky 
lying  in  a  bonded  warehouse,  who  had  not  completed  his  right  by  intimation 
to  the  warehouse-keeper,  and  a  creditor  of  the  pledgor,  who,  after  the  date 
of  the  pledge,  had  arrested  the  whisky.  It  was  held  that  sec.  3  of  the 
Factors  Act  did  not  necessarily  imply  that  a  real  right  of  pledge  would  be 
constituted  by  the  mere  transfer  of  a  delivery-order,  without  the  constructive 
possession  involved  in  intimation  to  the  warehouse-keeper,  and  the  arrester 
was  consequently  preferred  {Inglis,  1897,  4  S.  L.  T.  No.  507). 

Furtlicr  I'rovisions  lidating  to  Mercantile  Agents. — The  other  provisions  of 

the  Act  under  the  heading  of  "Dispositions  by  mercantile  agents"  may 

l)e  briefly  sunmiarised.     By  sec.  5  it   is  provided   that  the  consideration 

for  the  sale,  pledge,  or  other  disposition  referred  to  in  the  previous  sections 

may  consist  either  in  payment  in  cash,  or  of  a  transfer  of  other  goods, 

documents  of  title,  or  securities,  provided   that  where   goods  are  pledged 

by    an    agent    in     consideration    of    the    transfer    of    other    goods     or 

documents  of  title,  the    pledgee   shall   acquire    no    interest  in  the  goods 

Ijeyoud  the  value  of  what  he  gave  in  exchange.     In  the  application  of  this 

section  to  Scotland,  it  is  provided  that  a  sale,  pledge,  or  other  disposition 

shall  not  be  valid  unless  made  for  valualjle  consideration  as  thus  defined 

(Factors  Act,  1890,  s.  1,  subs.  2).     And  it  should  be  borne  in  mind  that  the 

provisions  of  the  Act  will  only  be  applicable  to  a  transaction  in  the  nature 

of  barter  if  such  a  transaction  is  in  the  ordinary  course  of  the  business  of 

the  mercantile  agent  (see  s.  2,  subs.  2,  supra).     By  sec.  7  the  lien  (defined 

as  including,  in  Scotland,  a  right  of  retention  (Factors  Act,  1890,  s.  1,  subs. 

1))  of  a  consignee  in  respect  of  advances  made  to  the  consignor  is  extended 

to  the  case  where  a  consignee  has  made  advances  to  a  person  who  has  lieen 

placed  in  possession  of  goods  for  consignment  or  sale,  or  in  whose  name  the 

goods  have  been  shipped,  provided  that  the  consignee  had  no  notice  that 

that  person  was  not  the  owner  of  the  goods. 

Dispositions  hi/  Buyers  or  Sellers  of  Goods. — The  provisions  of  the  Factors 
Act  with  regard  to  dispositions  by  liuyers  and  sellers  of  goods  are  of 
importance,  and  seem  likely  to  be  api)licable  to  a  wider  class  of  facts  than 
those  relating  to  mercantile  agents.  They  ait})ly  to  the  c<ases  of  a  seller  of 
goods  left  in  possession,  and  a  purchaser  of  goods  obtaining  possession.  By 
sec.  8,  "Where  a  ])erson, having  sold  goods,  continues,  or  is,  in  possession  of 
the  goods,  or  of  the  documentsof  title  to  the  goods,  the  delivery  or  transfer 
by  that  person,  or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or 
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documents  of  title,  under  any  sale,  pledge,  or  other  disposition  thereof,  or 
under  any  agreement  for  sale,  pledge,  or  other  disposition  thereof,  to  any 
person  receiving  the  same  in  good  faith  and  without  notice  of  the  previous 
sale,  shall  have^the  same  efiect  as  if  the  person  making  the  delivery  or 
transfer  were  expressly  authorised  hy  the  owner  of  the  goods  to  make  the 
same."  By  sec.  9,  "  Where  a  person, "having  bonght  or  agreed  to  buy  goods, 
obtains,  w'ith  the  consent  of  the  seller,  possession  of  the  goods  or  the 
documents  of  title  to  the  goods,  the  delivery  or  transfer,  by  that  person  or 
by  an  ao-ent  acting  for  him,  of  the  goods  or  documents  of  title,  under  any 
sale  ple'clo-e,  or  other  disposition  thereof,  or  under  any  agreement  for  sale, 
pled'o-e  oi^other  disposition  thereof,  to  any  person  receiving  the  same  in  good 
faith!  and  without  any  notice  of  any  lien  or  other  right  of  the  orignial 
seller  in  respect  of  the  goods,  shall  have  the  same  effect  as  if  the  person 
makiiio-  the  delivery  or  transfer  were  a  mercantile  agent  in  possession  of  the 
o-oods  or  documents  of  title  with  the  consent  of  the  owner."  These  sections 
are  reproduced  in  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71,  s.  25), 
but  are  not  repealed.  They  raise  questions  of  consideraljle  difficulty,  some 
of  which  are  still  unsettled.  It  may  be  noted  that  the  analogous  sections 
of  the  Factors  Act,  1877  (40  &  41  Vict.  c.  39,  now  repealed),  dealt  solely 
with  the  case  of  a  seller  left  in  possession,  or  a  buyer  obtaining  possession, 
of  documents  of  title  to  goods;  the  present  Act  has  added  the  case  of 
possession  of  the  actual  goods.  The  result  is  that  this  part  of  the  Act  has 
been  applied  to  transactions  so  widely  distinct  in  character  as  the  transfer 
of  trade  documents  such  as  iron  warrants,  and  the  hiring  of  articles 
under  the  system  of  hire-purchase. 

Application  to  Contracts  of  Hire- Purchase— Beiore  the  present  Act 
came  into  operation  it  was  held  that  where  a  party  obtained  possession 
of  an  article  under  a  contract  of  hire-purchase,  by  which  it  became  his 
absolute  property  after  a  certain  number  of  payments,  nominally  as  hire, 
he  was  in  possession  under  a  contract  of  sale  under  a  suspensive  condition, 
liy  which  the  property  in  the  article  did  not  pass  until  the  whole  of  the 
instalments  were  paid.  The  result  was  that  if  the  hirer  sold  or  pawned 
the  article  before  paying  all  the  instalments,  the  purchaser  or  pledgee 
obtained  no  title  in  a  question  with  the  party  who  had  let  out  the  article 
on  hire  (3IunJocJi,  1889,  16  E.  396).  To  this  state  of  facts  it  has  been  held, 
in  En^dand,  that  the  9th  section  of  the  Factors  Act,  1889  (quoted  supra),  is 
applicable,  on  the  ground  that  the  person  taking  the  goods  on  hire-purchase 
is  a  person  who  has  obtained  possession  of  the  goods,  with  the  consent  of 
the  owner,  under  an  agreement  for  sale,  and  therefore  that  a  purchaser 
or  pledgee'  from  him  takes  the  same  title  as  if  he  had  been  a  mercantile 
aaent  in  possession  of  the  goods,— that  is,  under  sec.  2  of  the  Factors  Act, 
takes  the  same  title  as  if  the  owner  of  the  goods  had  expressly  consented  to 
the  sale  or  pledge  {Lee  [1893],  2  Q.  B.  318).  In  order  to  make  the  9th  section 
applicable,  howe^'er,  there  must  Ije  a  sale,  or  an  "  agreement  for  sale,"  to 
the  person  placed  in  possession  of  the  goods,  and  it  has  been  held  by  the 
House  of  Lords  that  an  "  agreement  for  sale  "  implies  an  obligation  on  the 
part  of  the  purchaser  to  buy,  and  that,  without  such  an  obligation,  a  mere 
option  to  the  purchaser  to  buy,  even  although  coupled  with  an  obhgatwn 
on  the  seller  to  sell,  is  not  an  agreement  for  sale  {Helhy  [1895],  A.  C._  4/1) 
If  therefore,  hire-purchase  agreements  are  framed  in  future  (as,  in  view  of 
the  decision'  in  Helhy,  they  probably  will  be)  in  terms  which  leave  it  in 
the  option  of  the  purchaser  to  return  the  article  at  any  time,  the  hirers  will, 
in  spite  of  the  Factors  Act,  be  protected  from  any  improper  disposition 
on  the  part  of  the  person  taking  on  hire. 


FACTORS  ACTS  200 

EJjcct  of  Transfer  of  Document  of  Title. — The  provisions  of  the  Factors 
Act  with  regard  to  possession  of  documents  of  title  would  appear  to  decide 
the  vexed  question  whether  a  seller  of  goods,  who  liad  granted  a  delivery- 
order  for  them,  could  claim  a  right  to  retain  them  for  the  price  in  a 
(question  with  tlie  endorsee  of  the  delivery-order.  The  earlier  cases  on  the 
subject  will  he  found  collected  in  a  previous  article  (Delivery-Ordek). 
It  would  seem  clear,  and  has  been  decided  in  England  {Capital  and  Counties 
Ban!:,  1896,  12  T  L.  \l.  210),  that  the  endorsee  of  a  delivery-order,  taking 
it  from  a  party  who  has  obtained  possession  on  a  contract  of  sale,  obtains, 
under  sec.  9  of  the  P'actors  Act,  a  right  to  the  goods  which  is  preferable 
to  any  lien  or  right  of  retention  wbidi  the  original  seller  may  possess  in  a 
question  with  tlie  endorser,  lint  an  opinion  has  l)een  expressed  by  Ld. 
I'utlierfurd  Clark  that  the  Factors  Act  is  not  applicable  to  the  case  where 
a  purchaser  of  goods,  instead  of  endorsing  to  a  sub-purchaser  the  delivery- 
orders  granted  by  the  seller,  intimated  these  to  the  warehouse-keeper,  and 
granted  to  the  sul)-puichaser  delivery-orders  issued  by  himself  {Brounc 
A  Co.,  1893,  21  1{.  17:5,  at  ]>.  102).  This  nairow  construction  of  the 
Act  is  contrary  to  the  opinion  of  tlie  Lord  Uidinary,  Wellwood,  in  the 
same  case,  and  to  the  English  case  of  Capital  and  Counties  Bank  (cited 
suina). 

Further  Apj)liealion  of  Sections  8  and  9. — So  far  the  a])])Hoation  of  sees. 
8  and  9,  though  not  free  from  difficulty,  is  comparatively  clear,  but  questions 
of  great  ditticidty  may  arise  from  their  provisions.  The  Act  does  not  deal 
with  the  case — a  very  conininn  one — where  a  purchaser  of  goods  obtains 
possession  of  the  documents  of  title,  but  the  seller  remains  in  possession 
of  the  goods.  In  such  a  case,  should  the  purchaser  transfer  the  document  of 
title  to  A.,  and  the  seller  resell  the  goods  to  B.,  it  would  appear  that  A. 
would  obtain  an  unchallengeable  title  under  sec.  9,  as  a  purchaser  from  a 
person  who  had  l)0ught  goods,  and  obtained  possession  of  the  documents  of 
title,  while  V>.  would  obtain  an  equally  good  title,  under  sec.  8,  as  a 
j)urchaser  from  a  jjerson  who  had  sold  goods,  but  remained  in  possession  of 
them.  It  is  diilicult  to  see  the  ratio  decidendi  between  two  such  competing 
titles. 

A  further  question  as  to  the  effect  of  sec.  9  of  the  Factors  Act  might  be 
raised  should  a  competition  arise  between  an  endorsee  of  a  document  of 
title,  and  the  seller  of  goods  arresting  them  in  his  own  hands,  in  security 
of  the  price,  under  the  provisions  of  sec.  40  of  the  Sale  of  Goods  Act,  1893. 
It  would  rather  appear  that  if  a  purchaser  should  endorse  the  documents  of 
title  to  a  bond  fide  third  party,  it  would  be  useless  for  the  seller  to  arrest 
the  goods  in  his  own  hands,  because  the  endorsee  is  placed,  by  sec.  9,  in 
the  same  position  as  if  the  endorser  had  been  a  mercantile  agent  for  the 
original  seller,  and  it  is  clear  that  a  party  who  had  sold  goods  through 
a  mercantile  agent  coidd  not  arrest  them  for  a  debt  due  to  him  by  the 
agent. 

Vendors  Lien  in  a  Question  with  an  Endorsee  of  a  Document  of  Title. — Sec. 
10  of  the  Act  deals  with  the  effect  of  the  transfer  of  a  document  of  title  upon 
the  vendor's  lien,  a  phrase  which  includes,  in  Scotland,  a  right  of  retention 
(Factors  Act,  1800,  s.  1,  subs.  1).  It  is  declared  that  such  a  transfer  shall 
have  the  same  effect  for  defeating  the  vendor's  lien  or  right  of  stoppage  in 
transitu  as  the  transfer  of  a  bill  of  lading  has  for  defeating  the  right  of 
stopiiage  in  transitu.  The  result  of  this  section  is  already  arrived  at  by  the 
0th  section  (quoted  supra),  with  the  exception  that  sec.  0  is  only  applicable 
where  the  endorsee  of  the  document  of  title  had  no  notice  of  any  lien  of  the 
original  seller,  while  there  is  no  such  restriction  on  the  scope  of  sec.  10, 
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which  would  therefore  appear  to  be  appUeable  even  although  the  endorsee 
was  aware  of  the  fact  that  the  endorser  had  not  paid  the  price,  and  that  the 
seller  had  therefore  a  lien  over  the  goods.  For  a  detailed  discussion  of  the 
efiect  of  the  transfer  of  a  bill  of  lading  u])on  the  right  of  stoppage  in 
transitu,  reference  is  made  to  the  articles  on  Bill  of  Ladixc  and  Stoppage 
IN  TR.VNSITU ;  the  general  result  may  be  given  in  the  words  of  sec.  47  of  the 
Sale  of  Goods  Act,  1893,  which  deals  with  the  etiect  of  the  transfer  of  a 
document  of  title.  "  If  such  transfer  was  by  way  of  sale,  the  unpaid  seller's 
right  of  lien  or  retention,  or  stoppage  in  transitu  is  defeated  :  and  if  such 
transfer  were  by  way  of  pledge  or  other  disposition  for  value,  the  unpaid 
seller's  right  of  lien,  or  retention,  or  stoppage  in  transitu  can  only  be 
exercised  subject  to  the  rights  of  the  transferee."  This  section,  dealing  with 
the  point  more  definitely,  probably  supersedes  sec.  10  of  the  Factors  Act 
in  questions  relating  to  a  seller's  lien  for  the  price.  It  deals,  however, 
solely  with  the  lien  of  an  unpaid  seller,  and  it  is  quite  possible  that  a  seller 
of  goods  who  has  received  the  price  may,  nevertheless,  have  a  right  of 
retention  over  the  goods  for  other  debts  due  to  him  by  the  purchaser 
{Melrose,  1851,  13  D.  880).  To  such  cases  it  would  appear  that  sec.  10  of 
the  Factors  Act  would  be  applicable,  because  the  phrase  "  vendor's  lien  " 
which  is  there  used  is  broadly  defined,  by  the  Factors  Act,  1890,  as 
including,  in  Scotland,  a  right  of  retention,  and  is  not  expressly  limited  to 
the  vendor's  lien  for  the  price  of  the  goods. 

Supplemental  Provisions. — The  remaining  sections  of  the  Factors  Act, 
1889,  which  are  classed  as  "  supplemental,"  may  be  briefiy  sunmiarised. 
For  the  purposes  of  the  Act,  the  transfer  of  a  document  of  title  may  be  hy 
endorsement,  or  by  delivery,  where  such  is  the  custom  of  trade,  or  where  it 
is  expressly  declared  to  be  so  transferable,  or  is  drawn  to  bearer  (s.  11). 
A  saving  clause  preserves  the  right  of  the  owner  of  goods  to  recover  them 
from  his  agent,  or  his  trustee  in  bankruptcy,  at  any  time  before  they  are 
sold  or  pledged ;  to  recover  the  goods,  or,  if  they  are  sold,  the  price,  from  a 
person  to  whom  they  have  Iseen  pledged  by  the  agent,  on  satisfying  the  claim 
of  the  pledgee ;  and  to  recover  the  price  of  the  goods  from  a  party  to  whom 
they  have  been  sold  by  the  agent,  sul)ject  to  any  right  of  set-off  which  such 
purchaser  may  have  against  the  agent  (s.  12).  It  is  declared  that  the 
provisions  of  the  Act  are  to  be  construed  in  amplification  and  not  in 
derogation  of  the  powers  which  an  agent  may  exercise  independently  of  the 
Act. 

See  Bill  of  Lading;  Consignment;  Document  of  Title;  Pledge; 
Sale. 


Factory  and  Commission. — A  factory  is  a  deed  by  which 
one  authorises  another  to  exercise  a  right  or  rights  in  liis  place.  The 
word  commission  used  to  be  applied  to  such  a  deed  when  the  powers 
conferred  were  of  higher  importance  than  usual,  but  now  factory  and 
commission  are  practicalh'  .synonymous. 

A  factory  may  be  (1)  general,  conferring  none  but  the  most  ordinary 
powers  of  administration ;  or  (2)  special,  authorising  the  performance  of  a 
particular  act  or  acts  ;  or  (3)  general  and  special,  in  which  the  general  powers 
are  limited  by  special  restrictions,  or,  as  is  more  usual,  the  special  powers 
extend  the  factor's  general  authority. 

The  factory  is  not  a  divestiture,  and  even  during  its  subsistence  the 
constituent  may  act  for  himself. 

The  clauses  of  a  Factory  arc  usually  thoso :  (1)  T\\q  narratiiic  clause. 
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containing  the  cause  of  granting;  (2)  the  noniination  of  the  factor  or 
factors;  (3)  the  clause  or  clauses  containhig  the  (jcneral  or  special  poicers, 
or  both;  (4)  declaration  tliat  the  factor's  deeds  shall  Ite  valid,  and  that  the 
factory  shall  sulwist  until  recalled;  (5)  ohlif/afvni  on  factor  to  account: 
(G)  and  (7)  rcfjidration  and  tcstiiuj  clauses  (Bell,  Lectures,  i.  447  ;  Juridical 
Styles,  ii.  'i\  ;  Menzies,  Conveyaneinfj,  472). 

Wlien  Special  Powers  necessary. — Special  powers  must  he  conferred  on 
the  factor  to  enahle  him 

(1)  To  sell  or  alienate  iieritage  or  valuable  movealiles  (Stair,  i.  12.  5: 
Ersk.  iii.  3.  39  ;  Bell,  Lectures,  i.  448  ;   Thnmas,  1829,  7  S.  828). 

(2)  To  ])urchase  or  feu  land,  or  to  purchase  valuable  moveables  {Stcuart, 
1857,  19  U  1071 :  Bell,  siqna). 

(:5)  To  serve  anvone  as  heir  (31  &  32  Vict.  c.  101,  s.  29:  Gifford,  1834, 
12  S.  421  ;  and  see  Mollc,  13  Dec.  1811,  F.  C,  G  Tat.  A])]).  1G8),  or  to  enter 
\assals  (Bell,  supra). 

(4)  To  compromise  {Hollimuorth,  21  January  1813,  F.  C. ;  Bridges,  1831, 
10  S.  43)  and  to  arbitrate  {Livingstone,  8  S.  594). 

(5)  To  grant  leases. 

(G)  To  remove  tenants  if  tlicv  do  not  derive  llicir  po.ssession  from  the 
factor  {York  Buildings  Co.,  1764,'Mor.  4054;  Thomson,  1834,  12  S.  557; 
Grozicr,  9  M.  82(1 :  IG  &  17  Vict.  c.  80,  s.  30). 

(7)  To  borrow  money  on  behalf  of  the  constituent,  and  to  bind  him 
])ersonallv  for  repavment;  ox  to  dispone  his  estate  in  security  (Bell,  supra  ; 
Sinclair,  Moorhead,\ic  Co.,  1880,  7  Ii.  874;  but  see  Thomson,  1842,  5  D.  379, 
where  the  factor  was  allowed  to  borrow,  to  preserve  the  estate). 

(8)  To  delegate  his  powers  {Dempster,  1836  14  S.  521). 
Temination  of  Factory. — The  factory  is  terminated  by 

(1)  Expiry  of  the  time  fixed,  or  performance  of  the  act  or  acts  authorised. 

(2)  F'ormal  recal,  or  by  granting  a  similar  factory  to  another  person 
{Walker,  1837,  16  S.  217;  Heddrington,  1724,  Mor.  4047). 

(3)  Bankruptcv  of  the  constituent  (Bell,  Com.  i.  525  ;  and  see  Broughton, 
17  Dec.  1814,  K.  ( '.). 

(4)  Supervening  incapacity  of  the  constituent  is  stated  by  Mr.  Bell 
{Convcycnicing,  i.  452)  to  terminate  the  factory.  But  this  is  not  necessarily  the 
case,  especially  if  the  insanity  be  of  short  duration  (  Wink,  1849, 11  D.  995); 
and,  in  any  event,  hondfide  contracts  made  by  third  parties,  in  ignorance  of 
the  incapacity,  are  apparently  binding  {Pullock,  10  Dec.  1811,  F.  C. :  ^Menzies, 
475  ;  BeU,  Com.  i.  525). 

(5)  Death  of  constituent,  or  of  one  of  several  constituents  acting  jointly 
{Stewart,  1834,  7  W.  &  S.  211).  But  the  factor  is  entitled  to  act  until  he 
receives  authentic  information  of  his  constituent's  death  {Campbell,  1829,  :\ 
W.  &  S.  384  ;  Kennedy,  184:!,  6  D.  40). 

(6)  Eesignation  by  factor.  lUit  the  constituent  must  be  given  due 
notice  of  his  intention  to  resign,  or  the  factor  may  be  liable  in  damages 
for  a  precipitate  resignation  (]\Ienzies,  474  :  liell,  supra). 

(7)  Death  or  supervening  incapacity  of  factor. 

The  factor  must  account  for  his  intromissions  and  pay  over  the  balance, 
after  deducthig  outlays  and  any  salary  or  commission  allowed  to  him.  The 
office  is  presumed  to  he  gratuitous  when  there  is  no  mention  of  remunera- 
tion {Oi'biston,  173G,  Mor  400:5) :  and  when  remuneration  is  contemplated 
but  not  fixed,  the  Court  will  settle  the  amount  in  the  event  of  disagreement 
(Menzies,  473 ;  Bell,  supra).  The  factor  is  entitled  to  a  general  discharge 
unless  specific  objections  are  stated  to  his  accounts  {Miln,  1879,  G  B.  800)- 
When    the    office'  is   gratuitous,  the    factor    is   generally   liable    only   for 
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intromissions  (Steivart,  1830,  9  S.  178);  if  remunerfited,  he  is  responsible 
for  loss  due  to  carelessness  or  neglect  {Goldlc,  1757,  Mor.  3527 ;  Frasers 
Trs.,  1830,  9  S.  178).  ]>ut  the  factor  must  do  eyerything  fadoris  nomine, 
or  he  will   be  personally   liable  (Ainslic,  1739,  Mor.  4065;   H.    L.    1743, 

1  rat.  App.  340).  .        _^ 

[3  Ersk.  3.  31 ;  M.  iiell,  Lectures,  i.  446  ;  IMenzies,  Conveyancing,  4:72 ; 
Craigie,  Digest  (Mov.),  276.]     See  Agexcy;  Pkincipal  and  Agent. 

Factory  and  Workshop  Acts,  1878  to   1895.— iho 

first  Faet(ay  Act  passed  in  this  country,  in  1802,  was  entituled  "  an  Act  for  the 
preservation  of  the  liealth  and  morals  of  apprentices  and  others  employed  in 
cotton  and  other  mills  and  cotton  and  other  factories."   From  that  date  to  1 874 
there  followed,  at  intervals  of  a  fewyears,a  long  series  of  Statutes  which  greatly 
extended  the  scope  of  the  original  Act,  but  always  with  the  same  twofold  object 
mainly  in  view,  sanitary  and  educational.     The  Act  of  1874  was  entituletl 
"an  Act  to  make  better  provision  for  improving  the  health  of  wonien, 
young  persons  and  children  employed  in  manufactures,  and  the  education 
of  such  children,  and  otherwise  to  amend  the  Factory  Acts."     These  Statutes 
were  consolidated  by  the  Factory  and  Workshops  Act,  1878  (41  Yict.  c.  10). 
Since  then  there  have  been  passed  the  Factory  and  Workshop  Act,  1883 
(46  &  47  A'ict.  c.  53)  :  the  Factory  and  Workshop  Amendment  (Scotland) 
Act,  1888  (51  &  52  Vict.  c.  22);  the  Cotton  Cloth  Factories  Act,  1889  (52 
&  53  Vict.  c.  62);  the  Factorv  and  AYorkshop  Act,  1891  (54  &  55  Vict.  c. 
75) ;  and  the  Factory  and  Worksliop  Act,  1895  (58  &  59  Vict.  c.  37).     The 
Act  of  1888  was  repealed  by  that  of  1891,  and  the  collective  title  was  given 
to  the  others  Ijy  the  Short  Titles  Act,  1896.     Tliey  regulate  the  conditions 
of  labour  for  women,  young  persons,  and  children,  affecting  that  of  adult 
male  workers  only  to  a\small  extent,  or  indirectly.     The  classes  of  works  to 
which  the  Acts  apply  are :  factories  (textile  and  non-textile),  workshops, 
workshops  in  which  neither  children  nor  young  persons  are  employed,  and 
w^orkshops  in  which  no  child,  young  person,  or  woman  is  employed,  and 
domestic  workshops  :  while  parts  of  the   Acts  are  extended  and  special 
requirements  made  in  regard  to  retail  bakehouses,  laundries,  docks,  wharves, 
quays,  warehouses,  buildings  in  course  of  construction,  and  buildings  above 
a  certain  height. 

Sanitation  and  Health. 

Factories,  workshops  (including  w^orkshops  conducted  on  the  system  of 
not  employing  any  child,  young  person,  or  woman),  and  retail  bakehouses 
are  to  be  kept  in  a  cleanly  state  and  free  from  effluvia  arising  from  any 
drain,  water-closet,  earth-closet,  ])rivy,  urinal,  or  other  nuisance  (1878,  s.  3  ; 
1883,  s.  17  (1)  ;  1891,  ss.  3  (1),  4  (1)  ;  1895,  s.  24  (1)  («)).  Every  factory  or 
workshop  must  be  j)rovided  with  sufficient  and  suitable  accommodation  m 
the  way  of  sanitary  conveniences,  having  regard  to  the  number  of  persons 
employed  ;  and  also,  where  persons  of  both  sexes  are  emj)loyed,  with  proper 
separate  accommodation  f(jr  persons  of  each  sex  (1895,  s.  35). 

Ovcrcroivding  in  a  factory  is  forljidden  when  it  is  dangerous  or  injurious 
to  the  health  of  the  persons  employed  (1878,  s.  3;  1891,  s.  5;  1895,8. 
24  (1)  (a)).  There  must  l^e,  both  in  factories  and  workshops,  250  cubic 
feet  of  space  in  any  room  to  every  person  employed  in  it,  and  400  cubic 
feet  during  any  period  (jf  (jvertime.  But  power  is  given  to  a  Secretary  of 
State  to  modiJ'y  this  proportion  for  any  period  during  which  artificial  light 
other  than  electric  light  is  employed  for  illuminating  purposes,  and,  as 
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regards  any  particular  maiiuiaeturing  process  or  handicraft,  to  substitute 
higher  figures  than  those  mentioned  (1895,  s.  1). 

Sufnolont  ventilation  is  required  in  factories  and  retail  bakehouses 
as  will  render  harmless,  so  far  as  is  practical)le,  all  the  gases,  vapours,  dust, 
or  other  impurities  generated  in  the  course  of  the  manufacturing  process  or 
liandicraft  that  may  be  injurious  to  health  (1878,  s.  3;  188:3,  s.  17  (1); 
1891,  s.  o  (1);  1895,  s.  24  (1)  («)).  An  insijector  may  direct  that  a  fan 
or  other  mechanical  means  of  a  ]troper  construction  ])e  provided  for  venti- 
lating a  factory  or  worksliop  where  grinding,  glazing,  or  polishing  on  a 
wheel  or  any  process  is  carried  on  l»y  which  dust  or  any  gas,  vapour,  or 
other  imj^urity  is  generated  and  inhaled  by  the  workers  to  an  injurious 
extent  (1878,  s.  P.6 ;  1895,  ss.  24  (1)  {a),  I'..".). 

JAtiicwasliiiuj. — All  the  inside  walls  of  the  rooms  of  a  factory  or  retail 
bakehouse,  and  all  the  ceilings  or  tops  of  such  rooms  (whether  the  walls, 
ceilings,  or  tops  be  plastered  or  not)  and  all  the  passages  and  staircases,  must 
be  limewashed  once  every  fourteen  months  in  the  case  of  a  factory,  aiul 
every  six  months  in  the  case  of  a  retail  bakehouse.  But  this  is  unnecessary 
where  they  have  been  painted  with  oil,  or  varnished  within  seven  years.  In 
that  case  they  must  be  washed  with  hot  water  and  soap  once  every  fourteen 
months  or  six  months  as  the  case  may  be.  But  a  Secretary  of  State  may, 
by  order,  grant  to  any  class  of  factories  or  parts  thereof  a  special  exemption 
from  these  requirements.  This  power  he  has  exercised  in  orders  gazetted 
10  December  1895  (L.  G.,  7141)  and  14  Februarv,  1896  (L.  G.,  858)  (1878, 
ss.  33,  34;  1883,  s.  17;  1895,  ss.  24  (1)  (^0,  27  (1)). 

Temperature. — In  every  factory  and  workshop  ado([uate  measures  must 
l)e  taken  f(jr  securing  and  maintaining  a  reasonable  temperature  in  each 
room  in  which  any  person  is  employed  (1895,  s.  32  (1)). 

It  is  illegal  on  the  part  of  any  occupier  of  a  factory,  workshop,  laundry, 
or  any  place  from  which  work  is  given  out,  or  any  contractor  employed  by 
any  such  occupier,  to  allow  wearing  apparel  to  be  made,  cleaned,  or  repaired 
in  any  dwelling-house  or  building  occupied  therewith,  whilst  any  inmate 
of  the  dwelling-house  is  suilering  from  scarlet  fever  or  small-pox.  The 
burden  is  laid  on  such  occupier  or  contractor  of  proving  that  he  was  not 
aware,  and  could  not  reasonably  have  been  expected  to  Ijecome  aware,  of  it 
(1895,  s.  6.) 

Special  Rej  Illations  for  Particular  Trades  and  Employments. 

Cotton  Cloth  and  other  Textile  Factories. — Such  factories  are  dealt  with 
in  the  Act  of  1889,  which  applies  to  every  textile  factory  in  which 
atmospheric  humidity  is  artificially  produced  by  steaming  or  other 
mechanical  appliances,  and  which  is  not  for  the  time  being  subject  to 
special  rules  under  the  Act  of  1891,  s.  8  (1895,  s.  31  (1)).  Sched.  A  to 
the  1889  Act  (for  which  a  new  table  was  substituted  27  April  1893)  gives 
the  maximum  limits  of  humidity  of  the  atmosphere  permitted  at  given 
temperatures,  the  amount  of  moisture  per  cubic  foot  of  air  allowed  being 
ascertained  by  a  comparison  of  the  figures  in  the  respective  columns  of  that 
schedule ;  under  the  proviso  that  the  temperature  shall  not  at  any  time  be 
artificially  raised  aliove  seventy  degrees,  except  in  so  far  as  may  be  necessary 
in  the  process  of  giving  humidity  to  the  atmosphere,  and  according  to  the 
table  in  that  schedule.  And  the^  fact  that  one  of  the  wet  bulb  thermometers 
in  the  factory  shows  a  higher  figure  than  that  given  in  the  schedule  is  evidence 
that  the  amount  of  moisture  exceeds  the  limit  prescribed  (1889,  s.  5). 
Every  factory  to  which  the  Act  applies  must  be  provided  with  two  sets  of 
standardised  w^et  and  dry  bulb  thermometers,  of  which  one  set  is  to  be 
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fixed  in  the  ceuLre  ami  tuie  uL  the  sitle  of  the  factory,  or  in  such  other 
position  as  may  be  directed  by  an  inspector,  so  as  to  be  plainly  visible  to 
the  operatives.  The  person  in  charge  of  the  factory  is  to  read  the  ther- 
mometers twice  a  tlav,  viz.  between  ten  and  eleven  in  the  forenoon  and 
between  three  and  four  in  the  afternoon,  and  record  the  readings  of  each 
thermometer  on  a  form  provided  for  the  purpose  and  given  in  Sched.  ]> 
of  the  Act.  These  forms  must  be  hung  up  near  the  thermometers,  and 
forwarded  at  the  end  of  each  month  to  the  inspector  of  the  district,  and  a 
copy  kept  at  the  factory  for  reference.  Each  form  is  prima  facie  evidence 
of  the  humidity  of  the  atmosphere  and  temperatiu'e  in  the  factory  at  the 
time.  A  copy  of  the  tables  in  Sched.  A  must  also  be  hung  up  near  each 
set  of  thermometers  (1889,  s.  7). 

The  (X'cupier  of  any  textile  factory  in  which  humidity  of  the  atmosphere 
is  artificially  produced  must  give  notice  thereof  in  writing  to  the  chief 
inspector  of  factories  at  or  before  the  artificial  production  is  commenced 
(1889,  s.  8).  Arrangements  must  then  be  made,  to  the  satisfaction  of  the 
inspector  for  the  district,  for  admitting  not  less  than  GOO  cubic  feet  of  fresh  air 
per  hour  for  each  person  employed  therein  (1889,  s.  9).  But  if  the  occupier 
ceases  to  produce  humidity  l)y  artificial  means,  he  may  give  notice  in  writ- 
ing of  such  cessation,  and  the  provisions  of  the  Act  with  respect  to  factories 
in  which  humidity  is  so  produced  will  not  apply  (1889,  s.  11). 

Bah'hoHScs. — No  water-closet,  earth-closet,  privy,  or  ashpit  is  to  be  within, 
or  communicate  directly  with,  the  bakehouse.  Any  cistern  for  supplying 
water  to  the  bakehouse  must  be  separate  and  distinct  from  any  cistern  for 
supplying  water  to  a  water-closet.  No  drain  or  pipe  for  carrying  off  fcecal 
or  sewage  matter  is  to  have  an  opening  within  the  bakehouse  (1883,  s.  15 ; 
1895,  s.  27  (2)).  No  place  underground  is  to  be  used  as  a  bakehouse,  unless 
it  is  so  used  at  1  January  189G  (1895,  s.  27  (3)).  But  "underground"  is 
not  equivalent  to  "  below  the  street  level."  "  The  broad  expression  '  a  place 
underground '  has  been  designedly  used  by  the  framers  of  the  Act,  just  to 
allow  of  the  whole  surroundings  being  considered,  and  so  that  each  case  might 
be  decided  in  the  light  of  its  own  circumstances  "  (per  Sh.  Fife  in  Glasguiv 
Local  Authority,  1896,  4  S.  L.  T.  256).  No  place  on  the  same  level  with 
the  bakehouse,  and  forming  part  of  the  same  building,  is  to  be  used  as  a 
sleeping-place  unless  it  is  effectually  separated  from  the  bakehouse  by  a 
])artition  extending  from  the  floor  to  the  ceiling,  and  has  an  external  glazed 
window  of  at  least  nine  superficial  feet  in  area,  of  which  at  the  least  four 
and  a  half  superficial  feet  are  made  to  open  for  ventilation  (1878,  s.  35 ; 
1895,  s.  27(1)). 

Laundries. — In  every  laundry  worked  l)y  mechanical  power  a  fan  or 
other  means  is  to  be  provided  for  regulating  the  temperature  in  every 
ironing-room,  and  for  carrying  away  tlie  steam  in  every  wash-house  in  the 
laundry.  All  stoves  for  heating  irons  must  be  sufficiently  separated  from 
any  ironing-room,  and  gas  irons  emitting  noxious  fumes  are  not  to  be  used. 
The  floors  must  be  kept  in  good  condition,  and  drained  in  such  manner  as 
will  allow  the  water  to  flow  off  freely  (1895,  s.  22  (2)). 

Wct-spinniwj. — A  child,  young  person,  or  woman  must  not  be  emi)loyed 
in  any  part  of  a  factory  in  which  wet-spinning  is  carried  on,  unless  sufficient 
means  is  employed  for  protecting  the  workers  fr(uii  being  wetted,  and,  where 
hot  water  is  used,  for  preventing  the  escape  of  steam  into  the  room  occupied 
by  the  workers  (1878,  s.  37). 

White-lead  Factories. — The  Act  of  1883  (s.  2)  forbids  the  carrying  on  of 
such  a  factory  unless  it  is  certified  by  an  inspector  to  be  in  conformity  with 
the  Act.    Conformity  with  the  Act  consists  in  complying  with  the  conditions 
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specified  in  the  schedule  appended  thereto,  or  others  made  by  the  Secretary 
of  State  by  way  of  amendment  or  addition  (1883,  s.  3,  sched.). 

Factories  and  IForkshops  in  loJiich  Lead,  Arsenic, or  other  Faisonous  Substance 
is  used. — Suitublu  washing  conveniences  must  be  provided  for  the  use  of 
l)ersons  employed  in  any  department  where  such  substances  are  used  (1895, 
s.  30).  Every  medical  practitioner  attending,  or  called  in  to  visit,  a  patient 
whom  he  l)clieves  to  l)e  sult'ering  from  load,  phospliorus,  or  arsenical  poison- 
ing, or  anthrax,  contracted  in  any  factory  or  workshop,  nuist  (unless  notice 
has  been  pre\'iously  sent)  send  to  the  chief  inspector  of  factories  a  notice 
stating  the  name  and  full  postal  address  of  the  patient,  and  the  disease 
from  which  he  is  believed  to  be  suircring.  Written  notice  of  every  such 
case  occurring  in  a  factory  or  workslKJp  must  be  sent  to  the  inspector  and 
certifying  surgeon  for  the  district,  and  the  provisions  of  the  Acts  with 
respect  to  accidents  are  to  apply  to  any  such  case  (1895,  s.  29). 

Fxerption. — Tlie  provisions  which  relate  to  the  cleanliness  (including 
limewasbing,  painting,  varnisliing,  or  washing),  or  to  tlie  freedom  from 
ellluvia,  or  to  the  overcrowding  or  ventilation  of  a  factory  or  workshop, 
do  not  apply  to  domestic  W(jrkshops  (1878,  s.  01). 

Special  Regulations  for  Danyerous  Trades. — A  Secretary  of  State  may 
certify  that,  in  his  opinion,  any  machinery  or  process  or  particular 
description  of  manual  labour,  used  in  a  factory  or  workshop  (other 
than  a  domestic  workshop),  is  dangerous  or  injurious  to  health,  or 
dangerous  to  life  or  liuil*,  either  generally  or  in  the  case  of  women, 
children,  or  any  other  class  of  persons ;  or  he  may  certify  that  the  provision 
for  the  admission  of  fresh  air  is  not  sufficient,  or  that  the  quantity  of  dust 
generated  or  inhaled  in  any  factory  or  workshop  is  dangerous  or  injurious 
to  health.  Tlie  expression  factory  or  workshop  here  includes  workshops 
conducted  on  the  system  of  not  employing  any  child,  young  person,  or  woman, 
and  also  docks,  wharves,  quays,  wareliouses,  and  buildings  in  course  of 
construction. 

When  this  certificate  is  granted,  the  chief  inspector  of  factories  may 
serve  a  notice  in  writing  on  the  occupier  (or  owner  in  the  case  of  a  tenement 
factory,  unless  the  occupier  pays  more  than  £200  a  year  in  rent  (1895,  s.  24 
(3),  (7) ),  proposing  such  special  rules  or  re([uirements  as  appear  to  him  to  be 
reasonably  practicable  and  to  meet  the  necessities  of  the  case.  This  includes 
rules  prohibiting  the  employment  of  or  modifying  or  limiting  the  period  of 
employment  for  all  or  any  classes  of  persons  in  any  such  process  or  description 
of  manual  labour.  The  occupier  (or  owner)  may  serve  a  notice  of  objection 
within  twenty-one  days,  in  which  he  may  suggest  any  moditication  of  the 
rules  or  requirements,  failing  which  the  rules  are  established.  If  the 
Secretary  of  State  does  not  assent  to  the  proposed  modifications,  and  he 
cannot  come  to  an  agreement  with  the  occupier  (or  owner)  of  the  factory, 
the  matter  in  dispute  is  to  bo  referred  to  arbitration  in  accordance  with  the 
rules  sot  forth  in  the  first  schedule  to  the  Act  of  1891  (1801,  ss.  8, 10,  Sched.  1 ; 
1895,  ss.  23  (1)  (iv.),  28  (1)).  Any  of  the  workmen  employed  in  the  class 
of  employment  to  which  the  arbitration  relates  may,  with  consent  of  the 
arbitrators  or  umpire,  bo  reprcscntod  as  if  he  wore  a  party  to  the  arbitration 
(1895,  s.  12).  When  established,  the  rules  must  be  published  in  the  factory 
or  workshop  and  enforced  by  the  occupier  (or  owner)  (1891,  ss.  9,  11).  Any 
special  rules  relating  to  the  employment  of  adult  workers  must  be  laid 
before  both  Houses  of  Tarliament  for  forty  days  before  coming  into  operation 
(1895,  s.  28  (1)).  Provision  is  made  for  alteration  or  amendment  of  the 
rules  (1891,  s.  10).  The  following  processes  have  been  certified  to  be 
dangerous  :  the  manufacture  of  white  load,  paints,  colours  ;  hi  the  extraction 
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of  arsenic ;  the  enamelling  of  iron  plates  (13  May  1892,  L.  G.,  2832) ;  the 
manufacture  of  lucifer  matches,  except  such  as  are  made  with  red  or 
amorphous  phosphorus  (7  June  1892,  L.  G.,  3352);  the  manufacture  of 
earthenware,  and  of  explosives  in  which  di-nitro-benzole  is  used ;  chemical 
works;  quarries  (27  December  1892,  L.  G.,  7642);  the  manufacture  of  red, 
orange,  or  yellow  lead ;  lead  smelting ;  the  tinning  and  enamelling  of  iron 
hollow  ware ;  electric-accumulator  works ;  flax  mills  and  linen  factories 
(5  January  1894,  L.  G.,  88);  brass  mixing  and  casting  (11  May  1894,  L.  G., 
2787);  the  tinning  and  enamelling  of  metal  hollow-ware  and  cooking 
utensils  (22  June  1894,  L.  G.,  3577) ;  in  which  yellow  chromate  of  lead  is 
used,  or  in  which  goods  dyed  with  it  undergo  treatment  (19  April  1895, 
L.  G.);  in  mixing  and  casting  of  brass,  gun  metal,  l^ell  metal,  white 
metal,  delta  metal,  phosphor  bronze,  and  manilla  mixture  (10  January  1896, 
L.  G.,  154);  the  bottling  of  aerated  waters;  the  vulcanising  of  indiarubber 
by  means  of  bi-sulphide  of  carbon;  and  wool-sorting.  A  committee  of 
Parliament  is  at  present  inquiring  into  the  dangerous  trades. 

Foiccrs  and  Duties  of  an  Inspector. — Where  it  appears  to  him  that  any  act, 
neglect,  or  default  in  relation  to  any  drain,  water-closet,  earth-closet,  privy, 
ashpit,  water  supply,  nuisance,  or  other  matter  in  a  factory  or  workshop 
(including  workshops  conducted  on  the  system  of  not  employing  any  child, 
young  person,  or  woman),  or  laundry  is  punishal)le  or  remedialjle  under  the 
law  i^lating  to  public  health,  but  not  under  the  Factory  Acts,  he  is  to  give 
notice  in  writing  to  the  sanitary  authority  in  whose  district  the  factory  or 
workshop  is  situate.  It  is  their  duty  to  make  such  inquiry  and  take  such 
action  as  is  necessary  for  enforcing  the  law,  and  they  must  inform  the 
inspector  of  the  proceedings  taken  (1878,  s.  4;  1891,  s.  2(1);  1895,  s.  3  (1)). 
An  inspector  may,  for  the  purposes  of  this  provision,  take  with  him  into  a 
factory  or  workshop  any  officer  of  the  sanitary  authority  (1878,  s.  4). 
Where  proceedings  are  not  taken  within  one  month  for  punishing  or 
remedying  the  act,  neglect,  or  default,  the  inspector  may  take  the  like 
proceedings  for  that  purpose  as  the  sanitary  authority  might  have  taken  ; 
and  he  may  recover  expenses  from  them,  so  far  as  not  recovered  from  any 
other  person,  and  not  incurred  in  unsuccessful  proceedings  (1891,  s.  2  (2)  ; 
1895,  s.  3  (2)).  An  inspector  authorised  by  the  Secretary  of  State  to  take 
proceedings  for  enforcing  the  law  relating  to  public  health  has,  for  the 
purpose  of  his  duties,  tlie  same  powers  with  respect  to  workshops  and 
laundries  as  he  has  with  respect  to  factories.  He  may  take  the  like  pro- 
ceedings as  might  be  taken  l)y  the  sanitary  authority ;  and  he  is  entitled  to 
recover  expenses  from  them,  so  far  as  not  recovered  from  any  other  person, 
and  not  incurred  in  unsuccessful  proceedings  (1891,  s.  1).  Within  an  area 
and  in  certain  classes  of  work  wliich  may  be  specified  by  the  Secretary  of 
State,  an  inspector  may  give  notice  to  the  occupier  of  a  factory  or  workshop, 
or  to  any  contractor  employed  by  such  occupier,  or  to  the  occupier  of  any 
place  from  which  any  work  is  given  out,  that  any  place  in  which  work  is 
carried  on  in  connection  witli  the  business  of  the  factory  or  workshop  is 
injurious  or  dangerous  to  the  health  of  the  persons  employed  therein.  If 
the  occupier  or  contractor,  after  one  montli  from  receipt  of  the  notice, 
gives  out  work  to  be  done  in  that  place,  and  the  place  is  found,  Ijy  the  Court 
having  cognisance  of  the  case,  to  be  so  injurious  or  dangerous,  he  is  liable  to 
a  fine  (1895,  s.  5).  An  inspector  may  direct  that  a  fan  or  other  mechanical 
means  be  used  for  ventilation,  to  prevent  the  inhalation  of  dust,  gas,  vapour, 
or  other  impurity  to  an  injurious  extent.  This  applies  to  factories  and 
workshops  where  grinding,  glazing,  polishing  on  a  wheel,  or  any  process  is 
carried  on  by  which  such  dust  or  vapour  is  generated  (1878,  s.  36  ;  1895, 
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ss.  24  (1)  (<■),  .").".).  "When  special  rules  have  beeu  established  for  auy 
dangerous  trade,  an  inspector  must,  if  required,  certify  a  rojiy,  wliicli  is 
shown  to  his  satisfaction  to  be  a  true  cojiy  of  such  special  rules  for  the  time 
being  in  force,  for  any  factory  or  \vorksh(jp  (1801,  s.  12). 

An  inspector  must  visit  every  textile  factory  in  which  humidity  is 
artificially  produced  at  least  once  in  every  three  months,  and  examine  the 
temperature,  humidity  of  the  atmosphere,  ventilation,  and  (piantity  of  fresh 
air  in  the  factory,  and  rep(jrt  to  the  chief  inspector.  If,  in  the  case  of  a 
cotton  cloth  factory,  there  is  a  contravention  of,  or  non-compliance  with,  any 
of  the  provisions  of  the  Act,  he  is  to  give  notice  in  writing  to  the  occupier 
of  the  act  or  omission  (1889,  ss.  10,  13).  It  is  the  duty  of  an  inspector  to 
certify  to  the  Secretary  of  State  when  a  white-lead  factory  is  in  conformity 
with  the  Act,  and  to  g-ive  a  copy  of  his  certificate  to  the  occupier.  And  if 
at  any  time  thereafter  it  appears  to  him  that  the  factory  is  not  kept  in 
conformity  with  the  Act,  he  is  to  give  notice  to  the  occnpier,  specifying  in 
what  respects  default  is  made.  If  the  default  is  not  remedied  within  a 
reasonable  time,  a  Secretary  of  State  may  withdraw  the  certificate  till  that 
is  done  (1883,  ss.  4,  5). 

Powers  and  Duties  of  the  Sanitary  Authority. — The  sanitation  of  work- 
shops and  retail  bakehouses  is  nnder  this  body,  who  have  all  such  powers  of 
entry,  inspection,  taking  legal  proceedings  and  otherwise,  as  an  inspector  of 
factories  (1883,  s.  17  (i);  1801,  s.  3  (2);  Glasgoiv  Local  Authority,  1806,4 
S.  L.  T.  210).  Where,  on  the  certificate  of  a  medical  officer  of  health  or 
inspector  of  nuisances,  it  appears  to  the  sanitary  authority  that  the  lime- 
washing,  cleansing,  or  purifying  of  a  workshop  (including  workshops 
conducted  on  the  system  of  not  employing  any  child,  young  person,  or 
woman),  or  of  any  part  thereof,  is  necessary  for  the  health  of  the  persons 
emjjloyed,  they  are  to  give  notice  in  writing  to  the  owner  or  occupier  of  the 
workshop  to  limewash,  cleanse,  or  purify  it.  Failing  comidiance  within  the 
time  specified  in  the  notice,  the  sanitary  authority  may  cause  the  work  to 
be  done,  and  recover  the  expenses  incurred  from  the  person  in  default  (1891, 
s.  4  (2)  (3)).  It  is  the  dnty  of  the  sanitary  authority  to  inform  the 
inspector  of  the  proceedings  taken  in  consequence  of  auy  notice  given  Ity 
him  in  regard  to  an  act,  neglect,  or  default  in  relation  to  any  drain,  etc. 
(1895,  s.  3  (1)).  The  medical  officer  of  the  sanitary  authority  must  give 
written  notice  to  the  factory  inspector  of  the  district  if  he  becomes  aware  of 
any  child,  young  person,  or  woman  being  emploved  in  a  workshop  (1891, 
s.  3  (3)). 

Pourrs  of  the  Courts  of  Justice. — Where,  on  the  complaint  of  an  inspector, 
a  Court  of  summary  jurisdiction  is  satisfied  that  any  place  used  as  a 
factory  or  worksho}),  or  part  thereof,  is  in  such  a  condition  that  any 
manufacturing  process  or  handicraft  carried  on  there  cannot  be  so  carrieil 
on  without  danger  to  health,  or  to  life  or  lind),  the  Court  may  in-ohibit  the 
place  from  being  used  for  the  purpose  of  that  process  or  handicraft  until 
such  works  have  been  executed  as  are,  in  the  opinion  of  the  Court,  necessary 
to  remove  the  danger.  But  no  such  proceedings  are  to  be  taken  in  cases 
where  proceedings  might  be  taken  by  any  sanitary  authority,  unless  the 
inspector  is  authorised  to  take  them  by  the  Secretary  of  State,  or  in  virtue 
of  the  sanitary  authority  taking  no  proceedings  witliin  a  month  of  notice 
being  given  to  them  by  the  inspector  (1895,  ss.  2,  24  (4)).  If  a  Court  of 
summary  jurisdiction  is  satisfied  that  any  room  or  place  used  as  a  bake- 
house is  in  such  a  state  as  to  be,  on  sanitary  grounds,  unfit  for  such  use,  the 
Court  may  order  means  to  be  adopted  by  the  occupier  for  the  purpose  of 
removing  the  ground  of  complaint  (1883,  s.  16). 
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Safety. 

Claims  of  reparation  arising  under  the  Factory  Acts  are  usually  of  two 
kinds : — 

1.  They  nuiy  l)e  based  upon  an  alleged  contravention  of  the  spirit  of  the 
Acts.  "  The  object  of  these  Acts  is  to  protect  children  and  young  persons 
against  themselves."  If  an  employer,  therefore,  sets  a  person  to  work 
which  is  of  too  dangerous  a  character  for  one  of  his  age  to  be  employed 
in,  the  employer  will  be  liable  for  any  injury  suffered  thereby.  And  the 
nature  of  the  ground  of  liability  seems  to  displace  any  contention  for 
contributory  negligence  {Carty,  1878,  6  E.  194;  Sharp,  1885,  12  l\.  574; 
Ward,  1890,  7  S.  L.  Eev.  37 ;  Morris,  1895,  22  E.  330). 

2.  They  may  be  founded  on  a  contravention  of  one  or  more  specific 
provisions  in  the  Acts.  Where  the  rule  volenti  non  Jit  ivjuria  was  pleaded 
in  defence  to  such  a  claim,  Bramwell,  B.,  said  :  "  Assummg  that  he  (deceased) 
did  share  his  employer's  knowledge,  it  must  be  remembered  that  the 
liability  of  the  defendants  here  is  not  at  connnon  law,  but  by  statute. 
They  are  in  default  to  begin  with,  and  the  mere  circumstance  that  the 
deceased  entered  on  a  dangerous  employment  does  not  exonerate  them, 
imless  he  knew  the  nature  of  the  risk  to  which,  in  consequence  of  that  default, 
he  was  exposed"  {Britton,  1872,  L.  E.  7  Ex.  130;  cf.  Holmes,  1861,  30  L.  J. 
Ex.  135 ;  1862,  31  L.  J.  Ex.  356).  There  is  no  room  in  this  case,  either,  for 
a  plea  of  contributory  negligence,  so  long  as  the  employee  acts  within  the 
scope  of  his  employment  {Gill,  1875,  2  E.  886 ;  Carty,  supra;  Goldie,  1886, 
2  S.  L.  Eev.  213,  424;  Fringle,  1894,  21  E.  532).  But  where  a  "child" 
removed  fencing  with  which  she  had  nothing  whatever  to  do,  and  was 
killed  in  consequence,  her  employers  were  held  not  liable,  even  assuming 
they  had  violated  the  Acts  by  employing  her  as  a  full-timer  {Morris,  supra). 

Fencing,  etc.,  of  Machinery. — Every  hoist  or  teagle  and  every  fly-wheel 
directly  connected  with  the  mechanical  power,  whether  in  the  engine-house 
or  not,  and  every  part  of  any  water-wheel  or  engine  worked  by  any  such 
power,  must  be  securely  fenced.     "  Securely  fenced  "  does  not  mean  "  fenced 
in   the   ordinary   manner   used    and    approved   as   sufficient   in   the   best 
regulated  mills  in  the  district  at  the  time  of   the  accident."     It  means 
fenced  by  "  the  best  means  of  fencing  the  machinery  known  at  the  time  " 
(Srhojield,  1855,  24  L.  T.  253).     Every  wheel-race  not  otherwise  secured 
must  be  securely  fenced  close  to  its  edge.     All  dangerous  parts  of  the 
machinery  and   every  part  of   the   mill-gearing  must  either   be   securely 
fenced  or  be  in  such  a  position  or  of  such  construction  as  to  be  equally  safe 
to  every  person  employed  or  working  in  the  factory  as  it  would  be  if  it 
were  securely  fenced.     What  is  to  be  fenced,  etc.,  besides  mill-gearing,  is  not 
every  part  of  dangerous  machinery,  but  every  part  of  machinery  which  is  a 
dangerous  part  {Redgrave,  1895,  1  Q.  B.  I).   876).     All  fencing  must  be 
constantly  maintained  in  an  efficient  state  while  the  parts  required  to  be 
fenced  are  in  motion  or  use,  except  where  the  parts  are  under  repair,  or  under 
examination  in  connection  with  repau',  or  are  necessarily  exposed  for  the 
purpose  of  cleaning  or  lubricating,  or  for  altering  the  gearing  or  arrangements 
of  the  parts  of  the  machine  (1878,  s.  5  ;  1891,  s.  6  ;  1895,  s.  7).     Unless  the 
occupier  pays  more  than  £200  a  year  in  rent,  the  owner  of  a  tenement  factory 
is  liable  for  the  observance  of  these  provisions  instead  of  the  occupier  (1895, 
s.  24  (1)  (ft),  (7)). 

Where  grinding  is  carried  on  in  a  tenement  factory,  the  owner  is 
responsible  for  the  observance  of  the  regulations  set  forth  in  the  first 
schedule  to  the  Act  of   1895,     In  every  such  tenement  factory  it  is  the 
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duty  of  the  owner  and  oecupier  respectively  to  see  that  such  jiarts  of  the 
horsing-chains,  and  of  the  hooks  to  which  the  chains  are  attached,  as  are 
sui)plit'd  by  them  respectively,  are  kept  in  etticient  condition.  In  every 
tenement  factory  where  grinding  or  cutlery  is  carried  on,  the  owner  must 
provide  that  there  shall  be  at  all  times  instantaneous  communication 
between  each  of  the  rooms  where  work  is  carried  on,  and  both  the  engine- 
room  and  tlie  boiler-house.  These  provisions  do  not  apply  to  a  textile 
factory  (1895,  s.  25). 

Clmuiiifj  of  yfarlilnr}'}/. — A  cliild  is  not  to  l)e  allowed  to  clean  any  part 
of  macliinery  in  motion  by  the  aid  of  mechanical  jtower.  Employers  were 
found  lialde  in  reparation  where  a  child  was  i)ermitted  to  do  so,  although 
no  direction  had  been  given.  The  employers  knew  or  were  culjiably 
ignorant  of  the  fact  that  children  in  their  factory  were  in  the  habit  of 
cleaning  machinery  in  motion  {Goldie,  1886,  2  S.  L.  Rev.  213,  424).  Young 
])ersons  are  not  to  l»e  allowed  to  clean  dangerous  parts  of  the  machinery 
while  similarly  in  motion ;  and  such  parts  of  the  machinery  are  presumed 
to  be  dangerous  as  are  so  notified  l)y  an  inspector  to  the  occu])ier.  A 
young  person  or  woman  is  not  to  be  allowed  to  clean  the  mill-gearing  in  a 
factory  wdiile  it  is  in  motion  for  the  purpose  of  propelling  any  part  of  the 
manufacturing  machinery  (1878,  s.  9;  1895,  s.  8;  Priwjle,  1891,  21  E.  532). 
Self -art  i  mj  Machines. — A  child,  young  person,  or  woman  is  not  to  be 
allowed  to  work  between  the  fixed  and  tra\-ersing  parts  of  any  self-acting 
machine  while  the  machine  is  in  motion  by  the  action  of  mechanical  power 
(1878,  s.  9).  A  person  employed  in  a  factory  must  not  be  allowed  to  be  in 
the  space  between  the  fixed  and  traversing  portions  of  such  a  machine, 
uidess  the  machine  is  stopped  with  the  traversing  portion  on  the  outward 
run:  but  for  the  purpose  of  this  provision  the  space  in  front  of  this 
machine  is  not  included  in  the  space  mentioned.  In  a  factory  erected  after 
1  January  1896  the  traversing  carriage  of  any  self-acting  machine  is  not  to 
be  allowed  to  run  out  within  a  distance  of  eighteen  inches  fi'om  any  fixed 
structure  not  being  part  of  the  machine,  if  the  space  over  which  it  runs  is 
a  space  over  which  any  person  is  liable  to  pass  (1895,  s.  9). 

Provisions  arjainst  Fire. — Every  factory  constructed  after  1  January 
1802,  in  wdiich  more  than  forty  persons  are  employed,  must  be  furnisheil 
witii  a  certificate  from  the  sanitary  authority  of  the  district  that  it  is  i)ro- 
vided  on  the  storeys  above  the  ground  floor  with  such  means  of  escape  in 
case  of  fire  as  can  reasonably  be  required  in  the  circumstances  (1891,  s.  7 
(1);  1895,  s.  10  (4)).  The  ""owner  of  any  other  factory  or  workshop  in 
which  more  than  forty  persons  are  employed  may  be  compelled  by  the 
sanitary  autlioritv  to  make  all  necessary  provision  for  escape  in  case  of  fire 
(1891,  s.  7  (2);  1895,  s.  10  (4)).  The  occupier  of  a  factory  or  workshop 
may  be  compelled  by  a  Court  of  summary  jurisdiction,  on  complaint  by  an 
inspector,  to  provide  one  or  more  moveal)le  fire-escapes  (1895,  s.  10  (1)). 
The  doors  of  a  factory  or  worksho]i,  or  of  any  room  therein,  in  which  any 
l)erson  is  for  the  purpose  of  employment  or  meals,  are  not  to  be  locked 
(u-  bolted  or  fastened  in  such  a  manner  that  they  cannot  be  easily  and 
innnediatoly  opened  from  the  inside  (1895,  s.  10  (2)).  In  every  factory  or 
workshop  constructed  after  1  danuary  1896  the  doors  of  each  room  in 
which  more  than  ten  persons  are  employed  must,  except  in  tlie  case  of 
sliding  doors,  be  constructed  so  as  to  open  outwards  (1895,  s.  10  {p>) ). 

Powers  and  Duties  of  an  Inspector. — He  may  notify  to  the  occupier  of  a 
factory  (including  docks,  wharves,  (juays,  warcliouses,  and  buildhigs  in  course 
of  con'struetion)  wliat  i)arts  of  machinery  are  dangerous,  and  in  tlie  matter 
of  cleaning  thev  are  held  to  be  so  unless'the  contrary  is  proved  (1895,  ss.  8, 
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23  (1)  (v.)  ).  He  may  present  a  complaint  to  a  Court  of  summary  jurisdic- 
tion, with  the  object  of  compelling  an  occupier  of  a  factory  or  workshop  to 
provide  one  or  more  moveable  fire-escapes  (1895,  s.  10  (1)  ).  For  the  purpose 
of  enforcing  the  provisions  of  the  Act  of  1891  with  respect  to  fire-escapes, 
he  may  give  the  like  notice  and  take  the  like  proceedings  as  he  may  do  with 
regard  to  an  act,  neglect,  or  fault  in  relation  to  any  drain,  etc.  (1895,  s.  10 
(5) ).  An  inspector  may  present  a  complaint  to  a  Court  of  summary 
jurisdiction,  averring  that  any  macliine  is  in  such  a  condition  tlmt  it 
cannot  ]je  used  without  danger  to  life  or  limb,  and  praying  the  Court  to 
jn'ohibit  its  nse  absolutely  or  until  it  is  repaired  (1895,  ss.  4,  2?>  (1)  (v.) ). 
(See  also  under  Sanitation  and  Hcaltli,  1891,  s.  8.) 

Powers  and  Duties  of  the  Sanitary  Authority. — It  is  the  duty  of  this 
authority  to  examine  every  factory  and  workshop,  or  ascertain  whether  they 
are  provided  with  the  requisite  means  of  escape  in  case  of  fire.  In  the  case 
of  factories  constructed  after  1  January  1892,  and  workshops  constructed 
after  1  January  1896,  they  are  to  grant  a  certificate  that  such  means  of 
escape  are  provided,  and  in  the  case  of  others  they  may  serve  on  the  owner  a 
written  notice  specifying  the  measures  necessary  for  providing  such  means 
of  escape,  and  requiring  him  to  carry  out  the  same  before  a  specified  date. 
Any  ditference  between  the  owner  and  the  sanitary  authority  may,  within 
one  month  after  it  arises,  be  referred  to  arbitration,  in  accordance  with  the 
provisions  of  the  first  schedule  to  the  Act  of  1891,  except  that  the  parties 
to  the  arbitration  will  be  the  sanitary  autliority  and  the  owner  of  the 
factory  or  workshop.  The  notice  of  the  sanitary  authority  is  to  be 
discharged,  amended,  or  confirmed  in  accordance  witli  the  award  (1891,  s. 
7;  1895,  s.  11). 

Powers  of  the  Courts  of  Justice. — A  Court  of  summary  jurisdiction  may, 
on  complaint  by  an  inspector,  and  on  being  satisfied  that  any  machine  used 
in  a  factory  or  workshop  (including  docks,  wharves,  quays,  warehouses,  and 
buildings  in  course  of  construction)  is  in  such  a  condition  that  it  cannot  be 
used  without  danger  to  life  or  Imib,  by  order  prohibit  the  machine  from 
being  used,  or,  if  it  is  capable  of  repair  or  alteration,  from  being  used  until 
it  is  duly  repaired  or  altered.  A  Court  of  summary  jurisdiction  or  a  justice 
of  peace  may,  on  an  application  ex  jxirte  by  the  inspector,  and  on  receiving 
evidence  that  the  use  of  any  such  machine  involves  innninent  danger  to  life, 
make  an  interim  order  prohibiting  either  absolutely,  or  sul)ject  to  conditions, 
the  use  of  the  machine  until  the  earliest  opportunity  for  hearing  and 
determinmg  the  complaint  (1895,  ss.  4,  28  (1)  (v.)).  (See  also  under 
Sanitation  and  Health.) 

Where  the  owner  of  a  factory  or  workshop  is  required  by  the  sanitary 
authority  to  provide  means  of  escape  in  case  of  fire,  he  may  apply  to  a  Court 
of  summary  jurisdiction  craving  that  the  occupier  ought  to  bear  or  contribute 
to  the  expenses  of  comjjlying  therewith.  The  Court  may  hear  the  occupier, 
and  make  such  order  as  appears  just  and  equitable  in  the  circumstances 
(1891,  s.  7  (2)).  The  Court  may,  on  complaint  by  an  inspector,  and 
on  being  satisfied  that  the  provision  of  one  or  more  moveable  fire-escapes  is 
required  for  the  safety  of  any  of  the  persons  employed  in  a  factory  or  work- 
shop, by  order  require  the  occupier  to  provide  such  escapes  (1895,  s. 
10(1)). 

Accidents. 

Where  there  occurs  in  a  factory  or  workshop  any  accident  which  either 
causes  loss  of  life  to  a  person  employed  there,  or  causes  liim  such  l)odily  in- 
jury as  to  prevent  him  on  any  of  tlie  three  following  working  days  from  being 
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oiuplujLHl  fur  five  lioiuti  (Hi  lii.s  ((idiiiiiiy  work,  written  notice  must  be  sent  to 
the  inspeetor  for  the  district.  This  notice  must  l)e  sent,  whetlier  the  accident 
he  caused  by  macliinery  or  not  {Lakeman,  18G.S,  :\  Q.  li.  192).  Notice  must 
also  l)e  sent  to  the  certifying  surf^^eon  of  the  district  if  tlie  accident  causes 
loss  of  life,  or  if  it  is  produced  hy  macliinery  moved  by  mechanical  ])Ower, 
or  through  a  vat,  pan,  or  other  structure  filled  with  hot  liquid  or  nidltcii 
metal  or  other  substance,  or  by  explosion  or  escape  of  gas,  steam,  or  nielal. 
l)ut  tiiis  last  notice  is  unnecessary  if  notice  to  a  Government  inspector 
is  required  by  see.  Go  of  the  Kxplosives  Act,  1875.  Tlie  notice  must  stat*; 
the  residence  of  the  person  injured,  and  the  place  to  which  he  has  been 
removed.  If  the  accident  occurs  in  a  factory  or  workshop  where  the 
occupier  is  not  the  actual  ein])loyer  of  the  i)erson  killed  or  injured,  the 
actual  employer  must  immediately  report  it  to  the  occupier.  These 
])rovisions  do  not  extend  to  quarries  to  which  the  Quarries  Act,  1894, 
a[)})lies,  nor  to  workshops  conducted  on  the  system  of  not  employing 
any  child,  young  jicrson,  or  woman  (1878,  s.  ol  ;  1891,  s.  22;  1895, 
s.  18  ;  Quarries  Act,  1894,  s.  ."!  (G) ).  Neither  do  they  apply  to 
domestic  workshops  (1878,  s.  Gl),  lint  they  do  apjdy  to  laundries  (1895,  s. 
22  (1)  (iv.)),  and  to  docks,  wharves,  quays,  warehouses,  and  Ijuildings  hi 
course  of  construction  (1895,  s.  23  (1)  (ii.)).  They  also  ap})ly  to  any 
building  exceeding  thirty  feet  in  height  which  is  being  constructed  or 
rei)aire(l  by  means  of  a  scaflolding,  and  any  l)uilding  exceeding  thirty  feet  in 
height  in  which  more  than  twenty  jiersons  not  being  domestic  servants  are 
employed  for  wages  (1895,  s.  23  (2)  ). 

In  the  case  of  the  death  of  any  person  engaged  in  any  industrial  employ- 
ment, due  to  accident  occurring  in  the  course  of  such  employment,  an 
iiKjuiry  is  held  l)y  the  SherilT  in  accordance  with  the  Fatal  Accidents 
IiKpiiry  (Scotland)  Act,  1895  (ss.  2,  4).  Cases  of  lead,  i)hosphorus,  or 
arsenical  poisoning  or  anthrax  occurring  in  a  factory  or  workshop  are  to 
be  treated  as  accidents  (1895,  s.  29  (3)  ). 

Powcr>i  of  the  Sccrdari/  of  State. — He  may  direct  that  a  formal  investiga- 
tion be  held  of  any  accident  occurring  in  a  factory  or  workshop  (includino- 
workshops  conducted  on  the  system  of  not  employing  any  child,  young 
person,  or  woman),  and  its  causes  and  circumstances.  Such  investigation 
is  to  be  in  accordance  with  the  provisions  of  sees.  45  and  46  of  the  Coal 
Mines  Regulations  Act,  1887  (1895,  s.  21). 

Foioers  of  an  Inspeetor. — He  may  at  all  times  inspect  the  register  of 
accidents  of  a  factory  or  workshop  (1895,  s.  20).  He  may  appear  at,  take 
part  in,  and  adduce  evidence  at  an  iiKniiiy  under  the  Fatal  Accidents  Act 
in  relati(Mi  to  an  accident  in  a  factory  or  workshop  (Fatal  Accidents  Inqnirv 
(Scotland)  Act,  1895,  s.  5  (3)) 

Powers  and  Duties  of  a  Certifying  Surgeon. — When  he  receives  notice 
of  an  accident  in  a  factory  or  a  w^orkshop,  he  must  proceed  there  with  the 
least  possible  delay  and  make  a  full  investigation  as  to  the  nature  and  cause 
of  the  death  or  injury,  and  send  a  report  to  the  inspector  within  the  next 
twenty-four  hours.  For  the  purpose  of  this  investigation  he  has  the  same 
]  lowers  as  an  inspector,  and  has  also  power  to  enter  any  room  in  a  building 
lo  which  the  person  killed  or  injured  has  been  removed  (1878,  s.  32).  He 
has  the  same  power  of  inspection  of  a  register  of  accidents  as  an  inspector 
has  (1895,  s.  20). 

Employment. 

A  child,  young  ])erson,  or  woman  is  not  to  be  employed  in  a  factory  or 
workshop  except  during  the  period  of  em})loyment  stated  in  the  Acts;  nor 
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may  such  a  person  be  employed  on  a  Sunday,  .subject  to  tbe  exceptions 
mentioned  therein  (1878,  ss.  10,  21;  RoUnmn,  1890,  17  R  (J.C.)  62,  2 
AVhite,  511).  The  period  of  employment  and  the  times  allowed  for 
meals  must  be  regulated  by  any  clock  open  to  public  view,  which  an 
inspector,  by  notice  in  writing,  may  name  (1878,  s.  76).  An  occupier 
of  a  factory,  workshop,  or  laundry  is  forbidden  knowingly  to  allow  a 
woman  to  be  employed  therein  within  four  weeks  after  she  has  given 
birth  to  a  child.  The  Acts  omit  to  include  a  female  under  eighteen  years 
of  a"-e  within  this  provision.  No  child  under  eleven  years  of  age  is  to  l)e 
em])l(»yed  in  a  factory,  workshop),  or  laundry  (1891,  ss.  17,18;  1895,  s.  22 
(1)  (vi.)).  A  child  who  has  not  durhig  any  week  attended  school  for  all  the 
attendances  recpiired  is  not  to  be  employed  in  tlie  following  week  until  he 
has  made  up  the  deficient  number  of  attendances.  And  the  occupier  of  a 
factorv,  workshop,  or  laundry  in  which  a  child  is  employed  must  each 
.Monda}',  or  some  other  day  appointed  by  the  inspector,  obtain  from  the 
teacher  of  the  recognised  efficient  school  attended  by  the  child  a  certificate 
of  his  attendance.  This  certificate  is  to  be  kept  for  two  months,  and  pro- 
duced to  the  inspector  when  recpiired  (1878,  ss.  23,  24  ;  1895,  s.  22  (1)  (iv.) ). 
All  the  children  in  a  factory  or  workshop  are  to  be  employed  on  the  same 
system,  and  no  change  in  the  period  of  employment,  times  for  meals,  or 
system  of  employment  of  children  is  to  l)e  made  without  the  statutory 
notices,  and  not  oftener  than  once  a  (piarter,  unless  for  special  cause  allowed 
in  writing  by  an  inspector  (1878,  s.  19 ;  1895,  s.  24  (1)  (2)).  A  child, 
young  person,  or  woman  is  not,  except  during  the  period  of  employment,  to 
be  employed  on  the  business  of  a  factory  or  workshop  outside  of  that  place 
on  any  day  during  which  the  child  is  employed  therein,  or  the  young  peison 
or  woman  is  employed  both  Ijefore  and  after  the  dinner  hour  therein.  And 
for  the  purpose  of  this  regulation,  a  child,  young  person,  or  woman  to  whom 
any  work  is  given  out,  or  wdio  is  allowed  to  take  out  any  work  to  l)e  done 
by  hun  or  her  outside  a  factory  or  workshop,  is  deemed  to  be  employed 
outside  thereof  on  the  day  on  which  the  work  is  given  or  taken  out.  If  a 
young  person  or  woman  is  employed  by  the  same  employer  on  the  same 
day  both  in  a  factory  or  workshop  and  in  a  shop,  his  or  her  whole  period  of 
employment  is  not  to  exceed  the  number  of  hours  permitted  for  employment 
in  the  factory  or  workshop  (1895,  s.  16). 

Textile  Factories,  Print  Works,  Bleaching  and  Dyeing  Works. — The  period 
of  employment  is  from  6  a.m.  to  6  p.m.,  or  from  7  a.m.  to  7  p.m.,  except  on 
Saturday.  On  that  tlay,  if  the  period  of  employment  begins  at  6  a.m.  it 
must  end  at  1  ]).ni.  as  regards  employment  in  any  manufacturing  process, 
and  1.30  p.m.  as  regards  employment  for  any  purpose  whatever.  But  if 
less  than  one  hour  is  allowed  for  meals,  this  period  is  shortened  l)y  half  an 
hour.  If  the  period  of  eiuployment  begins  at  7  a.m.,  it  must  end  at  l.:!0 
p.m.  as  regards  employment  in  any  manufacturing  process,  and  2  p.m.  as 
regards  employment  for  any  purpose  whatever.  There  must  l)e  allowed  for 
meals  durhig  the  period  of  employment  on  every  day  except  Saturday  ]U)t 
less  than  two  hours,  of  which  one  liour  at  least  must  Ijc  before  3  p.m.,  and 
on  Saturday  not  less  than  half  an  hoiu'.  A  child,  young  person,  or  woman 
must  not  be  employed  for  more  than  four  and  a  half  hours,  and  five  hours 
in  the  case  of  printing  and  bleaching  and  dyeing  works,  without  an  interval 
of  at  least  half  an  hour  for  a  meal.  A  child  is  only  to  l)e  employed  in^ 
morning  and  afternoon  sets  oi  on  alternate  days.  With  the  exception  of 
Saturdti^y,  when  a  child  is  to  work  during  the  same  hours  as  a  young  person, 
the  morning  set  ends  at  1  p.m.,  or  at  the  l)Cginning  of  dinner-time  if  that  is 
earlier;  and  the  afternoon  set  begins  at  1  p.m.,  or  the  teruunation  of  dinner- 
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time  if  that  is  later.  But  where  the  (limier-time  does  not  begin  before  2 
p.m.  the  afternoon  set  may  Ijegin  at  noon,  and  in  that  case  the  morning  set 
must  end  at  that  hour.  A  child  is  not  U>  be  employed  in  two  successive 
periods  of  seven  days  in  a  morning  set ;  nor  in  two  successive  periods  of 
seven  days  in  an  afternoon  set;  nor  on  two  successive  Saturdays;  nor  on 
Saturday  if  his  ])eri()d  of  eni])loyment  on  any  other  day  of  that  week  lias 
exceeded  live  and  a  bait"  bums.  If  a  child  is  employed  on  the  alternate 
day  system,  he  is  not  to  be  employed  on  the  same  day  of  tiie  week  in  two 
successive  weeks  (1878,  ss.  11,  12,  40;  188."3,  s.  14).  A  male  young  jtersou 
above  sixteen  years  of  age  may  be  empbjyetl  between  4  a.m.  and  10  p.m.  in 
the  part  of  a  textile  factory  in  which  a  machine  for  the  manufacture  of  lace 
is  moved  by  steam,  water,  or  other  mechanical  power.  If  he  is  so  employed 
before  the  becrinnino;  or  after  the  end  of  the  ordinarv  ])eriod  of  emidovmciit, 
there  must  be  allowed  to  him  n(jt  less  than  nine  hours  for  meals  and  absence 
from  work  during  tliat  extended  period.  He  is  not  to  be  employed  on  any 
day  after  the  end  of  tlic  ordinary  period  of  employment  if  he  has  been 
employed  on  that  day  before  its  commencement,  nor  before  the  beginning 
of  the  ordinary  pericxl  of  em})loyment  wiiere  he  has  been  employed  after  its 
close  on  the  previous  day  (1878,  s.  44).  In  the  fact(jries  specitied  in  part  vii. 
of  the  third  Schedule  to  the  Act  of  1878,  children,  young  persons,  and  women 
may  be  em})loyed,  between  1  November  and  31  March  following,  continu- 
ously without  an  interval  of  at  least  half  an  hour  for  a  meal,  for  the  same 
period  as  if  the  factory  were  a  non-textile  factory.  But  they  can  only  lie 
so  employed  if  the  period  of  employment,  as  fixed  by  the  occupier,  begins 
at  7  a.m.,  and  the  whole  time  between  that  hour  and  8  a.m.  is  allowed  for 
meals.  A  Secretary  of  State  may  extend  this  exception  to  any  cla.ss  of 
textile  factories  in  regard  to  which  lie  is  satisfied  that  the  customary 
habits  of  the  persons  employed  therein  require  it  (1878,  s.  48,  Sched.  ;.!, 
pt.  vii.).  This  part  of  the  schedule  was  extended  by  order  gazetted  22 
December  1882  (L.  G.,  6520). 

Xoii- 'Textile  Factories  and  Workshops. — Tlic  period  of  employment  is  from 
0  a.m.  to  6  p.m.,  or  from  7  a.m.  to  7  p.m.,  or  from  8  a.m  to  8  p.m.,  on  every 
day  except  Saturday.  On  that  day  it  ends  at  2  p.m.,  3  p.m.,  or  4  p.m., 
according  as  it  began  at  0  a.m.,  7  a.m.,  or  8  a.m.  There  must  be  allowed 
for  meals  during  the  period  of  eiiqiloynieut,  on  every  day  except  Saturday, 
not  less  than  one  hour  and  a  half,  of  whicii  one  hour  at  least  must  be  before 
3  p.m.,  and  on  Saturday  not  less  than  half  an  hour.  A  child  employed  on 
the  alternate  day  system  niusL  l)e  allowed,  on  any  day  except  Saturday,  not 
less  than  two  hours.  A  child,  young  person,  or  woman  must  not  be 
employed  for  more  than  five  hours  without  an  interval  of  at  least  half  an 
hour  for  a  meal.  A  child  is  only  to  be  employed  on  morning  and  afternoon 
sets,  or  (in  a  factory  or  workshop  in  whith  not  less  than  two  hours  are 
allowed  for  meals  on  e\'eiy  da\'  except  Saturday)  on  alternate  days.  A 
morning  set  is  to  end  at  1  p.m.  or  the  I)eginning  of  dinner-time  if  that  is 
earlier.  An  afternoon  set  is  to  l)egin  at  1  p.m.,  or  the  termination  of 
dinner-time  being  any  hour  later  than  12.30  p.m.,  and  ends  on  Saturday  at 
2  p.m.  or  4  p.m.,  and  on  any  other  day  at  0  p.m.,  7  p.m.,  or  8  p.m.,  according 
as  the  morning  set  begins  at  6  a.m.,  7  a.m.,  or  8  a.m.  AVhen  the  dinner- 
time does  not  begin  l)efore  2  p.m.,  the  afternoon  set  may  begin  at  noon,  and 
in  that  case  the  morning  set  must  end  at  that  hour.  A  child  is  not  to  be 
employed  in  two  successive  periods  of  seven  days  in  a  morning  set ;  nor  in 
two  successive  periods  of  seven  days  in  an  afternoon  set;  nor  on  Saturday 
in  the  same  set  in  which  he  has  been  employed  on  any  other  day  of  that 
week.     If  a  child  is  employed  on  the  alternate  day  system,  he  must  not  be 
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employed  on  the  same  day  of  the  week  in  two  successive  weeks ;  and  the 
period  of  his  employment  on  Saturday  must  end  at  2  p.m.,  unless  it  began 
at  8  a.m.,  when  it  may  end  at  4  p.m.  (1878,  ss.  13,  14,  15  (1);  1883,  s.  14; 
1895,  s.  36).  The  period  of  employment  may  be  from  9  a.m.  to  9  p.m. 
on  any  day  except  Saturday,  in  any  class  of  non-textile  factories  or  work- 
shops to  which  an  exception  to  that  effect  is  granted  by  a  Secretary  of 
State.  In  that  case  the  children's  afternoon  set  must  end  at  8  p.m.  (1878, 
s.  43).  The  exception  has  been  granted  to  the  fish-curing  trade,  by  order 
gazetted  22  December  1882  (L.  G.  6526),  and  to  straw-hat  manufactories, 
by  order  gazetted  3  May  1887  (L.  G.  2446).  Also,  an  occupier  may 
substitute  some  other  day  of  the  week  for  Saturday,  as  regards  tlie  hour  at 
which  the  period  of  employment  is  required  to  end,  in  any  class  to  which 
a  Secretary  of  State  may  grant  this  exception  (1878,  s.  46).  An  order 
allowing  this  exception  in  certain  classes  was  gazetted  22  December  1882 

(L.  G.  6^526). 

In  a  w-orkshop  conducted  on  the  system  of  not  employing  either 
children  or  young  persons,  and  the  occupier  of  which  has  served  on  an 
inspector  notice  of  his  intention  so  to  conduct  it,  the  period  of  employment 
of  a  woman  must  be  a  specified  period  of  twelve  hours  taken  between  6  a.m. 
and  10  p.m.,  except  on  Saturday,  when  it  must  l)e  a  specified  period  of  eight 
hours  between  6  a.m.  and  4  p.m.  She  must  be  allowed  not  less  than  one 
hour  and  a  half  during  that  period  for  meals  and  absence  from  work  on 
any  day  except  Saturday,  and  not  less  than  half  an  hour  on  Saturday  (1878, 
s.  15(2);  1891,  s.  13). 

When  a  young  person  or  woman  has  not  been  actually  employed  for 
more  than  eight  hours  in  any  day  of  the  week,  and  notice  of  such  non- 
employment  has  been  affixed  in  the  factory  or  workshop  and  served  on  the 
inspector,  the  period  of  employment  for  that  young  person  or  woman  on 
Saturday  in  that  week  may  be  from  6  a.m.  to  4  p.m.,  with  an  interval  of  not 
less  than  two  hours  for  meals  (1878,  s.  18  ;  1891,  s.  15).  In  the  factories^or 
workshops,  or  parts  thereof,  named  in  the  first  schedule  to  the  Act  of  1878, 
a  child  or  young  person  is  not  to  be  employed  to  the  extent  therein 
mentioned  (1878,  s.  38,  sch.  i.). 

A  male  young  person  above  sixteen  years  of  age  may  Ije  employed 
between  5  a.m.  and  9  p.m.  in  the  part  of  a  hakehousc  in  which  the  process  of 
baking  is  carried  on.  If  he  is  so  employed  before  the  beginning  or  after  the 
end  of  the  ordinary  period  of  employment,  there  must  be  allowed  to  him 
not  less  tlian  seven  hours  for  meals  and  absence  from  work  during  that 
extended  period.  He  is  not  to  be  employed  on  any  day  after  the  end  of  the 
ordinary  period  of  employment,  if  he  has  been  employed  on  that  day  before 
its  commencement;  nor  Ijefore  the  beginning  of  the  ordinary  period  of 
employment,  if  he  has  been  employed  after  its  close  on  the  previous  day. 
Male  young  persons  of  sixteen  years  of  age  and  uj)wards  may  be  employed 
as  if  they  were  no  longer  young  persons,  in  any  bakehouses  to  which  a 
Secretary  of  State  may  grant  this  special  exception  (1878,  s.  45). 

In  the  process  of  turkey -red  dyeing,  young  persons  and  w^omen  may  be 
employed  on  Saturday  till  4.30  p.m.,  but  the  additional  number  of  hours 
worked  must  be  computed  as  part  of  the  week's  hmit  of  work  (1878,  s. 

47). 

Flax  Scutch  Mills.— When  the  occupier  of  such  a  mdl  has  served  on  an 
inspector  notice  of  his  intention  to  conduct  the  mill  on  the  system  of  not 
employing  children  or  young  persons,  the  regulations  with  respect  to  the 
employment  of  women  do  not  apply;  provided  the  mill  is  worked  inter- 
mittently, and  for  periods   oidy  which  do  not  exceed,  in  the  whole,  six 


FACTORY  AND  WOP.KSHOP  ACTS,  1878  TO  1895  22; 


months  iu  any  year  (1878,  s.  G2).     I'lax  Scutch  mills  are  classed  as  n(»n- 
textile  factories  (1878,  s.  9'A,  sch.  4  (19) ). 

Laundries. — The  ])eri(>(l  nf  employment,  exclusive  of  meal  lK)urs  and 
aljsence  fi'oni  witrk,  is  iml  In  exceed  for  childi'en  ten  hours,  f(tr  young 
jiersons  twelve  liuurs,  an<l  i'nr  women  fourteen  hours,  in  any  consecutive 
twenty-four  hours;  nor  a  total  for  children  of  thirty  hours,  and  for  young 
persons  and  women  of  sixty  hours, in  any  one  week;  in  addition  to  overtime 
allowed  in  the  case  of  women.  A  child,  young  ])erson,  or  woman  is  not  to 
he  ein])loyed  continuously  for  more  than  five  hours  without  an  interval  of 
at  least  half  an  hour  for  a  meal  (1895,  s.  22  (1)). 

Domestic  Worksliops. — These  are  excepted  from  the  foregoing  regulations. 
The  period  of  employment  of  a  young  person  is  to  be  from  6  a.m.  to  9  p.m., 
excei)t  on  Saturday,  when  it  must  end  at  4  p.m.  A  young  person  must  be 
all(jwed  for  meals  and  absence  from  work,  during  the  period  of  emphjyment, 
not  less  than  four  hours  and  a  half,  and  two  hours  and  a  half  on  Saturday. 
A  child  is  to  be  employed  by  morning  and  afternoon  sets,  the  morning  set 
being  from  G  a.m.  to  1  p.m.,  and  the  afternoon  set  from  1  ]).m.  to  8  p.m.,  and 
4  p.m.  on  Saturday.  A  child  is  not  to  be  employed  before  1  p.m.  in  two 
successi^■e  periotls  of  seven  days;  nor  after  1  p.m.  in  two  successive  periods 
of  seven  days  ;  nor  on  Saturday  before  (or  after)  1  ]>.iii.,  if  on  any  other  day 
in  the  same  week  he  has  been  employed  before  (or  after)  that  hour.  A 
child  is  not  to  be  employed  for  more  than  five  hours  without  an  interval  of 
at  least  half  an  hour  for  a  meal  (1878,  s.  IG). 

Jews. — Special   provisions  are   made   for   employment   in   the   case  of 
persons  of  the  Jewish  religion  (1878,  ss.  50,  51 ;  1895,  s.  14  (8)). 

Special  Rcrjidations  with  regard  to  Meals. — All  children,  young  persons, 
and  women  em])loyed  in  a  factory  or  workshop  must  have  the  times 
allowed  for  meals  at  the  same  hour  of  the  day ;  and  during  a  time  allowed 
for  a  meal  none  of  these  persons  is  to  be  employed  in  the  factory  or  work- 
shop, or  to  be  allowed  to  remain  in  any  room  iu  which  a  manufacturing 
process  is  then  being  carried  on.  P>ut  these  regulations  do  nr»t  api»ly  to 
domestic  wcn-kshops ;  nor  in  the  cases  and  to  tlie  extent  mentioned  in  part  ii. 
of  the  third  schedule  to  the  Act  of  1878.  The  cases  there  specified  may  be 
extended  by  a  Secretary  of  State,  ou  his  being  satisfied  that  it  is  necessary 
by  reason  of  the  continuous  nature  of  the  process,  or  of  special  circumstances 
affecting  any  class  of  factories  or  workshops,  or  parts  thereof.  They  have 
accord ingiv  been  extended  bv  orders  gazetted  22  December  1882  (L.  G. 
6527),  f  March  1887  (L.  (i.' 1092),  and  April  189G  (L.  (\.  2731).  No 
child,  young  person,  or  woman  is  to  be  allowed  to  take  a  meal  or  to  remain 
during  the  times  allowed  for  meals  in  the  parts  of  factories  or  workshojis 
mentioned  in  the  second  schedule  to  the  Act  of  1878.  And  this  prohibition 
may  be  extended  by  a  Secretary  of  State  to  any  class  of  factories  or 
workshoi)s,  or  parts  thereof,  when  the  taking  of  meals  therein  appears  to 
liiui  to  be  s])ecially  injurious  to  health  (1878,  ss.  17,  ;:59,  52,  Gl).  The 
secou'l  schedule  was  extended  by  order  gazetted  22  December  1882  (L.  CI. 

6525). 

Holidays. — The  occupier  of  a  factory,  workshop,  or  laimdry  must  allow 
to  every  child,  young  |>erson,  or  woman  employed  tlierein  two  whole  and  eight 
half  holidays  in  every  year.  The  whole  holidays  are  to  be  two  days 
separated  from  each  other  by  not  less  than  three  months,  one  being  the  fast 
day  in  the  parish  in  which  the  factor}-,  workshop,  or  laundry  is  situated,  or 
some  other  day  substituted  for  it  by  the  occupier.  If  the  factory,  workshop, 
or  laundry  is  within  a  burgh  or  police  burgh,  the  two  whole  holidays  are  to 
be  the  two  fast  davs  in  the  Jjurgh,  or,  where  fast  days  have  been  abolished,  two 
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days  separated  by  not  less  than  three  months  to  he  fixed  by  the  magistrates 
or  police  commissioners,  and  public  notice  of  Nvliich  is  to  be  given  fourteen 
days  before  the  date  fixed.  In  lieu  of  any  two  half  holidays,  one  whole  holi- 
day may  be  allowed.  At  least  half  of  the  half  liolidays  nnist  lie  Ijetween 
15th  March  and  1st  October.  Cessation  from  work  is  not  to  Ije  deemed 
a  half  or  whole  holiday  unless  the  statutory  notice  has  been  given.  A  half 
holiday  must  comprise  at  least  one  half  of  the  period  of  employment  for 
young  persons  and  women,  on  some  day  other  than  Saturday.  It  is  illegal 
to  employ  a  child,  young  person,  or  woman  on  a  whole  holiday  or  during  the 
portion  of  the  period  of  employment  assigned  for  a  half  holiday  (1878,  ss. 
22,  105,  (2);  1891,  ss.  16,  33  (4);  1895,  s.  22  (1)  (iii.)).  In  any  class  of  non- 
textile  factories  or  w^orkshops  to  which  the  Secretary  of  State  grants  this 
exception,  the  occupier  may  allow  all  or  any  of  the  half  holidays,  or  whole 
holidays  in  lieu  of  them,  on  different  days  to  any  of  the  children,  young 
persons,  or  women,  or  to  any  sets  of  them  (1878,  s.  49).  An  order  following 
on  this  was  gazetted  22  December  1882  (L.  G.  6527).  The  provisions 
with  respect  to  the  allowance  of  eight  half  holidays  per  annum  do  not  apply 
to  a  male  young  person  employed  in  day  and  night  turns  in  any  of  the 
factories  and  workshops  specified  in  part  vi.  of  the  third  schedule  to  the  Act 
of  1878  (1878,  s.  58,  sch.  3,  pt.  vi.).  Xone  of  the  provisions  with  regard  to 
holidays  applies  to  domestic  workshops  (1878,  s.  61). 

Overtime. — In  the  non-textile  factories  and  workshops,  and  parts  thereof, 
and  warehouses  specified  in  part  iii.  of  the  third  schedule  of  the  Act  of  1878 
(amended  by  1895  s.  37  (2)),  women  may  ho.  employed  between  6  a.m.  and 
8  p.m.,  or  7  a.m.  and  9  p.m.,  or  8  a.m.  and  10  p.m.  When  so  employed,  they 
must  be  allowed  not  less  than  two  hours  for  meals,  of  which  half  an  hour 
must  be  after  5  p.m.  Such  employment  is  forbidden  for  more  than  three 
days  in  any  one  w-eek,  or  thirty  days  in  any  twelve  months.  Any  class  of 
non-textile  factories  or  workshops,  or  parts  thereof,  may  be  added  to  the  list 
in  part  iii.  of  this  schedule  in  regard  to  which  a  Secretary  of  State  is  satisfied 
that  it  is  necessary  by  reason  of  the  material  which  is  the  subject  of  the 
process  being  liable  to  be  spoiled  by  the  weather,  or  by  reason  of  press  of 
work  arising  at  certain  recurring  seasons  of  the  year,  or  by  reason  of  the 
liability  of  the  business  to  a  sudden  press  of  orders  arising  from  unforeseen 
events  (1878,  s.  53,  sch.  3,  pt.  iii. ;  1883,  s.  13  (a) ;  1895,  ss.  14  (1)  (2),  37  (1)). 
The  orders  extending  part  iii.  of  the  third  schedule  of  the  Act  of  1878  are 
dated  22  December  1882  (L.  G.  6529),  27  November  1883  (L.  G.  5861), 
14  March  1884  (L.  G.  1263),  2  September  1884  (L.  G.  3958)  10  May  1887 
(L.  G.  2581),  1  April  1888  (L.  G.  2030),  17  October  1890  (L.  G.  5509,  E.  G. 
945),  22  August  1893  (L.  G.  4771). 

In  the  factories  and  workshops  specified  in  part  iv.  of  the  third  schedule 
to  the  Act  of  1878,  a  child,  young  person,  or  woman  may  be  employed  beyond 
the  period  of  employment,  if  the  process  in  which  he  is  employed  is  in  an 
incomplete  state  at  the  end  of  that  period.  But  these  further  periods  are 
not  to  exceed  thirty  minutes  at  a  time,  nor,  when  added  to  the  total  number 
of  hours  of  the  periods  of  employment  of  such  child,  young  person,  or  woman 
in  that  week,  to  raise  that  total  above  the  number  otherwise  allowed.  A 
Secretary  of  State  may  extend  this  exception  to  any  class  of  non-textile 
factories  or  workshops,  or  parts  thereof,  in  regard  to  which  he  is  satisfied 
that  the  time  for  the  completion  of  a  process  cannot  be  accurately  fixed 
(1878,  s.  54,  sch.  3,  pt.  iv.).  An  order  was  accordingly  made  on  22  December 
1882  (L.  G.  6529). 

Young  persons  and  women  may  be  employed,  so  far  as  is  necessary  for 
the  purpose  of  preventing  any  damage  which  may  arise  from  spontaneous 
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coiubustidii  ill    turkey-red    llyein^^  or  from  any  cxtmfmliimry  atiiinspliprir 
influence  in  open-air  l)leacliin^'  (1878,  s.  55). 

Women  may  Ije  employed  in  the  factories  and  workHhops,  and  parts 
tiiereof,  specified  in  pait  v.  of  tlie  tliird  scliedide  to  the  Act  of  1878  (as 
amended  hy  order  ^'a/.ettcd  22  Auo;ust  ISO:-)  (L.  G.  4771)),  between  6  a.m. 
and  8  p.m.,  or  l)et\veen  7  a.m.  and  9  i).m.  But  there  must  l»e  allowed  them 
for  meals  during  that  i)eriod  not  less  than  two  hours,  of  which  half  an  hour 
must  be  after  5  ]i.m.  -Viitl  such  employment  must  not  be  for  more  than 
five  days  in  any  one  week  and  sixty  days  in  any  twelve  months.  This 
exceptitjn  may  be  extended  to  any  class  of  non-textile  factories  or  workshoi)S, 
or  parts  tiiereof,  in  regard  to  which  the  Secretary  of  State  is  satisfied  that 
it  is  necessary  liy  reason  of  the  perislialde  nature  of  the  articles  or  material 
sul)ject  to  the  manufacturing  ju-ocess  (1878,  s.  5G,  scli.  ?>,  pt.  v.  :  188:;,  s.  l:'. 
(b)':  1895,  s.  14(2)). 

In  factories  driven  by  water  power  which  are  liable  to  be  stopped  l)y 
drought  or  fiood,  and  to  which  a  Secretary  of  State  has  granted  a  special 
exception,  young  persons  and  women  may  be  employed  between  6  a.m.  and 
7  ]xm.  on  such  conditions  as  the  Secretary  of  State  may  think  i)roper.  But 
no  person  is  to  be  so  depri\-ed  of  the  meal  hours  provided  by  the  Acts,  nor 
so  employed  on  Saturday.  In  regard  to  factories  liable  to  ))e  stopped  by 
drought,  this  special  exception  is  not  to  extend  to  more  than  ninety-six  days 
in  any  twelve  months;  and  in  regard  to  those  liable  to  be  stopped  by  floods, 
not  n\ore  than  forty-eight  days  in  any  twelve  months.  In  no  case  is  the 
overtime  to  extend  bevond  the  period  already  lost  in  the  previous  twelve 
months  (1878,  s.  57).  "  By  order  dated  22  December  1884  (L.  G.  6528),  this 
exception  has  been  granted  to  factories  in  wliich  water  power  alone  is  used 
to  move  the  mac^hinorv. 

Women  in  laundries  may  work  overtime.  But  no  woman  is  to  work 
more  than  fourteen  hours,  and  the  overtime  is  not  to  exceed  two  hours,  in 
any  day.  Overtime  is  not  to  be  worked  more  than  three  days  in  a  week, 
and  thirty  days  in  a  year  (1895,  s.  22  (4) ). 

Nothing  in  the  Acts  is  to  be  construed  as  authorising  overtime  work  nn 
Saturdav,  or  on  any  dav  substituted  for  Saturday  as  a  half  holiday  (1895, 
s.  14  (8) ). 

Night  Worl: — In  the  factories  and  workshops  specified  in  part  vi.  of 
the  third  schedule  to  the  Act  of  1878,  male  young  persons  of  fourteen  years 
of  age  and  upwards  maybe  employed  during  the  night.  If  they  are  so 
employed,  the  period  of  employment  must  not  exceed  twelve  consecutive 
hours  •  and  the  provisions  with  respect  to  the  allowance  of  times  for  meals 
must  be  observed  with  the  necessary  modifications  as  to  the  hour.  A  male 
young  person  employed  during  any  part  of  the  night  must  n(»t  be  employed 
in  any  process  other  than  one"  incidental  to  the  business  of  the  factory,  as 
described  in  j>art  i.  of  llic  fourth  schedule  to  the  same  Act;  nor  during 
any  part  of  the  twelve  liours  preceding  or  succeeding  the  period  of 
em]iloyment;  nor  on  more  than  six  nights,  or,  in  the  case  i>f  blast  furnaces 
or  paper  mills,  seven  nights  in  any  two  weeks.  The  provisions  with  respect 
to  the  period  of  employment  on  Saturday  do  not  apply  to  a  male  young 
person  employed  in  day  and  night  turns.  A  Secretary  of  State  may  extend 
this  exception,  so  far  as  regards  young  persons  of  sixteen  years  of  age  and 
upwards,  to  anv  class  of  non-textile  factories  or  workshops,  or  parts  thereof, 
in  regard  to  which  he  is  satisfied  that  it  is  necessary  by  reason  of  the 
nature  of  the  business  req\iiring  it  to  be  carried  on  throughout  the  night  ; 
and  part  vi.  of  the  third  scliedule  has  accordingly  boon  extended  by  orders 
gazetted  22  December  1SS2  (L.  G.  0529),  29  June  1888  (L.  G.  35G3),  14  June 
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1889  (L.  G.  3227),  18  May  (L.  0.  2915)  and  :'.  July  18<)4  (L.  0.  3811), 
and  9  December  1895  (L.G.  7141),(1878,  s.  58,  sch.  3,pt.  vi;  1895,  s.  14  (3) 
(4)  ).  ]\Iale  young  persons  of  fourteen  years  of  age  and  upwards  may  be 
employed  in  three  shifts  of  imt  more  than  ciglit  hours  each,  provided  there 
is  an  interval  of  two  uncmi)loyed  shifts  between  eacli  two  sliifts  of 
employment  (1895,  s.  38).  j\Iale  young  persons  of  sixteen  years  of  age  and 
u[)wards  may  be  employed  two  nights  a  week  as  if  they  were  no  longer 
young  persons,  in  newspaper  jirinting-works  in  which  the  process  is  carried 
on  on  not  more  than  two  nights  in  the  week.  But  they  must  not  be  so 
employed  for  more  than  twelve  hours  conthiuously  (1878,  s.  59 ;  1895, 
s.  14  (5) ).  A  male  yuung  person  of  fourteen  years  of  age  may  be 
employed  in  glass-works  according  to  the  accustomed  hours  of  the  works, 
subject  to  the  following  conditions: — The  total  nundjer  of  hours  of 
tlie  periods  of  employment  are  not  to  exceed  sixty  in  any  one  week.  The 
periods  of  employment  are  not  to  exceed  fourteen  hours  in  four  separate 
turns  per  week,  or  twelve  hours  in  five  separate  turns,  or  ten  hours  in  six 
separate  turns,  or  any  less  number  of  liours  in  the  accustomed  number  of 
separate  turns  per  week,  so  that  such  numljer  of  turns  do  not  exceed  nine. 
A  young  person  is  not  to  work  in  any  turn  without  an  interval  of  time  not 
less  than  one  full  turn  ;  nor  to  be  employed  continuously  for  more  than  five 
liours  without  at  least  half  an  hour  for  a  meal.  This  exception  does  not 
authorise  employment  on  Sunday  (1878,  s.  GO ;  1895,  s.  14  (G)  (7)) 

Certificates  of  Fitness  for  Employment. — Such  a  certificate  is  granted  by 
the  certifying  surgeon  for  the  district.  It  is  only  to  be  granted  upon 
personal  examination  of  the  child  or  young  person  named  in  it,  and  the 
examination  and  signing  of  the  certificate  must  take  place  at  the  factory  or 
workshop  where  that  person  is  or  is  to  be  employed ;  unless  the  number  of 
children  and  young  persons  employed  there  is  less  than  five,  or  for  some 
special  reason  allowed  by  an  inspector.  The  certificate  is  to  the  effect  that 
the  surgeon  is  satisfied  that  the  person  named  is  of  the  age  specified,  and 
has  been  personally  examined  l)y  him,  and  is  not  incapacitated  by  disease  or 
l)odily  infirmity  for  working  daily  for  the  time  allowed  by  law  in  the  factory 
named  in  the  certificate.  The  age  of  the  person  named  in  tlie  certificate  of 
fitness  may  be  proved  by  tlie  production  of  a  certificate  of  birth  or  other 
sufficient  evidence  (1878,  ss.  27,  30,  73,  104;  1891,  ss.  20,  33  (1),  35).  All 
factories  and  workshops  in  the  occupation  of  the  same  occupier,  and  in  the 
district  of  the  same  certifying  surgeon,  or  any  of  them,  may  be  named  in 
tlie  certificate  (1878,  s.  30).  And  a  certificate  of  fitness  for  employment  in 
a  tenement  factory  is  valid  for  similar  employment  in  any  part  of  the  same 
tenement  factory  (1895,  s.  26). 

No  cliild  or  young  person  under  the  age  of  sixteen  years  is  to  be 
employed  in  a  factory  for  more  than  seven,  or,  if  the  certifying  surgeon  for 
tlie  district  resides  more  than  three  miles  from  the  factory,  thirteen  work- 
days, unless  the  occupier  lias  obtained  the  necessary  certificate  of  that  child 
or  young  person's  fitness  for  employment  (1878,  s.  27).  The  occupier  of  a 
workshr)p,  unless  coming  under  an  order  by  the  Secretary  of  State,  is  not 
compelled,  but  may  if  he  chooses,  obtain  similar  certificates  for  those 
emj)loyed  by  him  as  if  his  workshop  were  a  factory  (1878,  ss.  28,  41).  An 
occupier  of  a  factory  or  workshop  must  discontinue,  from  the  period  named 
in  the  notice,  the  employment  of  any  child  or  young  person  under  sixteen 
years  of  age  with  regard  to  w'liom  an  inspector  serves  a  w^ritten  notice 
requiring  such  discontinuance  of  employment.  But  if,  after  such  service, 
the  certifying  surgeon  examines  the  child  or  young  person,  and  certifies  that 
he  is  not  incapacitated  by  disease  or  bodily  infirmity  from  doing  his  daily 
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legal  work,  lie  may  1)0  ((Hitimiod  in  em])loyment  (1878,  h.  20).  "When  a  eliiM 
becomes  a  young  person,  a  fresh  certificate  must  l>c  ol)taine(l.  The  occupier 
must  ]ir()(lnce  to  an  insjioctor  at  tiie  factory  or  Wfd'kshoj)  the  certificate  of 
any  child  or  y<jun^-  }jerson  which  lie  is  recpiired  to  obtain  (1878,  s.  .'50). 

The  above  ])rovisions  applv  to  domestic  factories  as  if  they  were  work- 
sho])S  (1878,  s.  Gl). 

Powers  of  an  Inajwrfor. — AVhen  an  insi)ector  is  of  ojiinion  that  a 
child  or  young  person  under  sixteen  years  of  age  is  inwipacitated  by 
disease  or  Ixxlily  infirmity  for  his  legal  daily  work,  he  may  serve  written 
notice  on  the  occupier  of  the  factory  or  worksh(jp  where  he  is  employeil, 
requiring  the  discontinuance  of  his  employment  from  a  period  named,  Ijeing 
not  less  than  one  nor  more  than  seven  days  after  such  service  (1878,  s.  20). 
.Vn  inspector  may  recpiire  the  production,  at  the  factory  or  workshop,  of  the 
certiHcjite  of  fitness  of  any  child  or  young  person  which  the  occu]»ier  is 
re([uired  to  obtain.  He  may  also,  liy  notice  in  writing,  annul  a  surgeon's 
certiticate  granted  on  evidence  of  age  other  than  a  certificate  of  l)irth,  if  he 
has  reasonable  cause  to  believe  that  the  real  age  is  less  than  that  mentioned 
in  the  certificiite  (1878,  s.  30). 

Duties  of  a  CcrtifyiiKj  Suryeon. — A  certifying  surgeon  is  to  grant  certi- 
ficates of  fitness  for  employment  of  children  and  young  persons  in  factories 
and  workshops  (1878,  ss.  27,  28).  If  he  refuses  to  grant  one,  he  must,  when 
retpiired,  give  in  writing  and  sign  the  reasons  for  his  refusal  (1878,  s.  1'-^). 
He  is  entitled  to  be  paid  according  to  the  table  given  in  the  Act  of  1878 
(s.  74).  He  must  make  an  annual  report  to  the  Secretary  of  State  of 
the  persons  inspected  and  tlic  results  of  the  inspection  (1801,  s.  10),  and 
must,  if  directed  by  the  Secretary  of  State,  make  any  special  incpiiry 
and  re-examine  any  person.  For  this  re-examination  he  is  to  l)e  paid 
either  by  the  Secretary  of  State  or  the  occupier  of  the  factory  or  workshop, 
according  to  the  scale  in  the  second  schedule  to  the  Act  of  1805  (1805, 
s.  46,  sch.  2). 

Education. 

See  Education. 

Notices,  Lists,  IvEgisteks. 

Within  one  month  after  a  person  begins  to  occupy  a  factory,  worksiiop 
(including  any  workshop  conducted  on  the  system  of  not  employing  any 
child,  young  person,  or  woman),  or  a  laundry,  he  must  serve  on  the  inspector 
for  the  district  a  written  notice  containing  the  name  of  the  factory,  etc.,  the 
])la('C  where  it  is  situate,  the  address  to  which  he  desires  his  letters  to  lie 
adthessed,  the  nature  of  the  work,  the  nature  of  the  moving  power,  and  the 
name  of  the  person  or  firm  under  which  the  business  of  the  factory,  etc.,  is 
to  be  carried  on  (1878,  s.  75;  1801,  s.  26;  1895,  ss.  22  (1)  (i v.),  41,  44). 
There  nnist  be  kc]it  constantly  affixed  at  the  entrance  of  a  factory,  worksho]), 
or  laundry,  and  such  other  parts  as  an  inspector  may  direct,  in  such  a  jiosi- 
tion  as  to  be  easily  read  by  the  persons  employed,  (1)  the  prescribed  abstract 
of  the  Act,  (2)  notices  of  the  name  and  address  of  the  inspector,  (o)  and  of 
the  certifying  surgeon,  (4)  a  notice  of  the  clock  (if  any)  by  which  the  period 
of  employnient  and  times  for  meals  are  regulated,  (5)  a  notice  specifying  the 
number  ol"  persons  who  may  be  employed  in  each  room,  and  (6)  every  notice 
and  document  required  by  the  Acts  to  be  affixed  in  the  factory  or  workshop 
(1878,  ss.  76,  78  ;  1805,  ss.  1  (.3),  22  (1)  (iv.),  24  (1)  (I')).  The'occui>ier  must 
s}»ccify  in  a  notice  affixed  in  the  factt»ry,  workshop,  or  laundry,  the  ]>eriod 
of  employment,  the  times  allowed  for  meals,  and  whether  the  children  are 
employed  in  morning  and  afternoon  sets  or  on  alternate  days.     No  change 
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it;  to  be  made  until  notice  of  an  intention  Id  make  it  has  been  served  on  an 
inspector  and  affixed  in  the  factory,  etc.,  and  not  oftener  than  once  a  quarter, 
unless  for  special  cause  allowed  in  writing  by  an  inspector ;  but  in  a  laundry 
the  period  and  times  specified  may  be  varied  before  the  beginning  of  employ- 
ment on  any  day.  In  tenement  factories  the  obligation  is  on  the  owner, 
unless  different  industries  are  carried  on  in  the  same  tenement  factory,  or  the 
occupier  pays  over  £200  a  year  in  rent  (1878,  s.  19 ;  1895,  ss.  22  (1)  (v.), 
24  (1)  (2)  (7)).  The  occupier  of  a  factory,  workshop,  or  laundry  nuist 
specify  each  half  holiday  or  whole  holiday  in  a  notice  affixed  therein  during 
the  first  week  of  January,  and  a  copy  of  the  notice  is  to  be  sent  on  the  same 
day  to  the  inspector  for  the  district.  The  notice  may  he  changed  by  a 
subsecpient  one,  similarlv  affixed  and  sent  not  less  than  fourteen  days  before 
the  lioliday  to  which  it"'a])i)lies  (1878,  s.  22  (1)  (4),  105  (2);  1801,  ss.  IG, 
3:3  (4)  :  1895,  s.  22  (1)  (iv.).  Every  occupier  of  a  factory  or  workshop  nmst 
keep  a  register  of  accidents,  and  enter  therein  every  accident  of  which  notice 
is  required,  within  one  week  after  its  occurrence.  This  register  must  at  all 
times  l3e  open  for  inspection  by  the  inspector  and  certifying  surgeon  for  the 
district  (1895,  s.  20.  See  under  AcciJnits).  He  must  also,  on  or  before  1st 
Mareli  in  each  year,  send  to  the  inspector  of  the  district,  on  behalf  of  the 
Secretary  of  State,  a  correct  return  specifying,  with  respect  to  the  year  ending 
on  the  preceding  31  December,  the  number  of  persons  employed  in  the 
factory  or  workshop,  with  such  particulars  as  to  their  age  and  sex  as  tlie 
Secretary  of  State  may  direct  (1895,  s.  34). 

If  an  occupier  wishes  to  avail  himself  of  any  special  exception  relating 
to  a  particular  class  of  factories  or  workshops,  he  must,  seven  days  before 
doing  so,  serve  on  the  inspector  for  the  district,  and  affix  in  the  factory, 
workshop,  or  laundry,  notice  of  his  intention,  and  must  keep  this  notice 
affixed  so  long  as  he  avails  himself  of  the  exception.  This  notice  must 
specify  the  hours  for  the  beginning  and  end  of  the  period  of  employment, 
and  the  times  to  be  allowed  for  meals  to  every  child,  young  person,  or 
woman,  wdien  they  differ  from  the  ordinary  hours  or  times.  An  occupier 
must  enter  in  the  register,  and  report  to  an  inspector,  the  prescribed  particu- 
lars respecting  the  employment  of  a  child,  young  person,  or  woman,  in 
pursuance  of  an  exception ;  and  when  the  exception  relates  to  overtime,  he 
must  cause  a  notice  containing  the  prescribed  particulars  respecting  the 
employment  to  be  kept  affixed  in  the  factory,  workshop,  or  laundry  during 
the  prescribed  time.  These  requirements  of  entry  and  report  do  not  apply 
in  the  case  of  domestic  workshops,  except  so  far  as  a  Secretary  of  State  may 
prescriljc.  The  report  to  an  inspector  must,  in  the  case  of  an  exception 
relating  to  employment  overtime,  be  sent  not  later  than  eight  o'clock  in  the 
evening  on  wliich  the  person  is  employed  in  pursuance  of  the  exception 
(1878,  s.  66  ;  1891,  s.  14 ;  1895,  ss.  22  (4)  (d),  44  (1)).  The  following  notices 
must  be  affixed  in  the  factories  and  workshops  to  which  they  apply,  viz. : 
notice  of  the  jn-ohibitions  against  children  and  young  persons  being  employed 
in  certain  scheduled  factories  or  workshops,  or  parts  thereof,  and  against 
children,  young  persons,  and  women  being  allowed  to  remain  during  meal- 
times in  certain  scheduled  parts  of  factories  and  workshops  (1878,  ss.  38,  39, 
sch.  1,  2),  notice  of  the  substitution  of  any  day  for  Saturday  as  regards 
the  end  of  the  period  of  employment  (1878,  s.  46).  In  the  non-textile 
factories  and  workshops  and  warehouses,  and  parts  thereof,  specified  in  part 
iii.  of  the  third  schedule  to  the  Act  of  1878,  and  in  every  factory  or 
workshop  in  which  a  child  or  young  person  is  proliiljited  from  being 
employed  without  a  certificate  of  fitness,  and  in  any  other  to  wliich  it  seems 
expedient  to  a  Secretary  of  State  to  extend  this  recpiirement,  the  occupier 
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must  keep,  in  tlic  preserihed  form  and  witli  the  prescrihed  particulars, 
registers  of  the  children  and  young  persons  employed,  and  of  their  enij)loy- 
ment,  and  of  other  matters  under  the  Acts  ;  and  he  must  send  to  an  inspector 
such  extracts  from  the  registers  as  he  may  require  for  the  execution  of  his 
duties  (1878,  ss.  53,  77,  sch.  3,  pt.  iii.  1895,  ss.  15,  37,  43).  When  a 
workshop  is  conducted  on  the  system  of  not  employing  any  child,  young 
person,  or  \voman,  no  change  on  that  system  is  to  be  made  till  notice  of 
intention  to  make  the  change  is  served  on  the  inspector  by  the  occupier,  and 
■vice  versa,  and  a  change  in  the  system  is  not  to  be  made  oftener  than  once  a 
(juarter  unless  for  special  cause  allowed  in  writing  by  an  ins]»ector  (1878, 
s.  Gl).  The  occupier  of  a  flax  scutch  mill,  desirous  of  conducting  the  mill 
on  the  system  of  not  employing  children  or  young  persons,  must  serve  notice 
of  such  intention  on  an  inspector,  and  until  this  is  done  the  mill  is  not 
deemed  to  be  conducted  on  that  system  (1878,  s.  G2).  The  occupier  of  a 
workshop  conducted  on  the  system  of  not  employing  children  or  young 
persons  must  give  an  inspector  notice  of  his  intention  so  to  conduct  it,  before 
he  can  avail  himself  of  tlie  extended  period  of  employment  for  women  (1891, 
s.  13).  The  occupier  of  any  textile  factory  in  whicli  humidity  of  the 
atmosphere  is  artificially  produced,  must  give  notice  thereof  in  writing  to 
the  chief  inspector  of  factories  at  or  before  the  time  when  such  artificial 
production  is  commenced  (1889,  s.  8  ;  1895,  s.  31).  When  an  occupier 
ceases  to  produce  humidity  by  artificial  means,  notice  of  such  cessation  must 
be  given,  and  from  the  date  of  this  notice  the  provisions  with  respect  to 
factories  in  which  artificial  production  of  humidity  takes  place  do  not  apply 
(1889,  s.  11). 

The  occupier  of  every  factory  and  workshop  (including  any  workshop 
conducted  on  the  system  of  not  employing  any  child,  young  person,  or 
woman  therein),  and  any  place  from  which  any  work  of  making  wearing 
apparel  for  sale  is  given  out,  and  every  contractor  employed  by  any  such 
occupier  in  the  business  of  the  factory  or  workshop,  or  in  connection  with 
the  said  work,  must,  if  the  Secretary  of  State  by  order  so  requires,  and 
suliject  to  any  exceptions  mentioned  in  the  order,  keep  in  the  prescribed 
form,  and  with  the  prescribed  particulars,  lists  sliowing  the  names  of  all 
})ersons  directly  employed  by  him,  either  as  workman  or  contractor,  in  such 
l)usiness  outside  the  factory  or  workshop,  and  the  places  where  they  are 
employed.  These  lists  are  to  be  open  to  inspection  by  any  inspector  or 
officer  of  a  sanitary  authority.  He  must  also,  on  or  before  1  ]\larch  and 
1  September  in  each  year,  send  to  tlie  inspector  for  the  district  a  list  showing 
the  names  of  all  persons  directly  employed  by  him  either  as  workmen  or 
as  contractors,  in  the  business  of  the  factory  or  workshop  outside  thereof, 
and  the  places  where  they  are  employed  (1891,  s.  27;  1895,  s.  42).  An 
order  in  accordance  with  these  provisions  was  gazetted  4  February  189(5 
(L.  G.  651). 

In  tlie  worsted  and  woollen,  other  than  tlie  hosiery,  trades,  and 
in  all  textile  factories  and  any  non-textile  factories  and  workshops  to 
which  the  Secretary  of  State  may  by  order  apply  the  provisions,  there  are 
requirements  for  publishing  particulars  of  the  rate  of  wages  applicable  to 
the  work  to  be  done,  and  also  particulars  of  the  work  to  which  that  rate  is 
to  be  applied,  to  enable  every  piece-worker  to  compute  the  total  amount  of 
wages  payable  to  him  (1891,  s.  24;  1895,  s.  40  (1)  (5)  (G) ). 

Notices,  etc.,  may  be  served  by  delivery  or  by  post  (1878,  s.  79). 
Exception. — The   provisions   relating   to   the  affixing  of  any  notice   or 
abstract  in  a  factory  or  workshop,  or  specifying  any  matter  in  the  notice  so 
affixed,  do  not  apply  to  domestic  workshops  (1878,  s.  61). 
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Ad.mixistkation. 

InsjM'cfoi's. — Tliev  arc  appointed  by  a  Secretary  of  State,  and  their 
appointment  is  pul)lislicd  in  the  London  Gazette.  A  person  wlio  is  the 
occupier  of  a  factory  or  workshop,  or  is  directly  or  indirectly  interested 
therein,  or  in  any  process  or  business  carried  on  therein,  or  in  a  patent 
connected  therewith,  or  is  employed  in  or  about  a  factory  or  workshop, 
cannot  act  as  an  inspector.  Inspectors  are  not  liable  to  serve  in  any 
parochial  or  municipal  oflice.  Annual  reports  of  their  proceedings  are  laid 
before  both  Houses  of  Parliament  (1878,  s.  67).  They  are  to  be  furnished 
with  certificates  of  their  appointments,  which  they  must,  if  required, 
proiluce  to  tlie  occujjier  of  a  factory  or  workshop  on  applying  for  admission 
(1878,  s.  70). 

The  powers  of  an  inspector  for  the  purpose  of  the  execution  of  the  Acts 
are :  (1)  to  enter,  inspect,  and  examine  at  all  reasonable  times,  by  day  and 
niglit,  a  factory  and  a  workshop,  and  every  part  thereof,  when  he  has  reason- 
able cause  to  believe  that  any  person  is  employed  therein,  and  to  enter  by 
day  any  place  which  he  has  reasonable  cause  to  believe  to  be  a  factory  or 
workshop ;  (2)  to  take  with  him,  in  either  case,  a  constable  into  a  factory  or 
workshop  in  which  he  has  reasonable  cause  to  apprehend  any  serious  obstacle 
in  the  execution  of  his  duty ;  (3)  to  require  the  production  of  the  registers, 
certificates,  notices,  and  documents  kept  in  pursuance  of  the  Acts,  and  to 
inspect,  exanrine,  and  copy  the  same ;  (4)  to  make  such  examination  and 
incjuiry  as  may  be  necessary  to  ascertain  whether  the  enactments  for  the 
time  being  in  force  relating  to  public  health  and  the  enactments  of  the 
Factory  Acts  are  complied  with,  so  far  as  respects  the  factory  or  worksho}) 
and  the  persons  employed  therein :  (5)  to  enter  any  school  in  which  he  has 
reasonable  cause  to  believe  that  children  employed  in  a  factory  or  workshop 
are  for  the  time  being  educated ;  (6)  to  examine,  either  alone,  or  in  the 
presence  of  another  person,  as  he  thinks  fit,  with  respect  to  matters  under  the 
Acts,  every  person  whom  he  finds  in  a  factory  or  workshop,  or  such  a  school 
as  aforesaid,  or  whom  he  has  reasonable  cause  to  believe  to  be  or  to  have 
been  within  the  preceding  two  months  employed  in  a  factory  or  workshop, 
and  to  require  such  person  to  be  so  examined,  and  to  sign  a  declaration  of 
the  truth  of  the  matters  respecting  which  he  is  so  examined ;  and  (7)  to 
exercise  such  other  powers  as  may  be  necessary  for  carrying  the  Acts  into 
effect.  The  occupier  of  every  factory  and  workshop,  his  agents  and 
servants,  must  furnish  the  means  required  l)y  an  inspector  as  necessary  for 
the  exercise  of  his  powers  under  the  Acts  (1878,  ss.  68,  69 ;  1891,  s.  25 ; 
1895,  8.  45).  The  above  powers  apply  also  to  laundries,  docks,  wharves, 
quays,  warehouses,  and  buildings  in  course  of  construction  (1895,  ss.  22  (1) 
(iv.),  23  (1)  (iii.) ). 

Certifyitvj  Surgeon. — He  must  Ije  a  duly  registered  medical  practitioner. 
No  one  can  be  a  certifying  surgeon  for  any  factory  or  workshop  of  whicii 
he  is  occupier,  or  if  he  is  directly  or  indirectly  interested  in  it,  or  in  any 
process  or  business  carried  on  there,  or  in  a  patent  connected  with  it  (1878, 
s.  72).  Where  there  is  no  certifying  surgeon  resident  within  three  miles  of 
a  factory  or  workshop,  the  poor-law  medical  oliicer  is  for  the  time  being 
certifying  surgeon  for  that  factory  or  workshop  (1878,  s.  71). 

Legal  Proccediwjs. — All  offences  under  the  Acts  are  prosecuted,  and  all 
penalties  recovered,  under  the  provisions  of  the  Summary  Jurisdiction  Acts, 
at  the  instance  of  the  procurator-fiscal  or  an  ins])ector.  An  insj)ector,  if 
authorised  by  the  Secretary  of  State,  may,  although  he  is  not  a  counsel  or 
solicitor  or  law  agent,  prosecute,  conduct,  or  defend  any  proceeding  arising 
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under  the  Acts,  or  in  the  discharge  of  his  (hities  as  an  inspector.    The  Court 
may  make,  and  from  time  to  time  alter  or  vary,  summary  orders  inider  the 
Acts,  on  petition  ]>y  the  procurator-fiscal  or  insjiector.     Any  person  may 
appeal  from  an  order  or  conviction  to  the  Court  of  Justiciary,  in  terms  of 
the  Heritahle  Jurisdictions  (Scotland)   Act,  174G  (20  Geo.  ii.  c.  4:3),  and 
amending  Acts,  or  the  Summary  Prosecutions  Appeal  (Scotland)  Act,  187o 
(1878,  ss.  89,  90,91  ((1),  lOf. :   1895,  s.  51).     In  sunnuary  proceedings  for 
ollences  and  fines,  a  petition  or  complaint  may  lie  laid  within  three  months 
after  the  date  at  which  the  ollence  comes  to  tlie  knowledge  of  the  ins])ector 
for  the  district,  or,  in  case  of  an  iii(|uest  heing  held  in  relation  to  the  ollence, 
within  two  nuniths  after  the  conclusion  of  the  inipicst,  so  however  that  it 
i,s  not  laid  after  the  e.\pirati(m  of  six  montiis  from  the  commission  of  the 
oircnce  (1878,  s.  91  (1) ;  1891.  s.  29  :  1895,  s.  44  (2) ).     AVhere  an  inspector 
is  satisfied  that  the  occupier  had  nsvd  (hie  diligence  to  enforce  the  execution 
of  the  Acts,  and  also  hy  what  person  the  ollence  was  committed,  and  that  it 
was  committed  without  the  knowledge,  consent,  or  connivance  of  the  occupier, 
and  in   contravention   of  his  orders,  he   is   to  proceed  against  the  person 
whom  he  helieves  to  be  the  actual  offender  (1878,  s.  87).     It  is  sufficient  to 
allege  that  a  factory  or  workshoj)  is  a  factory  or  workshop  within  the 
meaning  of  the  Acts,  without  more :  and  to  state  the  name  of  the  ostensihle 
occupier  of  the  factory  or  workshop,  or  the  title  of  the  firm  Ijy  which  the 
occupier  is  usually  known  (1878,  s.  91  (4)  (5)).     It  is  no  objection  to  the 
competency  of  an  inspector  to  give  evidence  as  a  witness,  in  any  prosecution 
for  offences  under  the  Acts,  that  the  prosecution  is  brought  at  his  instance ; 
and  a  ])erson  charged  with  an  offence  may,  if  he  thinks  fit,  tender  himself  to 
be  examined  on  liis  own  behalf,  and  give  evidence  in  the  same  manner  as 
any  other  witness  (1878,  s.  105 ;  1895,  s.  49). 

If  a  person  is  found  in  a  factory  or  workshop,  except  at  meal-times  or 
while  all  the  machinery  of  the  factory  is  stopped,  or  for  the  sole  purpose  of 
l)ringiiig  food  to  the  jiersons  employed  there,  between  four  and  five  o'clock 
in  the  afternoon,  he  is,  until  the  contrary  is  proved,  deemed  to  be  then 
employed  in  the  factory  or  workshop.  But  yards,  playgrounds,  and  places 
open  to  the  jiublic  view,  schoolrooms,  waiting-rooms,  and  other  rooms 
belonging  to  the  factory  or  workshop  in  which  no  machinery  is  used  or 
manufacturing  process  is  carried  on,  is  not  to  be  taken  to  be  any  part  of  the 
factory  or  workshop.  This  enactment  does  not  apply  to  domestic  factories 
and  workshops.  Where  a  child  or  young  person  is,  in  the  opinion  of  the 
Court,  apparently  of  the  age  alleged  l)y  the  petitioner,  pursuer,  or  complamer, 
it  lies  on  the  defender  or  respondent  to  prove  the  contrary.  A  declaration 
in  writing  by  a  certifying  surgeon  for  the  district,  that  after  examination 
he  l)elieves  the  person  to  be  under  the  age  set  forth,  is  evidence  of  his  age. 
A  Sheriff  Clerk  is  empowered  to  give  an  inspector  a  certified  copy  of  a 
conviction  for  an  offence  against  the  Acts,  upon  a  written  request  and  ]>ay- 
mcnt  of  one  shilling  (1878,  ss.  Gl,  92,  105 ;  1891,  s.  30). 

Fines  and  renaltics.— Where  an  offence,  for  which  the  occupier  of  a 
factory  or  workshop  is  liable  to  a  fine,  has  in  fact  been  committed  by  some 
other  person,  that  person  is  liable  to  the  same  fine  as  if  he  were  the  occupier 
(1878,  s.  80).  Where  the  occupier  is  charged  with  an  offence,  he  is  entitled 
to  have  some  other  person  whom  he  charges  as  the  actual  ofVender  brouglit 
before  the  Court;  and  if  the  occupier  proves  that  he  bad  used  due  diligence 
to  enforce  the  execution  of  the  Acts,  and  that  the  other  j.erson  had  committed 
the  ollence  without  his  knowledge,  eimsent,  or  connivance,  the  other  ju'r-son 
is  to  be  convicted  of  the  olfence,'and  the  occupier  is  exempt  from  any  fine 
(1878,   s.    87).     Every   person   convicted    of   an  offence   is   lialde  in  costs 
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(1878,  s.  105  (19);  1895,  s.  50);  and  all  lines  in  default  of  payment,  and  all 
orders  failing  compliance,  may  be  enforced  by  imprisonment  not  exceeding 
three  months  (1878,  s.  105  (17)).  The  provisions  of  the  Acts  in  regard  to 
tines  apply  to  laundries  (1895,  s.  22  (1)  (iv.) ).  A  person  is  not  liable  in 
respect  of  a  repetition  of  the  same  kind  of  offence  from  day  to  day,  except 
where  the  repetition  occurs  after  a  complaint  has  been  laid  for  the  previous 
offence,  or  the  offence  is  one  of  employing  two  or  more  children,  young 
persons,  or  women  contrary  to  the  Acts  (1878,  s.  88). 

If  a  factory  or  wt)rkshop  is  not  kept  in  conformity  with  the  principal 
Act,  the  occupier  is  liable  to  a  tine  not  exceeding  £10,  and,  in  case  of  a 
second  or  subsecpient  conviction  in  relation  to  a  factory  within  two  years, 
the  fine  is  to  be  not  less  than  £1  for  each  offence.  The  Court  may,  in 
addition  to  or  instead  of  inflicting  a  fine,  order  means  to  be  adopted  for 
bringing  the  factory  or  workshop  into  conformity  with  the  Act.  If  this 
order  is  not  complied  with  within  the  time  specified,  or  as  enlarged  upon 
application,  the  occupier  is  liable  to  a  fine  not  exceeding  £1  for  every  day 
the  non-compliance  continues  (1878,  s.  81;  1891,  s.  28).  A  factory  or 
workshop  is  not  kept  in  conformity  with  the  principal  Act  in  which  there 
is  a  contravention  of  the  provisions  of  the  following  sections  (1878,  ss.  3,  5, 
33,  34,  37  ;  1891,  s.  7  (1);  1895,  ss.  9  (1),  10,  25,  27  (3),  32,  35);  or  of  any 
requirement  made  under  the  Act  of  1891  (1891,  s.  9  (2) ) ;  or  of  the  directions 
of  an  inspector  under  the  following  sections  (1878,  s.  36 ;  1895,  s.  33). 
Where  the  occupier  of  a  factory  or  workshop  avails  himself  of  an  exception 
under  the  Act  of  1878  (ss.  33-66),  and  a  condition  relating  to  cleanliness, 
ventilation,  or  overcrowding  is  not  observed,  the  factory  or  workshop  is 
deemed  not  to  be  kept  in  conformity  with  the  principal  Act  (1878, 
s.  66). 

Wliere  a  child,  young  person,  or  woman  is  employed  contrary  to  the 
provisions  of  the  principal  Act,  the  occupier  of  the  factory  or  workshop  is 
liable  to  a  fine  not  exceeding  £3,  or,  if  the  offence  was  conniiitted  during 
the  night,  £5  for  each  person;  and  in  domestic  factories  and  workshops  £1, 
or,  if  the  offence  was  committed  during  the  night,  £2  for  each  person.  In 
case  of  a  second  or  subsequent  conviction  in  relation  to  a  factory  within 
two  years,  the  fine  is  to  Ije  not  less  than  £1  for  each  offence  (1878,  ss.  16, 
83;  1891,  ss.  28,  37  (2)).  When  women  remained  at  work  after  the  close 
of  the  period  of  employment  entirely  of  their  own  free  will,  and  after  being 
told  not  to  stay  late,  they  were  held  not  to  be  employed  contrary  to  the  Act 
{Robinson,  1890,  17  R.  (J.  C.)  62,  2  White,  511).  The  offence  of  employmg  a 
person  contrary  to  the  provisions  of  the  principal  Act  includes  allowing  a 
child,  young  person,  or  woman  to  clean  or  work  in  contravention  of  1878,  s.  9, 
employing  such  a  person  on  a  holiday  (1878,  s.  22),  allowing  such  a  person  to 
take  a  meal  or  to  remain  in  any  part  of  a  factory  or  workshop  in  contra- 
vention of  1878,  s.  39,  employing  such  a  person  in  a  factory  or  workshop  in 
alleged  pursuance  of  an  exception  under  the  Act  of  1878  (ss.  33-66),  where 
a  condition  of  such  exception  is  not  observed  (1878,  s.  66),  the  not  allowing 
to  any  such  person  times  for  meals  and  absence  from  work  as  required  by 
the  Acts,  or  employing  any  such  person  in  the  factory  or  workshop,  or 
allowing  him  to  remain  in  any  room  during  sucli  times  in  contravention  of 
the  provisions  of  the  Acts  (1878,  s.  83),  and  also  the  allowing  any  person  to 
be  in  the  space  between  the  fixed  and  traversing  portions  of  a  self-acting 
machine  in  contravention  of  1895,  s.  9.  The  parent  of  a  child  or  young 
person  emphjyed  in  a  factory  or  workshop  contrary  to  the  principal  Act  is 
liable  to  a  fine  not  exceeding  £1  for  each  oflence,  unless  it  appears  that  the 
offence  was  committed  without  liis  consent,  connivance,  or  wilful  default. 
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A  parent  wlm  neglects  to  cause  a  child  to  attend  school  in  accordance  with 
the  Acts  is  liable  to  the  same  tine  (1878,  s.  84). 

If  any  person  is  killed  or  suflers  bodily  injury  in  conseciucncc  of  the 
occupier  "of  a  factory  having  neglected  to  fence  any  machinery,  or  the 
occupier  of  a  factory  or  work.sho])  lia\  ing  neglectcil  to  fence  any  vat,  pan, 
or  other  structure  required  to  he  securely  fenced,  or  to  maintain  such 
fencing,  or  if  any  person  is  killed  or  suflers  any  bodily  injury,  or  injury 
directly  to  health,  in  conse([uence  of  the  occupier  of  a  factory  or  \vorkshoj» 
having  neglected  to  observe  any  provision  of  the  Acts  or  any  special  rule  or 
requirement,  the  occupier  is  liable  to  a  fine  not  exceeding  £100.  The  whole 
or  any  part  of  this  fine  may  be  ap])lied  for  the  Itenefit  of  the  inj\ncd  person 
or  his  family,  or  otherwise  as  a  Secretary  of  State  determines.  In  case  of 
a  second  or  subsequent  conviction  for  the  same  offence  in  relation  to  a 
factory  within  two  years  from  the  last,  the  fine  is  to  he  uot  less  than  £1  foi- 
each  offence.  This  provision  a])plies  to  docks,  wharves,  quays,  warehouses, 
and  buildings  in  course  of  construction;  and  in  tenement  factories  the 
owner  is  lialde  instead  of  the  occupier,  exceitt  so  far  as  relates  to  machinery 
su])plied  by  the  occupier,  uidess  tlie  latter  pays  over  £200  a  year  in  rent 
(1878,  s.  82  ;  1891,  s.  28  ;  1895,  ss.  13,  23  (1)  (i.),  24  (1)  (b) ).  The  question 
whether  the  al)ove  penalty  has  been  s\d»stituted  for  any  duty  of  recompense  at 
(•(tnnnon  law^  has  not  been  discussed,  but  there  seems  no  reason  to  believe 
that  it  has.  {Couch,  1854,  3  E.  and  B.  402,  23  L.  J.  Q.  B.  121 ;  Wolver- 
hampton New  Waterivorks  Co.,  1859,  28  L.  J.  C.  P.  242,  per  Willes,  J.,  246 ; 
Atkinson,  1877,  L.  R.  2  Ex.  D.  441  ;  Beven  on  Neyligcncc,  i.  3G5  ct  seq.) 

Other  offences  are: — 

Failure  to  com})ly  with  an  order  of  the  Sanitary  authority  re  lime- 
washing,  etc.  Penalty — fine  not  exceeding  ten  shillings  per  day  during 
default  (1891,  s.  4). 

Letting,  occu])ying,  continuing  to  let,  or  knowingly  sufTering  to  be 
occupied,  any  place  contiguous  to  a  bakehouse  contrary  to  1878,  s.  35. 
Penalty — fine  not  exceeding  £1  for  first,  and  £5  for  every  subsequent 
offence. 

Letting,  suffering  to  be  occupied,  or  occupying  any  place  as  a  bakehouse 
in  contravention  of  1883,  s.  15.  Penalty — fine  not  exceeding  £3,  and,  on  a 
second  or  any  subsequent  conviction,  not  exceeding  £5.  The  Court  may,  in 
addition  to  or  instead  of  infiicting  this  fine,  order  means  to  be  adopted  for 
removing  the  ground  of  comiilaint.  If  after  cx})iration  of  the  time 
mentioned,  or  as  enlarged  on  a])plication,  the  order  is  not  com]ilied  with,  the 
occupier  is  liable  to  a  fine  not  exceeding  £1  per  day  during  non-compliance. 

Carrying  on  a  white-lead  factory  without  a  certificate.  Penalty — fine 
not  exceeding  £2  per  day  (1883,  s.  6). 

Giving  out  work  to  be  done  in  a  place  injurious  to  health  after  one 
month  from  receipt  of  ins])Cctor's  notice.  Penaltv — fine  not  exceeding  £10 
(1895,  s.  5).  '       .  ,  ,  , 

Causing  or  allowing  wearing  apparel  to  1  >e  made  in  a  place  where  tliere 
is  infectious  disease.     Penalty — fine  not  exceeding  £10  (1895,  s.  6). 

Contravention  of  an  order  of  Court  re  dangerous  factory  or  workshop. 
Penalty — fine  not  exceeding  £2  i)er  day  (1895,  s.  2). 

Contravention  of  an  order  of  Court  re  dangerous  machine.  Same 
penalty  (1895,  s.  4). 

Contravention  of  an  order  of  Court  re  means  of  escape  in  case  of  fire. 
Penalty — fine  not  exceeding  £1  per  day  (1891,  s.  7  (2)). 

Contravention  of  an  order  of  Court  re  moveable  fire-escapes.  Penalty — 
fine  not  exceeding  £2  per  day  (1895,  s.  10). 
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Contravention  of  any  special  nilo  established  for  a  factory  or  workshop. 
Penalty — tine  not  exceeding  £2.  The  occupier  is  also  liable  to  a  tine  not 
exceeding  £10.  unless  he  i)roves  tlial  lie  had  taken  all  reasonable  means  to 
prevent  h.  (1801,  s.  9  (1)). 

Failiu-e  on  the  part  of  the  occupier  to  comply  with  any  provision  of 
1891,  s.  11,  re  publication  of  special  rules.     Pejialty — fine  not  exceeding  £10. 

Pulling  down,  injuring,  or  defacing  any  special  rules  when  posted  up,  or 
any  notice  jiosted  up  in  ]mrsuance  of  any  special  rules.  Penalty — tine  not 
exceeding  £0  (1891,  s.  11). 

Failure  on  the  part  of  the  occupier  to  fix  holidays  as  required.  Penalty 
— fine  not  exceeding  £5  (1878,  s.  22). 

Failure  to  give  notice  on  beginning  to  occupy  a  factory  or  workshop. 
Penalty— fine  not  exceeding  £5  (1878,  s.  75;  1891,  s.  26). 

Contravention  of  1878,  s.  78,  re  athxing  of  notices.  Penalty — fine  not 
exceeding  £2. 

Failure  to  affix  notice  of  particulars  respecting  employment  in  accordance 
with  1878,  s.  GO  ;  and  1891,  s.  14  (2).     Penalty — tine  not  exceeding  £5. 

Failure  to  send  notice  with  respect  to  an  accident.  Same  penalty 
(1895,  s.  18). 

Failure  of  an  employer  to  rei)ort  an  accident  to  the  occupier.  Same 
penalty  (1895,  s.  18). 

Failure  on  the  part  of  a  medical  i)ractitioiier  to  notify  a  case  of  lead 
poisoning,  etc.     Penalty — tine  not  exceeding  £2  (1895,  s.  29). 

iSTon-compliance  with  requirements  re  register  of  accidents.  Penalty — 
fine  not  exceeding  £10  (1895,  s.  20). 

Failure  to  make  annual  return  of  persons  employed.  Penalty — fine  not 
exceeding  £10  (1895,  s.  34). 

Failure  to  send  list  of  outworkers.  Penalty — fine  nrtt  exceeding  £2 
(1891,  s.  27;  1895,  s.  42). 

( 'ontravention  of  1878,  s.  77,  re  registers.    Penalty — fine  not  exceeding  £2. 

Wilfully  making  a  false  entry  in  any  register,  etc.,  or  a  false  declaration, 
or  knowingly  making  use  thereof.  I'enalty — fine  not  exceeding  £20,  or 
imprisonment  not  exceeding  three  months  with  or  without  hard  labour 
(1878,  s.  85). 

Failure  to  comply  with  1895,  s.  40,  with  respect  to  particulars  for  piece- 
work, fraudulently  using  a  false  indicator  or  altering  an  automatic  indicator. 
I'enalty — fine  not  more  than  £10,  and,  in  case  of  a  second  or  subsequent 
conviction  wdthin  two  years  from  the  last,  not  less  than  £1. 

Disclosing,  on  the  part  of  a  worker  in  a  factory  or  wcn'kshop,  particulars 
respecting  wages  or  work  for  the  ]nn-pose  of  divulging  a  trade  secret. 
Penalty— fine  not  exceeding  £10  (1895,  s.  40  (."))). 

Soliciting  or  ]jrocuring  any  person  engaged  as  a  worker  in  a  factory  to 
disclose  such  particulars,  or  rewarding  him  with  that  object.  Same  penalty 
(1895,  s.  40  (4)). 

Obstructing  an  inspector  in  the  execution  of  his  duties.  Penalty — fine 
not  exceeding  £5.  If  he  is  obstructed  in  a  factory  or  workshop,  the 
occupier  is  liable  to  a  tine  not  exceeding  £5,  or,  where  the  offence  was 
committed  at  night,  £20  ;  and  if  in  a  domestic  factory  or  workshoj),  £1,  or 
where  the  <jtience  was  committed  at  night,  £5.  In  case  of  a  second  or 
subsequent  conviction  in  relation  to  a  factory  within  two  years  from  the 
last,  the  fine  is  to  bo  not  less  tbaii  £1  for  each  otlence.  'This  offence 
includes  wilfully  delaying  an  ins})ector,  failing  to  coni])ly  with  a  requisition 
l)y  him,  or  to  i)i'0(luce  any  document,  preventing  or  attem])ting  to  prevent  a 
child,  young  person,  or  woman  from  a})pearing  or  being  examined  b}'  him; 
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l)uL  IK)  (iiic  is  ie(|uiied  to  answer  a  (juesLiun  or  give  any  evidence  tending 
to  criminate  himself  (1878,  s.  68  ;  1891,  s.  28). 

Forging,  etc.,  an  inspector's  certificate,  or  falsely  j.retciiding  to  be  an 
inspector.  Penalty — inq.risonment  not  exceeding  three  mctnths  with  or 
without  hard  labour  (1878,  s.  70). 

Forging,  etc.,  any  other  certilicate,  or  making  use  of  a  certificate  as 
applying  to  any  person  which  does  not  so  apjjly,  or  personating  any  person 
named  in  a  certificate,  or  conniving  at  any  of  these  things.  Tenalty — fine 
not  exceeding  £20,  or  imprisonment  not  exceeding  three  nntiiths  with  or 
without  hard  labour  (1878,  s.  85). 

In  the  case  of  a  contravention  of  or  non-compliance  with  any  of  the 
provisions  of  the  Cotton  Cloth  Factories  Act,  the  ins])ector  is  to  give  notice 
in  writing  t(t  the  occupier  of  the  acts  or  omissions.  If  any  of  these  are 
continued,  or  not  remedied,  or  repeated  within  twelve  months  after  the 
notice,  the  occupier  is  liable  for  the  first  offence  to  a  jjenalty  of  not  less 
than  £'»  nor  more  than  £10,  and  for  every  subse([)ient  offence  to  a  penalty 
of  not  less  than  £10  nor  more  than  £20  (1889,  s.  l:!). 

Definitions,  etc. 

''Child  "  means  a  person  under  the  age  of  fourteen  years  (1878,  s.  90). 

"  Young  person  "  means  a  person  of  the  age  of  fourteen  years  and  under 
the  age  of  eighteen  years  ;  or  a  child  of  the  age  of  thirteen  years  who  has 
obtained  an  educational  certificate  in  accordance  with  the  Acts  (1878,  ss. 
20,  96). 

"Woman"  means  a  woman  of  eighteen  years  of  age  and  upwards  (1878, 

s.   96). 

"  Parent "  means  a  parent  or  guardian  of,  or  person  having  the  legal 
custody  of,  or  the  control  over,  or  having  direct  benefit  from,  the  wages  of  a 
child  or  young  ])crson. 

"Person"  includes  a  body  of  persons  corporate  or  unincorporate  (1878, 
s.  96). 

"  Sanitary  Authority  "  and  "  Local  Authority  "  mean  the  local  authoritv 
under  the  Public  Health  (Scotland)  Act,  1867. 

"  jNIcdical  Officer  of  Health"  means  the  medical  officer  under  the  Public 
Health  (Scotland)  Act,  1867,  or,  where  no  such  officer  has  been  ap})ointed 
the  medical  officer  api)ointed  by  the  parish  council. 

"  Poor-law  Medical  Officer  "  means  the  medical  officer  appointed  b}-  the 
parish  council. 

"Court  of  Sunnnary  Juristliction  "  means  the  Sheriff  of  the  county  or 
anv  of  his  substitutes. 

■'  "  County  Court  "  means  the  Sheriff  Court  (1878,  s.  105). 

"  "Week  "  means  the  period  ])etween  midnight  on  Saturday  night  and 
midni<>;ht  on  the  succeeding  Saturdav  night. 

"  Night  "  means  the  period  between  nine  o'clock  in  the  evening  and  six 
o'clock  in  the  succeeding  morning. 

"Prescribed"  means  prescril)ed  fnr  the  tinu^  ])eing  bv  a  Secretary  of 
State  (1878,  s.  90). 

"  Machinery  "  includes  any  driving  strap  or  baml. 

"  Process"  includes  the  use  of  any  locomotive  (1891,  s.  37  (1) ). 

"Mill-gearing"  comprehends  every  shaft,  wliether  u]tright,  oblique,  or 
horizontal,  and  every  wheel,  drum,  or  pulley  liy  which  the  motion  of  the 
first  moving  power  is  communicated  to  any  machine  appertaining  to  a  manu- 
facturing process  (1878,  s.  96). 
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'•  Textile  Factory  "  means  any  premises  wherein  or  within  the  close  or 
curtilage  of  whicli  steam,  water,  ov  other  mechanical  power  is  used  to  move 
or  work  any  machinery  employed  in  preparing,  manufacturing,  or  finishing, 
or  in  any  process  incident  to  the  manufacture  of  cotton,  wool,  hair,  silk,  flax, 
hemp,  jute,  tow,  china-grass,  cocoa-nut  fibre,  or  other  like  material,  either 
separately  or  mixed  together,  or  mixed  with  any  other  material,  or  any  fabric 
made  thereof :  provided  that  prmt  works,  bleaching  and  dyeing  works,  lace 
warehouses,  paper  mills,  flax  scutcli  mills,  rope  works,  and  hat  works  are 
not  deemed  to  be  textile  factories. 

"  Xon-Textile  Factory  "  means  (1)  any  works,  warehouses,  furnaces,  mills, 
foundries,  or  places  named  in  part  i.  of  the  fourth  schedule  to  the  Act  of 
1878  ;  (2)  also  any  premises  or  places  named  in  part  ii.  of  the  said  schedule 
wherein  or  within  the  close  or  curtilage  or  precincts  of  which  steam,  water, 
or  other  mechanical  power  is  used  in  aid  of  the  man\ifacturing  process 
carried  on  there  ;  (3)  also  any  premises  wherein  or  within  the  close  or 
curtilage  or  precincts  of  which  any  manual  labour  is  exercised  by  way  of 
trade,  or  for  purposes  of  gain  in  or  incidental  to  the  following  purposes  or 
anv  of  them  ;  that  is  to  say — (a)  in  or  incidental  to  the  making  of  any 
article,  or  part  of  any  article,  or  (b)  in  or  incidental  to  the  altering,  repairing, 
ornamenting,  or  finisliing  of  any  article,  or  (c)  in  or  incidental  to  the  adapting 
for  sale  of  any  article,  and  wherein  or  within  the  close  or  curtilage  or  precincts 
of  which  steam,  water,  or  other  mechanical  power  is  used  in  aid  of  the  manu- 
facturing process  carried  on  there. 

"  Factory  "  means  textile  factory  and  non- textile  factory,  or  either  of 
such  descriptions  of  factories. 

"  Workshop  "  means  (1)  any  premises  or  places  named  in  part  ii.  of  the 
fourth  schedule  to  the  Act  of  1878  which  are  not  a  factory  within  the 
meaning  of  the  Acts  ;  (2)  also  any  premises,  room,  or  place,  not  being  a 
factory  within  the  meaning  of  the  Acts,  in  which  premises,  room,  or  place,  or 
within  the  close  or  curtilage  or  precincts  of  which  premises  any  manual 
labour  is  exercised  by  way  of  trade,  or  for  purposes  of  gain  in  or  incidental 
to  the  following  purposes,  or  any  of  them,  that  is  to  say — (a)  in  or  incidental 
to  the  making  of  any  article  or  part  of  any  article,  or  (h)  in  or  incidental  to 
the  altering,  repairing,  ornamenting,  or  finishing  of  any  article,  or  (c)  in  or 
incidental  to  the  adapting  for  sale  of  any  article,  and  to  which  or  over  which 
j)remises,  room,  or  place  the  employer  of  the  persons  working  therein  has 
the  right  of  access  or  control  The  Acts  do  not  apply  to  such  workshops, 
other  than  bakehouses,  as  are  conducted  on  the  system  of  not  employing 
any  child,  young  person,  or  woman  therein,  except  in  the  cases  particularly 
mentioned  (1878,  s.  93,  sch.  4). 

"  White-lead  Factory  "  includes  every  factory  and  woi'kshop  in  which 
the  manufacture  of  white-lead  is  carried  on  (1883,  s.  18). 

"  Bakehouses  "  are  workshops  unless  they  become  factories  by  reason  of 
the  use  of  steam,  water,  or  other  mechanical  power  (1878,  s.  93,  sch.  4,  pt. 
ii.  (22) ). 

Eetail  Bakehouse  "  means  any  bakehouse  or  place,  the  bread,  jjiscuits, 
or  confectionery  baked  in  which  are  not  sold  wholesale,  but  by  retail  in 
some  shop  or  place  occupied  together  with  such  bakehouse,  but  does  not 
include  any  place  which  is  a  factory  within  the  meaning  of  the  Acts  (1883, 
s.  18  ;  1891,  s.  36).  The  words  "  occupied  together  with  "  in  this  definition 
signify  a  business  connection,  not  a  geographical  limit  (Gla.yoin  Local 
Authority,  1896,  4  S.  L.  T.  210). 

"  Domestic  Workshop  "  means  a  workshop  where  persons  are  employed 
at  home,  that  is  to  say,  in  a  private  house,  room,  or  place  wdiich,  though 
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used  as  a  dwellinf,',  is,  liy  reason  of  the  \voik  eariicil  oii  there,  a  factory  or 
wnrkshoj)  within  the  lucaiiiiiii:  of  the  Acts,  and  in  whii-h  neither  steam,  water, 
n(»r  other  niechaincal  power  is  used  in  aid  of  the  manufacturing  process 
carried  on  there,  and  in  wliicli  the  only  persons  employed  are  mcndters  r.f 
the  same  family  dwelling  there  (1S7.S,  s.  IG  ;  1.S01,  s.  .'57  (2)).  Domestic 
factories  are  not  separately  defined. 

"Laundries"  are  classed  as  factories  ni- worksho])S  according  as  steam, 
water,  oi'  other  mechanical  jiower  is  uscil  in  aid  of  the  laundi'v  process  or 
not ;  hut  every  laundry  is  excluded  in  which  tiie  only  persons  emi»loyed  are 
(((■)  inmates  of  any  prison,  reformatory,  or  industrial  school,  or  other  institu- 
tion for  the  time  heing  suhject  to  inspection  under  any  Act  other  than  the 
Factory  Acts ;  (h)  imnates  of  any  institution  conducted  in  good  faith  for 
religious  or  charital)le  ])ur])oses  :  or  (r)  nicnd)ers  of  the  same  family  dwelling 
there,  or  in  whicii  not  more  than  two  persons  dwelling  elsewhere  are 
employed  (1895,  s.  22). 

"  Dock,  Wharf,  Quay,  and  Warehouse"  includes,  so  far  as  relates  to  the 
process  of  loading  or  unloading  therefrom  or  thereto,  all  machinery  and 
plant  used  in  that  process,  and  "  Building  in  course  of  construction  "  means 
any  premises  on  which  machinery  worked  by  steam,  water,  or  other 
mechanical  power  is  temporarily  used  for  the  purpose  of  the  construction 
of  a  building  or  any  structural  work  in  connection  with  a  building.  The 
provisions  relating  to  them  have  effect  as  if  they  were  included  in  the  word 
factory.  The  purpose  for  which  the  machinery  is  used  is  deemed  to  be  a 
manufacturing  process.  The  person  wlm  by  himself,  his  agents  or  work- 
men, temporarily  uses  any  such  machinery  for  the  before-mentioned 
purpose,  is  the  occupier  of  the  said  premises,  and  the  person  having  the 
actual  use  or  occupation  of  a  dock,  wharf,  quay,  or  warehouse,  or  of  any 
premises  within  the  same,  or  forming  part  thereof,  and  the  person  so 
using  any  such  machinery,  is  deemed,  in  respect  to  the  provisions  relating 
thereto,  to  l)e  the  occupier  of  a  factory  (1895,  s.  23). 

"  Tenement  Factory "  means  a  building  where  mechanical  power  is 
supplied  to  different  parts  of  the  same  Imilding  occupied  by  different 
persons,  for  the  purpose  of  any  manufacturing  process  or  handicraft,  in  such 
manner  that  those  parts  constitute,  in  law,  separate  factories.  All  buildings 
situate  within  the  same  close  or  cnrtilarre  are  treated  as  one  bnilding  (1895, 
s.  24(1)(G)). 

"  Cotton-cloth  Factory "  means  any  room,  shed  or  workshop,  or  any 
})art  thereof,  in  which  the  weaving  of  cotton  cloth  is  carried  on  (1889,  s.  4). 

"Employment"  and  "Working  for  Hire." — A  child,  young  person,  or 
woman  who  works  in  a  factory  or  WM)rkshop,  whether  for  wages  or  not, 
either  in  a  manufacturing  process  or  handicraft,  or  in  cleaning  any  part  of 
the  factory  or  workshop  used  for  any  manufacturing  process  or  handicraft, 
or  in  cleaning  or  oiling  any  part  of  the  machinery,  or  in  any  other  kind  of 
work  whatsoever  incidental  to  or  connected  with  the  manufacturing  process 
or  handicraft,  or  connected  with  the  article  made  or  otherwise  the  subject 
of  the  manufacturing  process  or  handicraft  therein,  is,  save  as  is  otherwise 
provided  by  the  Acts,  deemed  to  be  employed  therein.  For  the  purposes 
of  the  Acts,  an  apprentice  is  deemed  to  \York  for  hire  (1878,  s.  94 :  Iiobimo7i, 
1890,  17  R  (J.  C.)  02,  2  White,  511). 

"Artificial  raising  of  temperatm-e "  and  "artificial  production  of 
humidity  "  include  raising  of  temperature  and  production  of  humidity  i)y 
any  artificial  means  whatsoever,  except  by  gas  when  used  for  lighting 
purposes  only  (1889,  s.  4.) 

A  part  of  a  factory  or  workshop  may  be  taken  to  be  a  separate  factory 
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or  workshop,  and  a  room  solely  used  for  the  purpose  of  sleeping  therein 
is  not  deemed  to  form  part  of  the  factory  or  workshop,  (1878,  s.  93; 
1891,  s.  ol).  The  Secretary  of  State  may  by  order  direct,  with 
respect  to  any  class  of  factories  or  works]io])s,  tliat  different  branches 
or  departments  of  work  carried  on  in  Lhu  same  factory  or  workshop  shall, 
for  all  or  any  of  the  purposes  of  the  Acts,  be  treated  as  different  factories 
or  workshops  (1895,  s.  39).  An  order  in  accordance  with  this  provision 
was  gazetted  14  February  1896  (L.  G.  859).  Where  a  })lace  situate  within 
the  precincts  forming  a  factory  or  workshop  is  solely  used  for  some  other 
purpose  than  the  manufacturing  process  or  handicraft  carried  on  there,  it  is 
not  deemed  to  form  part  of  the  factory  or  workshop,  but  is  deemed  a  separate 
factory  or  workshop  if  it  would  otherwise  be  one.  Any  premises  or  place 
is  not  excluded  from  the  definition  of  a  factory  or  workslio]!  l)y  reason  only 
of  being  in  the  open  air  (1878,  s.  9:5). 

The  exercise  of  manual  laljour  by  a  child  or  young  person  in  a  recog- 
nised efttcient  school  during  a  portion  of  the  school  hours,  for  purposes  of 
instruction,  is  not  an  exercise  of  manual  laljour  for  the  purpose  of  gain 
(1878,  s.  93).  A  private  house  or  private  room  is  not  constituted  a  workshop 
by  reason  that  any  of  the  family  dwelling  there  does  manual  labour  by  way  of 
trade  or  for  purposes  of  gain  in  or  incidental  to  any  of  the  handicrafts  specified 
in  the  fifth  schedule  to  the  Act  of  1878,  or  any  other  to  which  a  Secretary  of 
State  may  extend  this  provision  ;  or  does  manual  labour  for  purposes  of  gain 
in  or  incidental  to  some  of  the  purposes  mentioned  in  that  Act  in  that  behalf, 
where  the  labour  is  exercised  at  irregular  intervals  and  does  not  furnish  the 
whole  or  principal  means  of  living  to  the  family  (1878,  ss.  97,  98 ;  Bcadon, 
1871,  L.  E.  6  Q.  B.  718).  AVliere  in  a  factory  the  owner  or  hirer  of  a  machine 
or  implement  moved  by  mechanical  power,  in  connection  with  which  children, 
}"oung  persons,  or  women  are  employed, is  some  person  other  than  the  occupier 
of  the  factory,  and  the  children,  etc.,  are  in  the  employment  and  pay  of  the 
owner  or  hirer  of  the  machine  or  implement,  he  is  deemed  to  be  the  occupier 
so  far  as  respects  any  offence  under  the  Acts  in  relation  to  such  cliildren, 
etc.  (1878,  s.  99). 

Exemptions  and  Miscellaneous  Pkovisions. 

Xothing  in  the  Acts  extends  (1)  to  any  young  person,  being  a  mechanic, 
artisan,  or  laljourer  working  only  in  repairing  either  the  machinery  in  or 
any  part  of  a  factory  or  workshop ;  (2)  to  the  process  of  gutting,  salting, 
or  packing  fish  immediately  upon  its  arrival  in  the  fishing-boats  ;  or  (3) 
to  the  process  of  cleaning  and  preparing  fruit,  so  far  as  is  necessary  to 
prevent  the  spoiling  of  the  fruit  at  its  arrival  at  a  factory  or  workshop 
during  the  months  of  June,  July,  August,  and  September  (1878,  s.  100 ; 
1891,  s.  32). 

Orders  hy  the  Secretary  of  Hlcde,  where  no  other  procedure  is  indicated, 
are  published  in  the  London  Gazette,  or,  if  they  relate  exclusively  to  Scotland, 
in  tlie  Edlnhimjh  Gazette,  and  also  in  such  manner  as  the  Secretary  of 
State  thinks  best  adapted  for  tlie  information  of  all  persons  interested. 
They  come  into  operation  at  the  date  when  they  are  gazetted.  They 
may  be  temporary  or  permanent,  conditional  or  micfuiditional,  and  may 
effect  anytliing  comyjetent,  eitlier  wholly  or  partly.  The  order  must 
be  laid  before  both  Houses  of  Parliament,  and  either  House  may,  within 
forty  days  thereafter,  resolve  that  it  be  annulled.  While  an  order  is 
in  force,  it  applies  as  if  it  formed  part  of  the  Acts  (1878,  ss.  05,  105 ;  1895, 
s.  47). 
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SCHEDULES  (1878). 
First  Schedule  (s.  38). 

special  provisions  for  health. 

Factories  and  Workshops  in  which  the  Employment  of  Youwj  Persons 

and  Children  is  restricted. 

1.  In  a  part  of  a  factory  or  workshop  in  wliich  there  is  carried  on  tlie 
process  of  silvering  of  mirrors  by  the  mercurial  process,  or  the  pjrocess  of 
making  white-lead,  a  young  person  or  child  shall  not  be  employed. 

2.  In  the  part  of  a  factory  in  whicli  the  process  of  melting  or  annealing 
glass  is  carried  on,  a  child  or  female  young  person  shall  not  be  employed. 

3.  In  a  factory  or  workshop  in  which  there  is  carried  on — 

(a)  the  making  or  finishing  of  bricks  or  tiles  not  being  ornamental 

tiles ;  or 
(h)  the  making  or  finishing  of  salt, 
a  girl  under  the  age  of  sixteen  years  shall  not  be  employed. 

4.  In  a  part  of  a  factory  or  workshop  in  which  there  is  carried  on — 
(a)  Any  dry  grinding  in  the  metal  trade,  or 

(h)  the  dipping  of  lucifer  matches, 
a  child  shall  not  be  employed. 

5.  In  any  grinding  in  the  metal  trades  other  than  dry  gi-inding,  or  in 
fustian-cutting,  a  child  under  the  age  of  eleven  years  shall  not  be  employed. 

SECOND  SCHEDULE,  AS  AMENDED  (s.  39). 

Special  Restrictions. 

Places  forbidden  for  Meals. 

The  prohibition  on  a  child,  young  person,  or  woman  taking  a  meal  or 
remaining  during  the  times  allowed  for  meals  in  certain  parts  of  factories 
or  workshops  applies  to  the  parts  of  factories  and  workshops  following ;  that 
is  to  say — 

(1)  In  the  case  of  glass  works,  to  any  part  in  whicli  the  materials  are 
mixed ;  and  (2)  in  the  case  of  glass  works  where  flint  glass  is 
made,  to  any  part  in  wdiich  the  work  of  grinding,  cutting,  or 
polishing  is  carried  on ;  and  (3)  in  the  case  of  lucifer-match 
works,  to  any  part  in  which  any  manufacturing  process  or  handi- 
craft (except  that  of  cutting  the  wood)  is  usually  carried  on ;  and 
(4)  in  the  case  of  earthenware  works,  to  any  part  known  or  used 
as  dippers  house,  dippers  drying  room,  or  china  scouring  room ; 
and  (o)  every  part  of  a  factory  or  wcjrkshop  in  which  part  wool 
or  hair  is  sorted  or  dusted,  or  in  which  rags  are  sorted,  dusted,  or 
ground ;  and  (6)  every  part  of  a  textile  factory  in  which  part 
gassing  is  carried  on ;  and  (7)  every  part  of  a  print  work, 
bleach  work,  or  dye  work  in  which  part  singeing  is  carried  on  ; 
and  (8)  every  part  of  a  factory  or  workshop  in  which  part  any  of 
the  following  processes  are  carried  on: — grinding,  glazing,  or 
polishing  on  a  wheel,  brass-casting,  type-founding,  dijt}>ing  metal 
in  aquafortis  or  other  acid  solution,  metal  -  bronzing,  majolica 
painting  on  earthenware,  catgut  cleaning  and  repairing,  cutting, 
VOL.  v.  16 
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turning,  polishing  bone,  ivory,  poarlsliell,  snailsliell ;  and^  (9) 
every  factory  or  workshop  in  which  chemicals  or  artificial 
manures  are  manufactured,  except  any  room  used  solely  for 
meals;  and  (10)  every  factory  or  workshop  in  which  white-lead 
is  manufactured,  except  any  room  thereof  used  solely  for  meals  ; 
and  (11)  every  part  of  a  factory  or  workshop  in  which  part  dry 
powder  or  dust  is  used  in  any  of  the  following  processes: — 
lithographic  printing,  playing-card  making,  fancy-box  making, 
paper  staining,  almanac  making,  artificial-flower  making,  paper 
colouring  and  enamelling,  colour  making. 

THIKD  SCHEDULE. 

Special  Exceptions. 

part  two  as  amended  (s.  52). 
Meal  Hours. 

The  cases  in  which  the  provisions  of  this  Act  as  to  meal-times  being 
allowed  at  the  same  hour  of  the  day  are  not  to  apply,  are— 

(1)  The  case  of  children,  young  persons,  and  women  employed  in  the 
following  factories;   that    is  to  say — blast  furnaces,  iron  mills, 
paper   mills,  glass  works,  and  letterpress-printing  works;   and 
(2)  the  case  of  male  young  persons  employed  in  that  part  of 
any  print  works  or  bleaching  and  dyeing  works  in  which  the 
process  of  dyeing  or  open-air  bleaching  is  carried  on. 
The  cases  in  which  and  the  extent  to  which  the  provisions  of  this  Act 
as  to  a  child,  young  person,  or  woman  during  the  times  allowed  for  meals 
being  employed,  or  being  allowed  to  remain  in  a  room  in  which  a  manu- 
facturing process  or  handicraft  is  being  carried  on,  are  not  to  apply,  are — 
(1)  The  case  of  children,  young  persons,  and  women  employed  in  the 
following  factories  ;  that  is  to  say — iron  mills,  paper  mills,  glass 
works  (save  as  otherwise  provided  by  this  Act),  and  letterpress- 
l)rinting    works;    and   (2)   the   case   of    a   male   young_  person 
employed   in   that  part  of   any  print  works   or  bleaching  and 
dyeing  works  in  which  the  process  of  dyeing  or  open-air  bleaching 
is  carried  on,  to  this  extent,  that  the  said  provisions  shall  not 
prevent  him,  during  the  times  allowed  for  meals  to  any  other 
young  person  or  to  any  child  or  woman,  from  being  employed 
or  lieing  allowed  to  remain  in  any  room  in  which  any  manu- 
facturing process  is  carried  on,  and  shall  not  prevent,  dm'ing  the 
times  allowed  for  meals  to  such  male  young  person,  any  other 
young  person  or  any  child  or  woman  from  being  employed  in  the 
factory  or  allowed  to  remain  in  any  room  in  which  any  manu- 
facturing process  is  carried  on. 
This  exception  has  l^een  extended  to  {a)  textile  factories  wherein  female 
young  persons  or  women  employed  in  a  distinct  department  in  which  there 
is  no  machinery  commence  work  at  a  later  hour  tlian  the  men  and  other 
young  persons,  suljject  to  the  coiidition  that  all  in  the  same  department 
shallliave  their  meals  at  the  same  time  ;  {h)  non-textile  factories  and  work- 
shops wherein  is  carried  on  the  making  of  wearing  apparel ;  (c)  non-textile 
factories  and  workshops  wherein  there  are  two  or  more  departments  or  sets 
of  young  persons,  subject  to  the  condition  that  all  in  the  same  department 


FACTOIIV  AND  WORKSTrr»?  ACTS,  1878  TU  1890  243 

or  Bct  shall  have  their  meals  at  the  same  time;  (d)  nuu-Lextile  factories 
where  the  making  of  bread  and  biscuits  by  travelling  ovens  is  carried  on. 

TAUT  THREE,  AS  AMENDED  (s.  53). 

Overtime. 

The  exception  with  respect  to  the  employment  of  young  persons  and 
women  for  foily-eight  days  in  any  twelve  months  during  a  period  of 
employment,  beginning  at  six  or  seven  o'clock  in  the  morning  and  entling 
at  eight  or  nine  o'clock  in  the  evening,  or  beginning  at  eight  o'clock  in  the 
morning  and  ending  at  ten  o'clock  in  the  evening,  applies  to  each  of  the 
non-textile  (1895,  s.  37  (2)  )  factories  and  workshops,  and  parts  thereof, 
following ;  that  is  to  say — 

(1)  Where  the  material  which  is  llie  sul)ject  of  the  manufacturing 
process  or  handicraft  is  liable  t(j  be  spoiled  by  weather;  namely, 
(«)  flax  scutch  mills ;  and  {b)  a  factory  or  workshop,  or  })art 
thereof,  in  which  is  carried  on  the  making  or  finishing  of  liricks 
or  tiles  not  being  ornamental  tiles;  and  (c)  the  part  of  rope 
works  in  which  is  carried  on  the  o})en-air  process ;  and  {d)  the 
part  of  bleaching  and  dyeing  works  in  which  is  carried  on  open- 
air  ])leachin(f  or  turkev-red  dveini' :  and  (e)  a  factorv  or  workshop, 
or  part  thereof,  in  which  is  carried  on  glue  making;  and 
{'2)  "Where  press  of  work  arises  at  certain  recurring  seasons  of  the  year ; 
namely,  (/)  letterpress-printing  works;  {(/)  l)ookbinding  works; 
and  a  factory,  worksliop,  or  part  thereof,  in  which  is  carried  on 
the  manufacturing  process  or  handicraft  of  {h)  lithographic 
printing;  or  (i)  machine  ruling;  or  [k)  tirewood  cutting;  or  (/) 
bon-bon  and  Christmas-present  making;  or  (//«) almanac  making; 
or  (n)  valentine  making ;  or  (o)  envelope  making ;  or  (p)  aerated- 
water  making;  or  (y)  ])laying-card  making;  and 
{o)  Where  the  Imsiness  is  liable  to  sudden  press  of  orders  arising  from 
unf(jreseen  events  ;  namely,  a  factory  or  worksliop,  or  part  thereof, 
ill  which  is  carried  on  the  manufacturing  process  or  liandicraft  of: 
{/')  the  making  up  of  any  article  of  wearing  a])parel :  or  (s)  the 
making  up  of  furniture  hangings  ;  or  {t)  artiticial-llower  making ; 
or  (u)  fancy-box  making;  or  (v)  biscuit  making;  or  (ir)  jolj 
dyeing;  (x)  the  said  exception  ap])lies  also  to  any  part  of  a 
factory  (whether  textile  or  non-textile)  or  workshop  which  is  a 
warehouse  not  used  for  any  manufacturing  process  or  handicraft, 
and  in  which  persons  are  solely  employed  in  polishing,  cleaning, 
wrapping,  or  packing  up  goods  (1895,  s.  37  (2)).  Provided  that 
the  said  exceptinii  shall  not  apply — ((0  where  persons  are 
ciii])loyed  at  liome,  that  is  to  say,  b>  a  private  house,  room,  or 
place  which,  though  used  as  a  dwelling,  is  by  reason  of  the  work 
carried  on  there  a  factory  or  workshop  within  the  meaning  of 
this  Act,  and  in  which  neither  steam,  water,  nor  other  mechanical 
power  is  used,  and  in  which  the  only  persons  employed  are 
menil)ers  of  the  same  family  dwelling  there ;  or  {b)  to  a  W(»rkshop, 
or  part  thereof,  which  is  conducted  on  the  system  of  not  cmjiloying 
any  child  or  young  person  therein. 
This  exception  has  been  extended  to  ilie  sinking,  cardboanl  making, 
]ia]tev  colouring  and  enamelling,  rolling  of  tea-lead:  the  making  of  gas- 
liolders,  boilers,  and  other  apparatus  partly  manufactured  in  the  open  air ; 
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non-textile  factories  in  which  the  nuW  processes  carried  on  are  the  processes 
of  calendering,  finishing,  hooking,  lapping,  or  making  np  and  packing  of  any 
yarn  or  cloth,  or  any  of  such  processes ;  the  processes  carried  on  in  non- 
textile  factories  of  calendering,  etc.,  any  yarn  or  cloth,  or  any  such  processes, 
and  none  other ;  non-textile"  factories  and  workshops  wherein  the  manu- 
factm-e  of  fire-works  is  carried  on ;  the  making  of  pork  pies ;  the  processes 
of  warping,  winding,  or  filling,  or  either  of  them,  as  incidental  to  the  w^eaving 
of  rihhons  in  workshops  ;  to  male  young  persons  employed  in  pattern-card 
making;  milling,  perforating,  and  gumming  postage  and  inland  revenue 
stamps;  non-textile  factories  in  which  are  carried  on  the  occupations  of 
preparing  cream  and  making  butter  and  cheese. 

PAUT  FOUR,  AS  AxMENDED  (s.  54). 

Additional  Half  Hour. 

The  exception  with  respect  to  the  employment  of  a  child,  young  person, 
or  woman  for  a  further  period  of  thirty  minutes,  wliere  the  process  is  in  an 
incomplete  state,  applies  to  tlie  factories  following;  that  is  to  say) — («) 
bleaching  and  dyeing  works ;  {h)  print  works ;  {c)  iron  mills  in  which  male 
young  persons  are  not  employed  during  any  part  of  the  night ;  {d)  foundries 
in  which  male  young  persons  are  not  employed  during  any  part  of  the 
night ;  and  {c)  paper  mills  in  which  male  young  persons  are  not  employed 
during  any  i)art  of  the  night;  and  (/)  non-textile  factories,  workshops,  or 
parts  thereof,  in  which  is  carried  on  the  process  of  baking  of  bread  or  biscuits. 

TAUT   FIVE,   AS    AMENDED   (s.    56). 

Overtime  for  Ferishahle  Articles. 

The  exception  with  respect  to  the  employment  of  women  for  nuiety-six 
days  in  any  twelve  months,  duruig  a  period  of  employment  beginning  at 
six  or  seven  o'clock  in  the  morning  and  ending  at  eight  or  nine  o'clock  in 
the  evening,  applies  to  a  factory  or  workshop,  or  part  thereof,  in  which  any 
of  the  following  processes  is  carried  on  ;  namely — 

The  process  of  making  preserves  from  fruit. 

The  process  of  preserving  or  curing  fish,  or 

The  process  of  making  condensed  milk. 
Non-textile  factories  in  which  are  carried  on  the  occupations  of  pre- 
paring cream  and  making  butter  and  cheese. 

PART   SIX,   AS   AMENDED   (s.    58). 
Nijlit  Work. 

The  exception  with  respect  to  the  employment  of  male  young  persons 
during  the  night  a]»])Hes  to  tlic  factories  following;  that  is  to  to  say — {a) 
blast  furnaces,  {h)  iron  mills,  (c)  letterpress  -  prhiting  works,  and  {d) 
paper  mills. 

This  exception  has  been  extended,  as  far  as  regards  male  young  persons 
of  at  least  sixteen  years  of  age,  to  oil-seed  crushing  mills ;  copper  and 
yellows-metal  rolling  mills ;  iron  and  metal  tuljc  works  in  which  the 
furnaces  used  are  Siemens  gas  furnaces ;  the  knocking  out  and  cutting 
departments  of  non-textile  factories  engaged  in  the  refining  of  loaf-sugar ; 
the  galvanizing  of  metal  in  non-textile  factories,  iron  and  metal  tube 
works  in  which  furnaces  arc  used ;  china-clay  works ;  and  classes  of  non- 
textile  factories  where  is  carried  on  the  process  of  iron-ore  washing. 


FACTOR  V  AXD  WORKS  1 10 1'  ACTS,  1878  TO  1895  24.', 

I'Airr   SEVEN,    AS   AMENDED   (s.    48). 

Spell. 

The  exception  respectiii;j;  the  coiitimunis  eiiiplf)yiucnt  in  certain  textile 
factories  during  the  winter  months  (jf  children,  youn;^'  ])erson.s,  and  woincn 
without  an  interval  of  at  least  half  an  hour  for  a  meal  fur  the  sauKj  perioil 
as  in  a  non-textile  factory,  applies  to  textile  factories  solely  used  for 
{a)  the  making  of  elastic  weh,  or  (b)  the  making  (jf  ribhon,  or  (c)  the 
making  of  trimming,  or  {d)  the  winding  and  tlirowing  of  raw  silks  or 
either  of  those  processes  ;  also  hosiery  factories. 

FOURTH  SCHEDULE,  AS  AMENDED  (ss.  93,  9G). 
List  of  Factokies  and  Workshoi's. 

PART    ONE. 

Non-  Textile  Factories. 

(1)  "  Print  works,"  that  is  to  say,  any  })remises  in  wiiich  any  persons 
are  employed  to  print  figures,  patterns,  or  designs  upon  any  cotton,  linen, 
woollen,  worsted,  or  silken  yarn,  or  upon  any  woven  or  felted  fabric  not 
being  paper. 

(2)  "  Rleaching  and  dyeing  works,"  that  is  to  say,  any  premises  in 
which  the  processes  of  l)leaching,  beetling,  dyeing,  ailendering,  finishing, 
hooking,  lapping,  and  making  up  and  })acking  any  yarn  or  cloth  of  any 
material,  or  the  dressing  or  finishing  of  lace,  or  any  one  or  more  of  such 
processes,  or  any  process  incidental  thereto,  are  or  is  carried  on.  (  "  Finish- 
ing "  means  the  tiuishing  which  is  incidental  to  the  operation  of  bleacliiug 
or  dyeing  {Howarth,  1862,  31  L.  J.  M.  C.  2G2) ). 

(3)  "  Earthenware  works,"  that  is  to  say,  any  place  in  which  persons 
work  for  hire  in  making  or  assisting  in  making,  finishing  or  assisting  in 
finishing,  earthenware  or  china  (1891,  s.  .".8)  of  any  description,  except 
bricks  and  tiles  not  being  ornamental  tiles. 

(4)  "  Lucifer-match  works,"  that  is  to  say,  any  place  in  which  persons 
work  for  hire  in  making  lucifer  matches,  or  in  mixing  the  chemical 
materials  for  making  them,  or  in  any  process  incidental  to  making  lucifer 
matches,  except  the  cutting  of  the  wood. 

(5)  "  Percussion-cap  works,"  that  is  to  say,  any  place  in  which  persons 
work  for  hire  in  making  percussion  caps,  or  in  mixing  or  storing  the 
chemical  materials  for  making  them,  or  in  any  process  incidental  to  nuxking 
percussion  caps. 

((3)  "  Cartridge  works,"  that  is  to  say,  any  place  in  which  persons  work 
for  hire  in  making  cartridges,  or  in  any  process  incidental  to  making 
cartridges,  except  the  manufacture  of  the  paper  or  other  material  that  is 
used  in  making  tlie  cases  of  the  cartridges. 

(7)  "  Taper-staining  works,"  that  is  to  say,  any  place  in  which  persons 
work  for  hire  in  printing  a  pattern  in  colours  upon  sheets  of  paper,  either 
by  blocks  applied  by  hand,  ov  by  rollers  worked  l>y  steam,  water,  or  other 
mechanical  })owcr. 

(8)  "Fustian-culling  works,"  lliat  is  to  say,  any  place  in  wliicli  persons 
work  for  hire  in  fustian  cutting. 

(9)  "  Blast  fm-naces,"  that  is  to  say,  any  lilast  furnace  or  otiier  furnace 
or  premises  in  or  on  which  the  process  of  smelting  or  otherwise  olttaining 
any  metal  from  the  ores  is  carrieil  on. 
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(10)  "  Copper  mills." 

(11)  "  Iron  mills,"  that  is  to  say,  any  mill,  forge,  or  other  premises  in 
or  on  which  any  process  is  carried  on  for  converting  iron  into  mallealtle 
iron,  steel,  or  tin  plate,  or  for  otherwise  making  or  converting  steel. 

(12)  "  Fonndries,"  that  is  to  say,  iron  foundries,  coi)per  foundries, 
brass  foundries,  and  other  i)remises  or  i)laces  in  wdiich  the  })rocess  of 
founding  or  casting  any  metal  is  carried  on  ;  except  any  premises  or  places 
in  which  such  process  is  carried  on  by  not  more  than  five  persons,  and  as 
sul)sidiary  to  the  repair  or  com])letion  of  some  other  work. 

(13)  "Metal  and  india-rul»lier  works,"  that  is  to  say,  any  premises  in 
which  steam,  water,  or  other  mechanical  power  is  used  for  moving 
machinery  employed  in  the  manufactm-e  of  machinery,  or  in  the  manu- 
facture of  any  article  of  metal  not  being  machinery,  or  in  the  manufacture 
of  india-rubber  or  gutta-percha,  or  of  articles  made  wholly  or  partially  of 
india-rubber  or  gutta-percha. 

(14)  "Paper  mills,"  that  is  to  say,  any  j)remises  in  which  the  manu- 
facture of  paper  is  carried  on  {Coles,  1864,  10  L.  T.  N.  S.  610). 

(15)  "  Glass  works,"  that  is  to  say,  any  premises  in  which  the  manu- 
facture of  glass  is  carried  on. 

(16)  "  Tobacco  factories,"  that  is  to  say,  any  premises  in  which  the 
manufacture  of  tobacco  is  carried  on. 

(17)  "  Letterpress-printing  works,"  that  is  to  say,  any  premises  in 
wliich  the  process  of  letterpress-printing  is  carried  on. 

(18)  "  Bookbinding  works,"  that  is  to  say,  any  premises  in  which  the 
process  of  bookbinding  is  carried  on. 

(19)  Flax  scutch  mills. 

PART   TWO. 
Non- Textile  Factories  and  Worlcshops. 

(20)  "  Hat  works,"  that  is  to  say,  any  premises  in  which  the  manu- 
facture of  hats  or  any  process  incidental  to  their  manufacture  is  carried  on. 

(21)  "  Eope  works,"  that  is  to  say,  any  })remises  being  a  ropery, 
rope  walk,  or  rope  work,  in  which  is  carried  on  the  laying  or  twisting  or 
other  process  of  preparing  or  finishing  the  lines,  twines,  cords,  or  ropes, 
and  in  which  machinery  moved  by  steam,  water,  or  other  mechanical 
power  is  not  used  for  drawing  or  sitinning  the  fil»res  of  Hax  hem}),  jute, 
or  tow,  and  which  has  no  internal  connnunication  with  any  Ijuildings  or 
premises  joining  or  forming  part  of  a  textile  factory,  except  such  com- 
munication as  is  necessary  for  the  transmission  of  power. 

(22)  "  Bakehouses,"  that  is  to  say,  any  places  in  which  are  leaked  bread, 
biscuits,  or  confectionery,  from  the  l)aking  or  selling  of  which  a  profit  is 
derived.     (See  Definitions,  etc.) 

(23)  "  Lace  warehouses,"  that  is  to  say,  any  premises,  room,  or  place 
not  included  in  bleacliing  and  dyeing  wf)rks  as  hereinbefore  defined,  in 
which  })ersons  are  employed  upon  any  maind'acturing  process  or  handicraft 
in  relation  to  lace,  subsequent  to  the  making  of  lace  upon  a  lace  machine 
moved  by  steam,  water,  or  other  mechanical  power. 

(24)  "  Shipljuilding  yards,"  tliat  is  to  say,  any  premises  in  wliich 
any  ships,  boats,  or  vessels  used  in  navigation  are  made,  finished,  or 
repaired. 

(25)  "  Quarries,"  tliat  is  to  say,  any  place,  not  being  a  mine,  in  which 
persons  work  in  getting  slate,  stone,  coi)rf»lites,  or  other  minerals.  (All 
quarries,  any  part  of  which  is  more  than  twenty  feet  deep,  are  now^  put 
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under  the  inspectors  under  the  Metalliferous  Mines  Regulation  Acts,  1872 
and  1875  (Quarries  Act,  1894,  ss.  1,  3)). 

(2G)  "  Pit  Ijanks,"  that  is  to  say,  any  place  aljove  grouml  adjacent  b)  a 
shaft  of  a  mine,  in  whidi  place  the  employment  of  women  is  not  regulated 
l.y  the  Coal  Mines  Regulation  Act,  1872,  or  the  j\Tetalliferous  Mines  Re- 
gulation Act,  1872,  whether  such  i)lacc  does  or  does  not  form  part  of 
the  mine  within  the  mcaniu'j;  of  those  Acts. 


FIFTH  SCHEDULE  (s.  97). 
Special  E.xemptions. 
Straw  riaiting.         Fillow-lace  Making.         Glove  Making. 

Factum  praestandum.— See  Ohmcation;  Decuee;  DEiiiou.-i 
(Scotland)  Act,  1881);    Lmit;isu-\.ment  for  Debt. 


Faculty.— See  Power  :  Trcst. 

Fairs  and  Markets.— The  right  of  holding  fah-s  was  hi 
ancient  times  granted  by  the  sovereign,  and  there  are  many  instances  in 
which  sucli  rights  have  been  granted  to  burghs  and  private  persons.  The 
privilege  of  fairs  was  that  no  goods  brimght  to  them  could  be  attached  or 
l)erson'^irreste(l  on  them  for  anterior  deljts,  but  only  for  crimes  committed  or 
( lebts  contracted  during  the  fair  (Gibson,  1552,  Mor.  4145).  By  Statutes  1535, 
c.  2G;  1540,  c.  98;  and  1579,  c.  26,  forestalling  (i.f.  buying  merchandise 
coming  to  the  market  before  it  is  presented  there)  or  regrating  {i.e.  buying 
g(H)ds  in  the  market  and  reselling  the  same  within  four  miles  thereof)  were 
prohibited  and  made  severely  punishal)le.     These  Acts  have  long  been  in 

desuetude. 

By  the  law  of  Scotland,  ditloring  in  the  points  from  the  English  law, 
stolen  property  sold  at  a  fair  might  be  recovered  by  the  true  owner  (Bishop 
of  Caitlmcss,  1G29,  :Mor.  4145).  The  person  to  whom  a  right  of  fab  had  been 
granted  was  allowed  to  levy  tolls  or  customs,  but  only  to  the  extent 
authorised  by  his  grant  or  by  immemorial  custom. 

In  addition  to  grants  by  the  sovereign,  many  Acts  uf  Parliament  were 
])assed  during  the  sixteenth  century,  conferring  the  right  of  holding 
markets  and  granting  power  to  collect  toUs  and  customs.  Any  right  of 
fair  granted  was  sul)ject  to  other  rights  of  the  same  nature  which  had  been 
])revTously  conferred,  and  which  could  not  be  restricted  (ia/co/if?-,  1G42,  ^lor. 
414G).  In  another  case,  a  grant  was  given  by  the  Crown  to  a  burgh  of  the 
sole  right  of  holding  fairs \vithin  a  radius  of  two  miles  of  the  town.  It 
was  held  that  the  right  so  given  had  denuded  the  S(j\-ereign  of  all^  power 
t(^  authorise  other  markets  within  the  boundary  (}[<ujistrat€S  of  SUrling, 
170G  :^Ior.  4148).  There  are  numerous  Acts  of  the  Scots  Parliaments  dealing 
with 'fairs  :  145G,  c.  9  ;  1503,  c.  36  ;  1581,  c.  5.  These  Acts  prohibited  fairs 
being  held  on  Sundays  or  in  kirks,  and  appointed  censors  to  imprison  profane 

swearers  at  fairs.  i   v  •      /  .i 

Fairs  and  markets  are  now  regulated  bv  the  .Markets  and  Ivurs  Llauses 
Act,  1847, 10  &  11  Vict.  c.  14.  The  provisions  of  the  Act  are  very  numerous, 
and'  deal  with  the  construction  of  markets,  erection  of  slaughter-houses, 
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weighing  of  goods  and  carts,  tolls,  and  bye-laws.  By  the  Markets  and  Fairs 
(Weighing  of  Cattle)  Act,  1887,  50  &  51  Vict.  c.  27,  it  was  enacted  that,  at 
or  near  all  fairs  or  markets,  accommodation  should  be  provided  for 
weighing  cattle,  and  that  either  a  buyer  or  seller  should  have  the  right  to 
have  cattle  weighed.  Tlie  Secretary  for  Scotland  had  power  to  exempt 
any  market  in  Scotland  from  the  provisions  of  the  Act,  but  by  54  &  55 
Vict.  c.  70  the  powers  vested  in  him  were  transferred  to  the  Board  of 
Agriculture.  The  last-mentioned  Act,  The  ]\Iarkets  and  Fairs  (Weighing  of 
Cattle)  Act,  1891,  provided  for  a  return  by  the  market  authorities  of  certain 
markets,  to  the  Board  of  Agriculture,  of  tlie  number  of  cattle  entering 
the  market,  the  weight  of  the  cattle  weighed  and  the  prices  obtained 
for  cattle  sold.  A  schedule  to  the  Act  gives  five  markets  in  Scotland  the 
authorities  of  which  are  called  on  to  make  a  return,  namely,  Aberdeen, 
Dundee,  Edinburgh,  Glasgow,  and  Perth ;  but  the  Act  gives  power  to  the 
Board  of  Agriculture  to  increase  the  number.  Auctioneers  are  required  to 
provide  at  their  marts  facilities  for  weighing  cattle. 

By  sec.  277  of  the  Burgh  Police  (Scotland)  Act,  1892,  55  &  56  Vict. 
c.  55,  wide  powers  are  granted  to  the  Commissioners  as  to  markets  and 
market-places.  They  may  establish  new  markets,  provided  they  do  not 
interfere  with  the  existing  rights  and  privileges  of  any  person.  The  power 
to  levy  tolls  cannot  be  exercised  till  tlie  tolls  proposed  have  been  approved 
by  the  Sheriff'. 

The  rights  of  the  public  in  markets  and  market-places  were  considered 
in  two  recent  cases.  The  magistrates  of  Edinburgh  were  held  not  entitled 
to  exclude  the  public  from  a  market-place  for  three  weeks,  and  assign  part 
of  a  public  street  for  the  purposes  of  the  market  {Bladde,  1884,  11  R.  783 ; 
13  R.  (H.  L.)  78 ;  see  also  Murray,  1893,  20  R.  908). 

[Bell,  Prin.  664;  Ersk.  i.  4.  29;  Bankt.  i.  19.  12-15;  Kames,  Statute 
Lavj,  under  heading  "  Fairs."] 

See  Engrosser  ;  Forestalling  ;  Regrating. 


Falcidia  portio. — An  heir  who  was  directed  to  pay  away  nearly 
the  whole  estate  in  legacies,  would  be  likely  to  refuse  to  enter  on  the 
inheritance,  and  incur  the  liabilities  of  an  heir  without  the  prospect  of 
substantial  advantage  to  himself.  The  result  of  his  refusal  would  be  that 
the  testament  would  fail ;  and  the  legatees  would  receive  none  of  the 
benefits  intended  for  them.  In  these  circumstances,  it  was  advisable, 
in  the  interests  of  all  the  parties  concerned,  that  some  substantial  induce- 
ment should  be  held  out  to  the  heir  to  induce  him  to  enter.  Various 
statutes  were  passed  with  this  purpose,  but  the  object  aimed  at  was 
not  effectually  secured  till  the  Lex  Falcidia  was  passed  in  40  B.C.  The 
terms  of  the  lex  are  set  forth  in  Dig.  35.  2.  1.  pr.  It  enacted  that  no 
testator  should  leave  in  legacies  more  than  three-fourths  of  his  estate, 
so  that  the  remaining  fourth  should  be  secured  for  the  heir,  free  of 
legacies.  This  fourth  is  the  Faleidia  portio  or  Falcidia  quarta.  If  the 
aggregate  value  of  the  legacies  charged  on  the  heir  exceeds  three-fourths  of 
the  inheritance,  all  the  legacies  suffer  a  proportional  al)atement,  so  tliat  one 
clear  fourth  remains  for  the  heir.  In  the  first  instance,  the  Lex  Faleidia 
apijlied  only  to  legacies.  The  SC.  Pegasianum  (75  a.d.)  subsequently  ex- 
tended it  to  Jidei  commissa  {Ind.  ii.  23.  5) ;  and  finally,  in  the  time  of 
Septimius  Severus,  it  was  extended  to  donations  mo7iis  causa  (L).  24.  1.  32. 
1;  31.  77.  1).  The  inheritance  is  valued  as  at  the  testator's  death.  The 
testator's  debts  and  funeral  expenses,  the  expenses  of  administration,  and 


FALSE  CLALMS  IN  JJAXKItriTCY  24'J 

certain  other  charges,  are  deducted.  Three-fourths  of  what  remains  is 
then  set  apart  for  the  legatees ;  and,  under  no  circumstances,  can  they  ever 
demand  more.  The  rest  goes  to  the  heir,  \vl>o  profits  l)y  any  increase, 
and  loses  liy  any  decrease,  in  the  estate,  which  occurs  before  his  entry. 
Nothing  that  the  heir  might  have  got  from  the  testator  by  legacy,  jid*i 
comviissiim,  or  donation  mortis  causa,  was  included  in  it,  unless  the  testator 
so  directed  (i>.  35.  2.  20).  Justinian,  by  Nov.  1.  2.  2,  enaljled  the  testator, 
by  exju-ess  declaration,  to  deprive  the  lieir  of  tlie  Falcidia  poj-tiu.  The 
right  to  deduct  tlie  portio  did  not  exist  in  the  case  of  certain  kinds  of 
legacies,  e.g.  those  for  pious  purposes,  or  those  which  went  to  make  up  the 
legitima  2Mrs.—[In4.  ii.  22  ;  Gains,  ii.  224-228  :  J). :'."..  2  :  CoJ.  G.  .^0  :  Stair, 
iii.  8.  12.  1:5.  14] 

Fallow. — See  Cropping. 


Falsa  dcmonstratio  non  nocct. — An  erroneous  descrip- 
tion, of  a  pers(jn  or  a  subject,  does  not  injure.  Thus  a  legacy  is  valid,  although 
there  may  be  an  error  in  naming  or  describing  the  legatee — dumniodo 
conslet  dc  persoiui,  provided  it  be  evident,  from  the  whole  circumstances,  who 
is  the  individual  meant.  For  example,  in  Macfarlancs  Trs.  (1878,  G  K.  288) 
a  legacy  in  favour  of  "  my  late  brother  James'  son "  was,  in  the  circum- 
stances of  the  case,  held  effectual  to  the  only  child  of  James,  who  was  a 
daugliter,  A  testator  left  a  legacy  to  his  niece  E.,  and  "  to  each  of  the 
other  three"  children  of  his  brother  J.  £2000.  J.,  however,  left  four 
children  other  than  E. ;  and  it  was  held  that  the  legacy  was  effectual  to  the 
whole  four  other  children  of  J.  {Brvcc's  Tr.,  1878,  5  E.  722.  See  also 
Millars  Trs.,  1891,  18  K.  989;  Lord  Lovat,  1884,  11  E.  1119;  Kcillcr,  1824, 
8  S.  396,  0.  E.  279  ;  Scottish  Missionary  Society,  1858,  20  D.  634).  Similarly, 
if  there  be  a  wrong  description  of  the  subject  bequeathed,  this  does  not 
void  the  bequest,  provided  there  is  no  doubt  as  to  the  thing  intended  to  be 
specified  {Bruce  s  Trs.,  1875,  2  E.  775 ;   JVright's  Trs.,  1870,  8  M.  708). 

[M'Laren,  Wills  and  Succession,  i.  336  et  seq.;  Craigie,  Conveyancing 
(Mov.),  2ml  ed.,  534 ;  Trayner,  Latin  3faxims.] 


False    Claims    in    Bankruptcy.— By    the    Bankruptcy 

(Scotland)  Act,  185G  (19  l^  20  Viet.  c.  7i»),  s.  178,  it  is  enacted  that:  "If 
any  person  shall  be  guilty  of  wilful  falsehood  in  any  oath  made  in  pursuance 
of  this  Act,  he  shall  be  liable  to  a  prosecution  either  at  the  instance  of  Her 
Majesty's  advocate  or  at  the  instance  of  the  trustee  with  the  concurrence 
of  Her  :\Iajesty's  Advocate,  provided  that  in  the  latter  case  the  prosecution 
shall  be  autliorised  ])y  a  maj(U-ity  of  the  creditors  present  at  a  meeting  to 
be  called  for  the  purpose ;  and  such  person  shall,  on  conviction,  besides  the 
awarded  })unishment,  forfeit  to  the  trustee,  for  behoof  of  the  creditors,  his 
whole  riglit  claim  and  interest  in  or  upon  the  sequestrated  estate,  and  the 
same  shall  be  distributed,  either  under  the  sequestration,  or,  if  it  be  closed, 
untler  a  process  of  multiplepoindin^,  as  is  hereinbefore  provided." 

By  the  Debtors  (Scotland)  Act,  1880  (43  &  44  Vict.  c.  34),  s.  14.  it  is 
provided  :  "  If  any  creditor  under  any  petition  for  sequestration  or  cessiL>,  or 
disposition  ouinium  honorum,  wilhxWy,  and  with  intent  to  defraud,  niakes 
any  false  claim,  or  makes  or  tenders  any  proof,  atliilavit,  dei-laration,  or 
statement  of  account  which  is  untrue  in  any  material  particular,  he  shall  be 
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deemed  guilty  of  a  ciinie  and  oflence,  and  on  conviction  tliereof  shall  be 
liable  to  be  imprisoned  for  any  time  not  exceeding  one  year,  ^vitll  or  without 
hard  labour." 

In  addition  to  the  penalties  impu.scd  l>y  these  enactments,  a  debtor  or 
creditor  who  is  guilty  of  ^Yilful  falsehood  in  any  oath  taken  by  liini  is  liable 
at  common  law  to  be  prosecuted  for  perjury  (seeBhdr,  1889, 16  li.  325,  per 
Ld.  Pres.  Inghs  ;  43  &  44  Vict.  c.  34  s.  16). 

A  bankrupt  under  sequestration  or  cessio  is  deemed  guilty  of  a  crime 
and  oflence,  and,  on  conviction  before  the  Court  of  Justiciary  or  before  the 
Sherifl'  and  a  jury,  is  liable  to  be  imprisoned  for  any  time  not  exceeding  two 
years,  or  by  the  Sheriff  without  a  jury,  for  any  time  not  exceeding  sixty 
days,  with  or  without  hard  labour,  "  if,  laiowing  or  believing  that  a  false 
claim  has  been  made  by  any  person  under  the  sequestration,  he  fails  for 
the  period  of  a  month  from  the  time  of  his  acquiring  such  knowledge  or 
belief  to  inform  the  trustee  thereof"  (43  &  44  Vict.  c.  34,  s.  13). 

It  is  the  duty  of  the  trustee  in  any  process  of  sequestration  or  cessio  to 
report  all  offences  under  the  Debtors  Act  to  the  presiding  judge,  who  niust 
on  such  representation,  or  of  his  own  motion,  direct  information,  in  all 
such  cases  as  he  thinks  ought  to  be  prosecuted,  to  l^e  laid  before  the  Lord 
Advocate,  who  directs  such  in([uiry  and  takes  such  proceedings  as  he  thinks 
fit  {ih.  s.  15). 


Falsehood,  Fraud,  and  Wilful  Imposition.— False- 
hood is  a  generic  term,  and  includes  all  those  ohences  of  which  the  essen- 
tial characteristic  is,  that  there  is  either  a  fraudulent  imitation  of  the 
truth  or  a  fraudulent  suppression  of  the  truth,  to  the  prejudice  of  another. 
This  general  term  thus  includes  the  following  offences:  (1)  Fkaud  (q.v.); 
(2)  Falsehood  by  Writ,  which  embraces  (a)  Forgery  {q.v.) ;  (h)  Falsehood, 
liy  fabricating  writnigs  where  the  crime  does  not  come  up  to  forgery;  (3) 
Possession  of  bank  notes  or  stamp  forgeries  or  instruments;  (4)  Vending 
forged  bank  notes;  (5)  Falsehood  in  registering  births,  marriages,  and 
deaths;  (6)  Bankruptcy  Frauds;  (7)  CoiNiNCi  {q.v.). 

Falseliood  by  writ,  wliich  does  not  come  up  to  forgery,  occurs  when  false 
certificates  of  marriages  or  Ijanns  are  fabricated  and  used  {Crih.^on,  1848,  Ark, 
489) ;  when  persons  sign  deeds  as  witnesses  who  were  not  present  at  the 
execution ;  when  a  false  date  is  placed  on  a  writ ;  when  letters  expressed  in 
the  third  person  are  fraudulently  fabricated ;  when  falsified  balance  sheets 
are  fraudulently  used  as  true  {City  Bank  Directors,  1879,  4  Coup.  161); 
when  bills  are  vitiated,  erasures  or  interlineations  fraudulently  made,  or 
deeds  or  documents  are  mutilated  or  destroyed. 

By  tlie  Act  17  &  18  Vict.  c.  80,  s.  60,  it  is  criminal  for  any  person, 
knowingly  and  wilfully,  to  make,  or  cause  to  be  made,  any  false  entry  in  the 
register  of  births,  marriages,  and  deaths,  or  to  give  any  false  information  as 
to  the  particulars  which  liave  to  enter  the  register.  The  statutory  penalty 
is  penal  servitude  for  seven  years,  or  imprisonment  for  two  years  (see 
Greig,  1856,  2  Irv.  357:  Askeiv,  1856,  2  Irv.  491  :  Kinnison,  1870,  1  Coup. 

457). 

The  nomcn  juris,  "  falsehood,  fraud,  and  wilful  imposition,"  is  used  in  the 
libel  when  the  offence  committed  is  what  is  popularly  known  as  swindling 
or  cheating.    (See  also  Fraudulent  Bankruptcy  ;  False  Claims,  etc.) 


False  Swearing.— See  Perjury. 
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I  False  Weights;    False   lYIeasiires.— See  Weights  and 

AIlCASL'UKS. 


Falsifying"  of  Books. — By  tla'  1.)lIi  sectuju  of  the  Debtors 
(Scotland)  Act,  1.S80  (4.':>  &  44  Vict.  c.  34),  it  is  provided  inter  alia  that  a 
debtor  in  a  process  of  sequestration  or  cessio  shall  l)e  deemed  guilty  of  a 
crime  and  oltence  if,  after  the  presentation  of  the  petition  f(jr  seijuestration 
or  cessi(j,  or  within  four  niontlis  next  before  such  presentation,  "  he  makes 
or  is  privy  to  the  making  of  any  false  entry  in  or  otherwise  falsifying  any 
book,  document,  paper,  or  writing  all'ecting  or  relating  to  his  property  or 
attairs."  On  conviction  l)efore  the  Court  of  Justiciary  or  before  the  Sherill' 
and  a  jury,  the  debtor  is  liable  to  be  imprisoned  for  any  time  not  exceeding 
two  years,  or  if  by  the  Sherih'  without  a  jury,  for  any  time  not  exceeding 
sixty  days,  with  or  without  hard  labour  {ih.). 


Familiae  erciSCUndae  actio. — This  was  one  of  the  divisory 
actions  in  Eoman  law.  Any  one  of  a  number  of  joint-heirs  could,  by  this 
action,  compel  a  judicial  division  of  the  inheritance.  In  the  action  the 
judge  adjusted  any  claims  l)y  one  of  the  joint-heirs  against  the  others, 
in  respect  of  debts  paid  Ijy  him,  outlay  on  the  estate,  management,  etc. 
(Stair,  i.  7.  15).  Certain  res  hercditarm  were  exempted  from  partition 
(D.  10.  2.  44.  pr.).— [/yrs/.  iii.  27.  4,  and  iv.  17.  4:  Bankl.  i.  S.  :UJ:  Stair,  i. 
7.  15.] 


Fatal  Accidents  Inquiries.— I.  Methods  of Ixquiry. — 
Fatal  accidents  may  be  arranged  in  ten  classes,  according  to  the  procedure 

prescri])ed  for  investigating  tiie  circumstances  of  each  case : — 

(1)  Non-industrial  accidents, — boating,  bathing,  riding,  driving,  shooting, 

etc. ;  in\'estigation  ])y  Procurator-Fiscal. 

(2)  Accidents  to  prisoners;  public   inquirv  by  Sherift'  under  40  &  41 

Vict.  c.  53,  s.  53. 

(3)  Industrial  accidents ;  public  inquiry  by  Sheriil  and  jury  mider  58 

&  59  Vict.  c.  36. 

(4)  xlccidents  in  mines  and  quarries ;  public  inquiry  bv  Home  Ottice 

under  35  &  36  Vict.  c.  77,  50  &  51  Vict.  c.  58,  and  57  c<c  58  Vict, 
c.  42. 

(5)  Accidents    in   factories  and  workshops;    public    inquiry   by  Home 

Office  under  41  Vict.  c.  IG,  54  &  55  Vict.  c.  75,  and  58  «fc  50 
Vict.  c.  37. 

(6)  Accidents  from  explosives;  public  inquirv  bv   Home  Office  under 

38  Vict.  c.  17. 

(7)  Accidents  in  dangerous  employments;  public  inquiry  by  Board  of 

Trade  under  57  &  58  Vict.  c.  28,  amended  by  o'^  &  59  Vict.  c.  37, 
s.  54. 

(8)  Accidents  on   railwavs;   public    in(|uiry  liy  Board  of  Trade  under 

34  &  35  Vict.  c.  78^  and  36  c^'  37  Vict.  c.  76,  s.  5. 

(9)  Accidents  from  boiler  explosions;  public  inquiry  by  Board  of  Trade 

under  45  &  46  Vict.  c.  22,  and  53  &  54  Vict.  c.  ;>5 ;  and 
(10)  Act'idents  on  lioard  shi]\s  and  boats;    public  inquiry  by  Board  of 
Trade  under  57  &  ^'i  N'ict.  c.  60. 
This  article  is  restricted  to  public  inquiries  in  regard  to  fatal  industrial 
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accidents,  which  arc  regulated  In'  the   provisions  of  the  Fatal  Accidents 
Inquiry  (Scotland)  Act,  1895. 

II.  ExTEXT  OF  THE  AcT  OF  1895. — The  Statute  extends  to  and 
includes  all  cases  of  death  of  any  pen-son  or  jtorsons  occurring  under  the 
fLiUowing  circumstances : — 

(«)  When  the  person  deceased  was  either  employer  or  awployetl ; 

{h)  When  he  was  engaged  in  Scotland  in  an  inclustricd  em])loyment  or 
oceupeition,  i.e.  employment  or  occupation  in  the  performance  or 
superintendence  of  any  manual  labour,  or  in  the  working,  manage- 
ment, or  superintendence  of  machinery,  appliances,  or  animals  used 
in  the  prosecution  of  any  work  ; 

(f)  When  his  death  was  due,  or  reasonably  believed  to  be  due,  to  accident ; 
and 

((/)  When  such  accident  occurred  in  the  course  of  his  industrial  employ- 
ment or  occupation  (58  &  59  Vict.  c.  36,  ss.  2  and  7). 

III.  PjiocEEDiNGS  BEFORE  INQUIRY. — Upou  the  occurrencc  of  a 
death  to  which  the  Act  extends,  the  Procuiator-Fiscal  of  the  county  or 
district  in  which  the  accident  has  taken  place  proceeds  to  collect  evidence 
(s.  3  (1));  presents  forthwith  to  the  Sheriff'  a  petition  craving  him  to  hold 
a  pul)lic  inquiry  (ss.  3  (1),  3  (2),  and  4(1));  furnishes  to  the  Sheriff  Clerk  the 
names  and  addresses  of  the  wife,  husband,  or  nearest  knowm  relative,  and 
the  employer  (if  any)  of  each  person  killed  (s.  3  (1));  and  cites  the 
necessary  witnesses  and  havers  to  attend  at  the  inquiry.  The  Sheriff  Clerk 
procures  the  Sheriff's  order  directing  an  inquiry  to  be  held  (s.  4  (1)  ) ;  and 
intimates  the  appointed  time  and  place  to — 

{a)  Tlie  wife,  husband,  or  nearest  known  relative  of  each  person  killed 
(s.  4(2)); 

(&)  His  employer  (if  any)  (s.  4  (2) )  ; 

(c)  The  nearest  consul  of  the  country  to  which  he  belonged,  if  a 
foreigner ; 

{d)  The  master  or  senior  officer  of  Ins  ship,  if  a  foreign  seaman  ;  and 

(c)  Any  Government  official  or  department  empowered  to  cause  a  public 
inquiry  to  be  held  in  virtue  of  the  Statutes  mentioned  in  iJiv. 
I.,  supra,  and  sinnlar  Acts  of  Parliament  (s.  4  (2) ). 

He  also  advertises  the  same  particulars  in  a  newspaper  circulating  in 
the  district,  or,  if  there  ])e  more  than  one,  in  two  of  them  (s.  4  (2)). 

The  Sheriff'  may  grant  warrant  to  secure  articles  for  production  at  the 
iiKjuiiy;  and  may  inspect  premises,  machinery,  etc.,  with  or  without  the 
jury,  or  grant  warrant  for  their  inspection  by  any  named  person  (s.  5  (2)). 
Tlie  Secretary  for  Scotland  appoints  a  competent  person  to  hold  the  inquiry, 
if  the  Sheriff  is  for  any  sufficient  cause  unable  to  do  so  (s.  4  (3)).  The  Sheriff 
Clerk  makes  up  from  the  Sheriff  Court  Jury  Book  a  list  of  ten  common 
and  five  special  jurors,  to  serve  on  all  the  inquiries  to  be  held  on  the  same 
day,  whom  he  cites  in  the  manner  provided  by  Statute  for  the  citation  of  jurors 
in  civil  cases  (s.  4  (4)  and  4  (10)).  See  Citation  of  Juky.  Employers  and 
fellow-servants  of  persons  killed  are  not  competent  jurors  (s.  4  (6)). 

IV.  Proceedings  a  t  Inquir  y. — The  inquiry  is  open  to  the  pul)lic"(s.  5(1)). 
The  Procurator-Fiscal,  or,  in  his  necessary  absence,  his  duly  cpialified  depute, 
attends  in  the])ul)licinterest(s.  5(1)).  The  followingparties  may  also  appear  at, 
take  part  in,  and  adduce  evidence  at  the  incpury,  eitlier  by  themselves  or  by 
ccninsel,  agents,  or  other  persons  allowed  by  the  Sherilf,  namely,  (a)  the  wife 
or  hus])and  and  relatives  of  each  person  killed  in  the  accident ;  (&)  the  employer 
of  such  person  ;  {c>j  H.M.  Inspectors  of  Mines,  Factories,  and  Worksliojis  :  {d) 
fellow-servants  of  any  person  killed ;  and  {e)  any  other  person  whom  the 
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Slicriff  considers  U>  Iiuvl'  u  jiisL  iuleresL  in  the  iii(|uiiy  (s.  5  (8)).  Tlie 
Slierilf  Clerk  chooses  by  ballot,  in  the  nuuiuer  prescribed  by  tlie  Court  of 
Session  Act,  1SG8,  s.  44,  a  jury  of  five  coiunion  and  two  special  jurors 
(s.  4  (5)).  The  statutory  provisi(jns  as  to  challenges  do  not  aj)ply,  but  any 
]mrty  interested  in  the  impiiry  may  ol)ject  to  a  person  balloted,  and  if  the 
Sheriff  considers  that  sufficient  cause  has  been  slicnvn,  he  does  not  allow  such 
person  to  serve  upon  the  jury  (s.  4  (G)).  The  jurors  are  then  sworn 
accordiuff  to  the  existing  statutory  provisions  Cs.  4(10)).  The  Procurator- 
Fiscal  adduces  evidence,  including  such  nuidical  or  skilled  evidence  as  he 
considers  exi)edient,  in  regard  to  the  cause  or  causes  of  the  death  or  deaths 
and  the  circumstances  of  the  accident  (s.  5  (1)).  Other  parties  appearing 
may  do  likewise  (s.  5  (."'))).  The  examination  of  any  person  as  a  witness  or 
haver  does  not  bar  subsequent  criminal  proceedings  against  him ;  but  no 
witness  is  compellable  to  answer  a  question  tending  to  show  that  he  is 
guilty  of  a  crime  or  oll'ence  (s.  5  (4)).  The  evidence  is  taken  on  oath,  the 
witnesses  are  subject  to  cross-examination,  and  the  jn-ocedure  is  similar  to 
that  in  a  trial  by  the  Sheriff  and  a  jury  (s.  5  (4)).  The  evidence  is  taken 
down  in  writing  at  length  or  in  shorthand,  as  the  Sheriff  directs,  and  under 
his  control  and  sui)ervision  (s.  5  (4)).  At  the  conclusion,  i)arties  may  be 
heard,  and  the  Sheriff  may  sum  up  (s.  4  (7)).  The  jury  return  a  verdict 
either  unanimously  or — after  at  least  one  hour's  enc-losure  (s.  4  (8)) — by  a 
majority,  setting  forth,  so  far  as  the  particulars  have  been  proved:  (a) 
when  and  where  the  accident  took  place;  (b)  when  and  where  the  death  or 
deaths  took  place :  and  (c)  the  cause  or  causes  of  such  death  or  deaths 
(s.  4  (7)).  This  verdict  is  recorded  in  the  Sheriff  Court  Books  (s.  5  (5)),  and 
is  not  com})etent  to  be  given  in  evidence,  or  to  Ije  founded  on,  in  any 
subsequent  judicial  i)roceeding,  civil  or  criminal,  arising  out  of  the  same 
accident  (s.  6).  Opinions  differ  as  to  whether  the  jury  are  entitled  to 
express  an  opinion  ascribing  fault  to  a  named  individual. 

l^XAMPLE   OF  VkuUICT. 

Thejiu'v  uiuuiiiuourily  Hud  that  David  Jones  within  designed,  at  11  o'clock  in  the 
forenoon  of  2nil  February  1897,  in  tlie  course  of  liis  employment  as  an  engineer  in  the 
service  of  the  Stratlinairu  Iron  Company  at  their  foundry  in  Muirton  Lane,  Invcrne.'s-*, 
while  raising  an  iron  Keaui  by  means  of  a  crane,  was  accideiUally  struck  upon  the  head 
by  the  said  beam,  whicli  fell  inconsequence  of  the  breaking  of  a  chain  ;  further  tind  that 
the  said  David  Jones  died  at  4  o'clock  in  the  afternoon  of  4th  February  1897,  within 
the  Northern  lutirmary,  Inverness  ;  and  further  hud  that  tlie  cause  of  his  ileath  Wiis 
fracture  of  the  skull,  the  result  of  injuries  susUuned  by  him  in  the  said  accident. 

V.  Pkoceedixgs  after  Ixquiry. — The  Sheriff  Clerk  pays  to  each  jurnr 
impanelled  five  shillings  'per  diem  and  travelling  expenses  (s.  4  (9)). 
He  recovers  the  amount  from  the  county  or  burgh  within  which  the 
accident  took  place  (s.  4  (9)).  The  rrocurator-Fiscal  }>ays  to  the  witnesses 
cited  by  him  such  sums  as  are  allowed  to  Crown  witnesses  attending  a  criminal 
trial  by  jury  in  the  Sheriff  Court  (s.  5  (6)).  lie  obtains  from  the  Sherilf 
Clerk  a  copy  of  the  petition,  the  recorded  evidence  or  a  copy,  any  reports 
and  productions  or  copies  (if  in  writing),  and  a  co])y  of  the  verdict ;  all 
which,  with  the  usual  schedule  for  the  Iicgistrar  of  Deaths,  and  a  report  of 
the  circumstances,  he  transmits  to  the  Crown  Agent  (s.  o  (5) ).  Co})ies  of 
the  petition,  evidence,  and  reports  are,  on  requisition,  furnished  by  the 
Sheriff  Clerk  to  H.M.  Inspectors  of  Mines  nr  Factories  (s.  5  (5) ) :  and  copies 
are  also  obtainable,  on  payment,  by  any  person  interested  (s.  5  (5)).  The 
Act  does  not  alter  or  atfect  the  existing  law  and  practice  as  to  inquiry  and 
report  by  the  Procurator-Fiscal ;  as  to  the  powers  of  the  Lord  Advocate 
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to  order  public  inquiries  to  be  beld  :  ov  as  to  criuiiual  proceedings  against 
any  person  responsible  for  a  death  (s.  6). 

[Brown,  Proccdtirc  in  Accident  Inquiries  and  Investigations  in  Scotland, 

1897.] 

Father.— See  Paeent  AND  Child;  Affiliation;  Bastaed;  Cueatoe. 

Fatuous  Person.— See  Insanity. 

Fault.— See  Culpa;  Sale;  AVaeeanty. 

Feal  and  Divot:  Fuel. — Among  the  minor  rural  servitudes 
known  to  the  law  of  Scotland  are  included  the  servitudes  of  feal  and  divot 
and  of  fuel.  Tliere  is  practically  no  distinction  between  these  two  rights. 
"  The  servitude  of  feal  and  divot  is  the  right  one  has  of  turning  up  feals  or 
divots  from  the  surface  of  the  servient  tenement,  and  carrying  them  off  for 
thatch  to  his  house,  or  for  the  other  uses  of  the  dominant  tenement. 
Much  like  to  this  is  the  servitude  of  fuel,  which  is  a  right  of  raising  turf 
or  peats  from  the  servient  moss  or  peat  land  for  fuel  to  the  inhabitants  of 
the  dominant  tenement"  (Ersk.  ii.  9.  17).  The  rights  are  usually,  though 
not  necessarily,  associated  with  the  right  of  pasturage  {Haining,  1668,  Mor. 
2459  ;  see  Common  Pasturage).  Both  these  servitudes  imply  a  right  to  use 
the  nearest  ground  of  the  servient  tenement  for  the  purpose  of  laying  out 
and  drying  the  turf,  peats,  or  feal ;  and  also  a  right  of  access,  generally  by 
cart-road,  to  the  ground  {Ross,  1751,  Mor.  14531 :  Dugtiid,  1748,  Mor.  14536) ; 
grass  for  the  horses  employed  {Uingwall,  1797,  3  Pat.  564).  Neither  of 
these  servitudes  is  to  be  extended  further  than  "what  is  sufficient  to 
answer  the  purposes  of  those  who  possess  and  have  their  actual  residence 
upon  the  grounds  found  entitled  to  the  servitude  "  (Brown,  1775,  Mor.  14542  ; 
Watson,  1667,  Mor.  14529,  1  Bro.  Supp.  615  (where  the  right  was  restricted 
to  such 'part  of  a  muir  as  was  sufficient  for  tlie  use  of  tlie  servitude)).  Tlie 
only  recent  case  in  which  such  a  servitude  was  judicially  discussed  is 
Grierson,  1882, 9  Pt.  437.— [See  Bankt.  pp.  986, 1014  ;  Stair,  ii.  7. 13  ;  Ptankine 
on  Landoivnership,  3rd  ed.,  399,  and  cases  there  cited.] 

Fear. — See  ExTOETiON. 

Feciales.— Sec  Jus  feciale. 

Fees.— See  Expenses;  Honoeaeium;  Advocate. 

Fee  and  Liferent.- See  Liieeent. 

Fee- Fund. Fee-fund  dues   were  first  esta1)lislied  in   1810  by  50 

Ge-j.  in.  c.  112.     Tiiat  Act  ab(jlisiied  tlie  former  dues  of  Court,  which  were 
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]);iyaljlc  to  Uic  Clerks  of  Session.  A  collector  of  fee-fund  was  appointed, 
and  it  was  his  duty  to  collect  fees  specified  in  a  schedule  to  the  Act.  No 
pajicr  could  he  lodged  hefore  the  dues  had  been  paid.  The  Court  of  Session 
Act  of  I808,  1  &  2  Vict.  c.  118,  ]>io\ided  that  a  salary  of  £400  should  he 
paid  to  the  collector  of  the  fee-fund.  An  accountant  was  also  appointed 
A  schedule  to  the  Act  contained  a  new  table  of  fees.  By  the  Tujiils 
Protection  Act,  1849,  12  &  L!  ^'i(■t.  c.  51  a  fee-fund  was  established  in 
connection  with  jiidicial  factories.  By  the  Court  of  Laws  Fees  Act 
(Scotland),  1808,  ."il.  &  '.VI  Vict.  c.  55,  it  was  provided  that  the  Cornniissioncrs 
of  Her  Majesty's  Treasury  nii^ht,  after  notice  j)ul)lished  in  the  Gazette,  declui-e 
that  all  fees  payable  in  nunicy  in  tbc  law  Courts  in  Scotland  should  be 
collected  by  means  of  stani})s,  either  adhesive  or  impressed,  as  the  Coninus- 
sioners  ]iii,ij,ht  direct.  It  was  also  provided  that,  as  soon  as  the  Connni.ssioners 
should  take  advantage  of  this  power,  the  ollices  of  collector  and  accountant 
of  the  fee-fund  slujuld  be  abolished. 

The  Commissioners  to  the  Treasury  did  not  give  the  direction  till  187'», 
but  since  then  fees  have  been  collected  in  stamps.  Sec.  16  of  the  Judicial 
Factors  (Scotland)  Act,  1889,  52  &  5:3  ^'ict.  c.  o9,  abohshed  the  fee-fund 
which  had  been  created  by  the  l*upils  Protection  Act,  and  ordered  payment 
U)  be  made  in  stamps. 

By  the  Clerks  of  Session  (Scotland)  Act,  1889,  52  &  53  A'ict.  c.  54,  s.  9, 
there  was  abolished  a  ])rovision  of  11  (Jeo.  iv.  and  1  AVill.  iv.  c.  09,  which 
had  e.x.cnipted  maritime  and  consistorial  causes  from  payment  of  ordinary 
fees,  and  it  was  enacted  that  in  these  causes  the  same  fees  should  he 
exigible  as  in  any  ordinary  action  in  the  Court  of  Session,  "provided  that  it 
shall  l)e  competent  to  the  Lord  Ordinary,  in  any  consistorial  cause,  upon  cause 
shown,  to  declare  that  it  shall  not  be  sul>ject,  or  shall  be  subject  only  to  a 
modified  e.xtent,  to  payment  of  Court  dues." 

By  the  Courts  of  Law  Fees  (Scotland)  Act,  1895,  58  ^'ict.  c.  14,  power 
was  given  to  the  Lords  Commissioners  of  the  High  Court  of  Justiciarv  as  to 
tliat  Court,  and  to  the  Lords  of  Council  and  Session  as  to  the  Court  of 
Session  and  Sherift'  Courts,  with  the  approval  in  each  case  of  the  Commis- 
sioners of  Her  ]\Iajesty's  Treasury,  to  make,  hy  Act  of  Adjournal  or  Act  of 
Sederunt  respectively,  such  rules  and  regulations  as  might  from  time  to  time 
be  necessary  for  carrying  out  the  following  ]iurposes:  {a)  To  alter  or  other- 
wise regulate  the  anuiunt  of  any  fees  for  the  time  being  payable  in  any  of 
the  above-named  Courts  of  law,  or  in  any  office  connected  therewith,  or  to 
the  officers  thereof,  and  to  ])repare  or  approve  of  amended  tables  of  fees  in 
place  of  the  fees  now  payable,  (b)  To  frame  regulations  as  to  the  time  and 
place  of  i)ayment  of  the  .said  fees,  and  to  ])rcscribe  forms  of  l)ooks  to  lie 
kept  in  any  ollice  in  which  such  fees  are  payable. 

In  pursuance  of  the  power  conferred  by  that  Act,  an  Act  of  Sederunt 
was  passed  on  18  Dec.  18*10,  whidi  altered  the  fees  payable  in  the  Court 
of  Session  antl  promulgated  a  new  table  of  fees,  to  be  collected  by  means  of 
stamps  as  1)efore.  It  also  provided  that  no  fees  should  be  i»ayable  on  extracts 
or  copies  recjuired  1)y  any  officer  of  the  Crown  on  behalf  of  the  public 
service,  and  that  no  ofHcer  of  the  Crown  should  pay  fees  on  any  uote,  or  report, 
or  incidental  a]iplication  which  he  might  have  to  ])resent  to  the  Court  in 
the  course  of  his  duty  as  an  olHccr  of  the  Crown.  I'arties  suing  in  forma 
'j)anprri>i  ixxa  exempted  from  the  payment  of  the  fees  in  the  first  instance ; 
but  when  tbey  are  found  entitled  to  expenses,  the  Court  fees  are  to  be 
included  and  decerned  foi-.  In  any  consistorial  cause  in  which  Court  fees 
have  been  paid  by  both  or  either  of  the  ]^arties,  the  Lord  Ordinary  or  Court 
may,  on  cause  shown,  remit  the  whole  or  any  portion  of  such  fees,  and  order 
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the  same  to  be  repaid  to  both  or  either  of  the  litigants.     The  new  table  of 
fees  is  annexed  to  the  Act. 

An  Act  of  Adjournal  regulating  the  fees  of  the  High  Court  of  Justiciary 
■was  passed  on  18  Dec.  189G. 


Fee-Si mplc. — This  term  is  occasionally  used  in  Scotland  in 
contradisiinction  to  an  entailed  estate.  In  English  law  it  is  applied  to  an 
inheritance  descendible  to  heirs  in  general,  and  pure  of  any  condition, 
limitation,  or  restriction,  to  any  particular  heirs. 


Fellow-Workman  and  Fellow-Servant.— The  plea 

that  pur^jucr  was  injured  through  the  fault  of  a  fellow-servant,  and  that 
defender  is  therefore  not  liable,  is  a  defence  open  to  an  employer  in  an 
action  at  the  instance  of  a  servant  for  damages  for  injuries  received  in  the 
course  of  his  work.  It  is  a  limitation  of  a  master's  ordinary  vicarious 
liability  for  the  negligence  of  his  servants,  and  was  introduced  on  the 
ground"^  that  a  servant  on  entering  an  employment,  by  an  implied  term  of 
this  contract,  took  upon  himself  the  risks  arising  from  the  negligence  of 
others  engaged  in  that  employment.  The  doctrine  was  first  laid  down  in 
England  in  Fricstlcy,  1839,  3  j\I.  &  W.  1,  and,  after  some  fluctuation,  was 
finally  settled  for  Scotland  by  the  decision  of  the  House  of  Lords  in  The 
BartonsMll  Coal  Co.,  1858,  3  Macci-  266. 

Since  the  plea  is  understood  to  depend  on  a  condition  in  the  contract  of 
emi)loyment,  it  follows  that  no  one  but  the  employer  of  the  pursuer  can 
plead  the  benefit  of  the  contract  {Johnson,  1891,  A.  0.  371 ;  Adams,  1875,  3 
E.  215  ;  31' Call  urn,  1893,  20  li.  385),  that  the  plea  cannot  arise  where  service 
is  not  voluntarily  undertaken,  as  in  the  case  of  compulsory  pilot  {Smith,  1875, 
44  L.  J.  Q.  B.  60),  and  that  it  does  not  protect  a  master  against  his  own 
fault  {Bobertson,  1891,  18  E.  1221 ;  Scott,  1862,  24  I).  186  ;  Ashworth,  1861, 
30  L.  J.  Q.  B.  183).  It  is  also  deduced,  from  the  implied  condition  in  the 
contract,  that  a  servant  does  not  take  on  himself  the  risk  of  negligence  on 
the  part  of  another  servant  who  is  not  engaged  along  with  him  at  a  common 
work  {Johnson,  BartonsMll  Coal  Co.,  supra).  Employees  of  all  grades, 
however,  are  fellow-servants  ( Wilson,  1868,  6  M.  (H.  L.)  84,  89,  90),  as,  for 
instance,  a  manager  for  a  limited  liability  company  of  an  oilwork  and  a 
workman  {Conolly,  1894,  22  E.  80),  a  railway  inspector  and  labourer 
{Macfarlanc,  1867,  6  M.  102),  or  a  ship  captain  and  one  of  the  crew  {Leddy, 
1873,  11  M.  304).  Eecently  attempts  have  been  made  to  draw  a  distinction 
between  a  servant's  duty  and  a  master's  duty,  and  to  hold  that  the  latter 
cannot  be  delegated  so  as  to  raise  the  plea  of  fellow- workman  {Wright, 
1893,  20  E.  363 ;  Wallace,  1892,  19  E.  915  ;  Macdonald,  1896,  23  E.  504). 
As,  however,  at  the  time  of  writing,  the  Legislature  is  introducing  large 
changes  in  this  Ijranch  of  the  law,  further  consideration  of  the  subject  is 
reserved  for  the  article  Master  and  Servant. 


Felony. — Felony  is  an  English  law  term.  It  occurs  only  rarely  in 
Scots  law  (Alison,  ii.  18);  and  chiefly  in  Statutes  made  apphcable  to 
Scotland.  As  regards  Scotland,  "  felony  "  is,  by  52  &  53  Vict.  c.  63,  s.  28, 
declared  to  mean  (in  that  and  subsequent  Acts)  a  high  crime  and  offence; 
and  "misdemeanour"  an  offence.  By  the  Crim.  Proc.  Act,  1887  (50  &  51 
Vict.  c.  35,  s.  8),  it  is  no  longer  necessary  in  an  indictment  to  allege  that 
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the  act  charged  was  done  "  wickedly  and  feloiiiou.-ly,"  sucli  (jualifying 
allegation  being  implied  in  every  case  in  which,  according  to  the  previously 
existing  law  and  practice,  its  insertion  would  have  been  necessary. 


Felony,  Treason. — See  Treason  Felony. 
Females.— See  Women. 


Fences. — The  large  class  of  cases  arising  out  of  injuries  caused  by 
the  want  or  insulliciency  of  fencing  will  be  dealt  with  more  conveniently 
under  the  title  of  ItEPAKATiON  (q.c.)  It  is  here  proposed  to  deal  with  the 
questions  of  property  in  fences,  and  the  rights  and  obligations  in  regard  to 
erecting,  maintaining,  and  removing  fences. 

1st.  Questions  between  Landlord  and  Tenant. — An  agricultural  lease 
usually  contains  an  express  clause  regulating  the  rights  of  parties  as  regards 
fences,  but  apart  from  all  stipulation,  there  is  at  common  law  an  implied 
obligation  on  the  landlord  to  put  the  fences  on  a  farm  into  "  tenantable 
repair  "  on  the  lessee's  entry  ;  and  a  corresponding  obligation  on  the  lessee 
to  maintain  the  fences  during  the  lease,  and  leave  them  at  his  removal  in 
the  same  tenantable  condition  as  he  received  them  (Bell,  P/'Wi.  ss.  1253- 
1256  ;  Ersk.  ii.  vi.  39  (note)  ;  Bell  on  Leases,  i.  243-245 ;  Dudgeon,  23  Nov. 
1813,  F.  C. ;  Purves,  Hume,  794;  M'Mastcr,  Hume,  858;  Hunter,  Landlord 
and  Tenant,  i.  311-312,  ii.  218,  and  note  ;  Eankine  on  Leases,  233).  Contrary 
dicta  appear  in  LLaining,  Hume,  829,  and  Harruld,  6  D.  1103,  but  these 
cases  were  decided  on  specialties,  and  they  are  not  considered  to  interfere 
with  the  general  rule.  The  same  remark  applies  to  Bclchics  (1776,  5 
Bro.  Supp.  516),  where  the  lease  w-as  of  the  universitas  of  an  estate 
already  let  in  separate  farms  on  subsisting  leases.  These  obligations, 
and  even  the  express  stipulations  contained  in  leases,  are  construed  with 
reference  to  the  fences  existing  at  the  date  of  the  tenant's  entry  {M  'Master, 
Hume,  858).  If,  during  the  currency  of  his  lease  a  tenant  for  his  own 
purposes  erects  fences,  he  must,  at  his  removal,  either  clear  them  away  and 
leave  the  ground  free  from  incumbrance,  or  put  the  fences  in  a  proper  state 
of  repair  (Andrew,  19  January  1811,  F.  C).  But  the  right  to  remove  a 
fence  is  to  some  extent  dependent  on  the  circumstances  in  which  it  was 
erected  and  the  materials  used  {Syme,  24  D.  202  ;  D.  of  Buccleuch,  9  M. 
1014).  lUit  while  the  burden  on  the  tenant  may  not  be  increased 
during  the  eurency  of  the  lease  by  making  him  maintain  new  enclosure 
fences  erected  by  the  landlord  at  his  own  hand,  it  is  otherwise  in  reganl 
to  march  fences,  which  the  landlord  may  be  compelled  by  the  coter- 
minous proprietor  to  join  in  erecting  under  the  provisions  of  the  Acts 
1661,  c.  41 ;  1669,  c.  17 ;  and  1685,  c.  39.  The  tenant  is  bound  to  maintain 
march  fences,  though  erected  during  the  currency  of  his  lease  (Dudifcou, 
23  Nov.  1813,  F.  C). 

Where  a  tenant,  by  the  conditions  of  his  lease,  and  the  provisions  of  the 
Alontgomery  Act  (see  infra)  under  which  it  was  granted,  was  bound  to  erect 
fences  within  a  given  time,  and  thereafter  to  maintain  them,  it  was  iield  that 
the  obligation  to  maintain  commenced  as  soon  as  the  fences  were  erected;  and 
the  fences  having  been  erected  before  the  stipulated  period,  the  tenant  was 
prevented  from  allowing  them  to  fall  into  disrepair,  though  he  pleaded  that 
his  obligation  to  repair  did  not  arise  till  the  expiry  of  the  stipulated  time 

VOL.  V.  ^~ 
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(Hamilton,  9  D.  53).  Again,  where  the  laiullord  was  ])uuiid  in  a  lease  to 
put  the  fences  into  repair  to  the  satisfaction  of  parties  named,  the  referees 
were  held  entitled  to  commute  the  obligation  for  a  money  payment,  and 
decern  against  the  landlord  for  the  amount  required  to  fulfil  his  obligation 
{Macgregor,  9  D.  1056).  It  was  held  competent  for  a  landlord  at  the 
tenant's  outgoing  to  present  a  summary  application  to  the  Sheriff  for  a 
judicial  inspection  of  the  present  condition  of  the  fences  {Gordons  7Vs.,8  M. 
906).  In  a  lease  the  tenant  accepted  the  fences  as  "  in  good  tenantable 
repair,"  and  became  bound  to  uphold  them  in  that  condition  during  the 
lease ;'  the  landlord,  after  the  commencement  of  the  lease,  removed  some 
wire  netting  from  a  fence  separating  a  plantation  in  his  own  occupation 
from  the  ground  let,  and  in  consequence  the  tenant's  crops  suffered 
from  grouiTd  game.  In  an  action  at  the  tenant's  instance,  the  landlord 
was  held  bound  (1)  to  restore  the  wire  netting,  and  (2)  to  compensate 
the  tenant  for  the  damage  he  had  suffered  by  its  removal  {Cameron,  15  R. 

489).  ,  ■    ^    IV       • 

Where  a  tenant  received  a  sum  to  put  the  buildings  on  his  holding  in 
repair,  and  became  bound  to  uphold  them  in  that  condition,  he  was  held 
not  bound  to  repair  damage  occasioned  by  any  extraordinary  accident 
{York  Buildings  Co.,  Mor.  10127).  The  same  principle  applies  to  fences 
(Eankine  on  Leases,  p.  233). 

By  the  Agricultural  Holdings  (Scotland)  Act,  1883  (46  &  47  Vict.  c.  62), 
"making  of  permanent  fences"  is  enumerated  in  schedule,  Part  I.,  as  one 
of  the  improvements  for  which  the  tenant  is  entitled  to  recover  compensa- 
tion, if  done  with  the  landlord's  consent.  "  Fencing  "  is  mentioned  in  sec. 
30  of  the  same  Act  as  a  fixture  which,  if  erected  by  the  tenant,  shall  remain 
his  property,  and  be  removable  by  him  before,  or  within  a  reasonable  time 
after,  the  termination  of  the  tenancy.  See  Agricultural  Holdings 
(Scotland)  Acts,  suirra,  vol.  i. 

The  schedule  to  the  Crofters'  Holdings  (Scotland)  Act,  1886  (49  &  50 
Vict.  c.  29),  enumerates  "  walls  and  fences  "  amongst  the  "  permanent  im- 
provements "  for  which  crofters  and  cottars  may  obtain  compensation  under 
the  provisions  of  sees.  8,  9,  and  10.     See  Crofters' Holdings  Acts,  supra, 

vol.  iii.  X.   1     1    • 

The  Montgomery  Act  (10  Geo.  in.  c.  51),  by  which  the  power  of  the  heir 
of  entail  in  possession  to  let  lands  held  in  strict  entail  was  extended, 
contains  precise  conditions  respecting  fences.  Where  a  lease  endures  for 
thirty  years,  the  tenant  is  bound  to  enclose  it  all  within  that  time,  one- 
third  during  each  period  of  ten  years  (s.  2).  The  tenant  shall  also  be 
bound  to  maintain  the  fences  in  good  repair  when  made ;  and  no  enclosure 
shall  be  larger  than  forty  acres,  unless  the  nature  of  the  ground  renders  it 
unsuitable  for  cultivation  by  the  plough  (s.  3).  "  Enclosing  "  is  enumerated 
as  one  of  the  improvements  which,  if  done  under  certain  conditions,  entitle 
the  heir  in  possession  to  become  creditor  of  his  successors  for  three-fourths 
of  the  cost  (ss.  9  et  seq.).     See  Entail. 

2nd.  Questions  between  Seller  and  Purchaser.—''  Fences  are  jwimd  facie 
held  to  be  heritable  accessories  of  the  lands.  When  a  man  buys  an  estate,  he 
buys  it,  in  general,  with  the  ordinary  demarcations  as  they  stand.  It  may  be 
otherwise,  for  heritable  and  moveable  are  not  qualities  of  things,  but  of 
rights.  .  .  .  Erection  for  a  temporary  purpose  by  a  temporary  occupant 
is  essential  to  bring  in  the  element  of  trade  fixtures  "  (per  L.  J.  C.  Moncreiff 
in  Graham,  2  E.  438  ;  cf.  sec.  30  of  the  Agricultural  Holdings  (Scotland)  Act, 
1883,  supra).  Accordingly,  the  liferenter  of  an  estate,  who  had  taken  an 
active  part  in  arranging  a  sale  of  it,  was  held  barred  from  demanding  from 
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the  purchaser  compensation  for  an  iron  fence  erected  by  himself  while 
occupying  the  subjects  {Graham,  supra). 

3rd.  Questions  hehveen  Superior  and  Vassal. — There  sometimes  occur  in 
feu -contracts  obligations  on  the  vassals  to  fence  their  feus,  or  execute 
certain  other  works,  for  the  benefit  of  the  neiglil)Ourhood.  Such  obligations 
will  be  construed  strictly  according  to  their  terms.  Thus  a  vassal,  who 
was  bound  by  his  feu-contract  to  make  a  "sullicient"  fence  and  road  along 
the  boundary  of  his  feu,  was  held  not  bound  to  construct  embankments 
and  retaining-walls  in  order  to  make  the  gradients  more  easy  (Cummina 
21  D.  752). 

4th.  Miscellaneous  Questions. — Questions  of  succession  will,  in  general,  be 
decided  on  the  rules  as  to  heritable  and  moveable  referred  to  in  the  second 
head,  supra.  Questions  arising  under  particular  deeds  will  be  decided  with 
reference  to  the  terms  of  the  deeds.  Thus,  a  husband  in  his  marriaf^e 
contract  conveyed  to  his  wife  absolutely  "  the  whole  household  furniture 
.  .  .  and  other  plenishing  and  ehects,  including  heirship  moveables  .  .  . 
belonging  to  him,  in  so  far  as  the  same  may  form  part  of  or  be  situated  or 
used  at,  in,  or  in  any  way  connected  with,  his  ordinary  or  principal  resi- 
dence." It  was  held  that  iron  fences  in  the  policies,  even  such  as  could  be 
taken  down  and  re-erected  without  injury,  did  n^t  fall  under  this  descrip- 
tion, and  the  opinion  was  expressed  that  the  fences  were  heritable  (Tod's 
Trs.,  10  M.  422). 

By  the  Railway  Clauses  Consolidation  (Scotland)  Act,  1845  (8  &  9  Vict, 
c.  33),  railway  companies  are  bound  to  make  and  maintain,  for  the 
accommodation  of  the  owners  and  occupiers  of  land  adjoining  the  railway, 
inter  alia  fences  separating  the  lands  taken  from  the  adjoining  lands  not 
taken  (s.  60).  But  as  the  parties  may  contract  out  of  this  clause,  an 
adjoining  occupier  may  be  barred,  either  expressly  or  by  acquiescence,  from 
claiming  damages  resulting  from  failure  so  to  fence  {Barclay,  10  \\.  144). 
Failure  to  fence  is  no  cause  of  action  against  a  railway  company  by  an 
occupier  of  land  which  does  not  adjoin  the  line  {MonHands  Bu^y.  Co.,  23 
D.  1167 ;  Matson,  5  E.  87,  per  L.  P.  Inglis,  p.  93 ;  affd.  5  E.  (H.  L.)  211). 

Neither  the  authorities  in  charge  of  the  public  roads  nor  the  adjoining 
proprietors  are  bound  to  erect  fences  at  common  law  ;  and  by  Statute  the 
road  authorities  are  only  bound  to  fence  bridges,  embankments,  and  other 
dangerous  places  (Roads  and  Bridges  Act,  1878  (41  &  42  Vict.  c.  51),  Sched. 
C,  s.  94).  The  adjoining  proprietors  who  erect  hedges  are  hound  to  have 
them  properly  trimmed  {ib.  s.  88). 

By  the  Barbed  Wire  Act,  1893  (56  &  57  Vict.  c.  32),  provision  is  made 
for  the  removal  of  barbed  wire  {i.e.  any  wire  with  spikes  or  jagged  projec- 
tions) from  fences  on  lands  adjoining  any  highway,  where  such  barbed  wire 
may  probably  be  injurious  to  persons  or  animals  lawfully  using  such  highway. 

(On  the  whole  subject  of  fences,  see  Rankine  on  Landowner  ship,  ch.  xxxii.) 

For  the  law  relating  to  march  fences,  see  Marches. 


Fencing"  the  Court. — The  ancient  ceremonies  of  fencing  the 
Court  and  of  closing  the  Court,  by  proclamation  of  a  macer,  at  sittings  of 
the  High  Court  of  Justiciary,  were  abolished  in  1887  by  tiie  Criminal 
Procedure  Act  (50  &  51  Vict.  c.  35,  s.  46). 


Fencing   IVIachinery. — See   Factory   axp  "Workshops  Act 
(p.  218). 
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Fcrse  Naturae.— See  Animals  (Pr.oPEPaT  in,  etc.);  Animals 
(Liability  for  Damage  caused  by). 

Fcriae  were  holidays  on  which  legal  and  political  business  was 
suspended.  All  feria  were  thus  Dies  nefasti  {q.v.).  Amorxg  ferice  or  dies 
feriati  were  included  all  days  on  which  pubhc  festivals  were  celebrated. 
'With  reference  to  the  special  kinds  of  legal  business  which  it  was  per- 
missible to  bring  before  the  prtetor  onferice,  see  Dig.  2.  12.  2. 

After  the  triumph  of  Christianity  in  the  Eoman  Empire,  the  o\&  fence 
were  abolished,  and  the  Sabbath,  together  with  the  Christian  festivals,  were 
substituted.  Legal  proceedings  and  all  other  public  business,  accordmgly, 
became  illegal  on  Sundays. 

Ferry.— After  the  introduction  of  feus,  the  right  of  ferry,  which  was 
by  the  Roman   law   accounted   res  piihlica,  became   i7iter   regalia,   or   in 
patrimonio   principis    (Ersk.  ii.    6.  17).     But   although    a   ferry    is    inter 
regalia,  it  does   not   give  the  right  of   ferry  to  all  the  public,  any  more 
than  the  public  are  entitled  to  fish  for  salmon  because  salmon-fishings  are 
inter  regalia  {Duke  of  Montrose,  1845,  10  D.  900).     Originally,  the  right  of 
ferry  was  granted  to  individuals  and  burghs  for  the  public  convenience  and 
for  the  profit  of  the  donee.     After  a  time  ferries  became  part  of  roads  and 
fell  under  the  road  authorities,  and  a  distinction  then  arose  between  public 
and  private  ferries.     Ferries  created  by  a  special  Act  of  Parliament  are 
called  public,  and  are  managed  by  the  road  authorities.     Ferries  created 
by  a  grant  from  the  sovereign  to  a  particular  person   are  styled  private.^ 
Many  ferries  "  grow  up  by  use,  without   any  distinct  original   erection  " 
{Duke  of  Montrose,  1848,  10  D.  900,  per  L.  J.  C),  e.g.  it  sometimes  happens 
that  a  ferry   belongs  to  the   trustees  of    the  road  which  has  been    made 
down   to   the  banks  or  shores  of  a  river   or   arm   of   the  sea,  or   to   the 
proprietor  of  the  banks  on  which  the  road  has  been  made.     A  grant  of 
right  of  ferry  implies  the  exclusive  right  of  conveying  passengers  and  their 
ba^f^acre   between   the  two  sides  of  a  narrow  sea,  or   of   a  river   or  loch 
(Moir^  1832,  11  S.  32 ;  BaiUie,  1866,  4  M.  625  ;  Fim,  6  M.  &  W.  234).     A 
grant   of    ferry   does    not    extend    to    the    privilege    of    carrying    goods 
{Fergusson,  18  Jan.  1815,  F.   C,  per  Ld.  Glenlee ;    Walker,  10  M.  &  W. 

161). 

Title.— The   title  to  a  public   ferry,  from    its  nature,  is   not   open   to 

question.     The  title  to  a  private  ferry  may  be  a  charter  from  the  Crown  or 

from  a  private  individual  followed  by  prescription  {Dundee  Harlour  Trs., 

1848, 11  D.  6  ;  Tarbat,  1731,  Mor.  4167,  10  D.  903).    A  title  to  a  ferry  may 

also  arise  from  a  charter  of  barony  {Diike  of  Montrose,  1848,  10  D.  896, 

900),  or   from  a  charter  of   royal  i3urgh,  followed  by  prescription  {Greig, 

1851,  13  D.  975).     In  the  Duke  of  Montrose  {sujrra)  opinions  were  expressed 

that  '  a   barony   title   was   sufficient    without   prescription  {cide   L.   J.    C. 

Hope  and  L.  Wood,  contra  L.  Ivory);  and  even  that  an  ordinary  charter, 

followed  by  prescription,  gave  a  title  {vide  L.  J.  C.  Hope  and  L.  Cunningham). 

Extent  of  the  Eight.— In  exercising  a  riyht  of  ferry  there  must  be  no 

interference  with  ordinary  navigation.     A  ferry  is  "  part  of  the  highroad 

of  the  country,"  which  is  not  to  be  encroached  upon  {Camphell,  15  Jan. 

1815,  F.  C),  and  the  grantee  of  the  right  may  interfere  to  prevent  any 

evasion  of  the  right.     It  is  not  evasion  for  the  owners  of  a  steamboat  to 

convey   passengers  on   board   to  and   from  the   shore   in  a  private   boat, 
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although  a  right  of  ferry  exists  where  this  is  done  {Hunter,  1830,  9  S.  86  ; 
Muir,  1832,  11  S.  32).  A  person  resident  within  the  btjunds  of  a  ferry  may 
convey  himself,  his  family,  servants,  and  visitors;  but  it  is  illegal  for  him 
to  convey  even  gratuitously  any  other  {Tarhat,  1831,  Mor.  41G7,  10  \).  903  ; 
Martin,  IG  June  1818,  F.  C. ;  Wtir,  1858,  20  D.  908;  Mmrns,  IWli, 
2  Couper,  29G).  The  rigiit  of  ferry  is  properly  an  exclusive  right  to  convey 
passengers  by  boat  only,  and  there  seems  to  be  reason  to  suppose  that  an 
action  for  disturljance  or  infringement  does  not  lie  again.st  one  who 
interferes  otherwise  than  by  means  of  boats,  e.g.  by  buildino-  a  bridge 
(Bell,  Prin.  s.  653 ;  Ropkms,  2  Q.  B.  22-4). 

The  Crown  cannot  grant,  and  no  one  may  set  up,  another  right  of  ferry 
within  the  space  covered  by  an  existing  ferry  (Hale,  c.  6,  in  Hargrave's 
Tracts,  p.  32;  Campbell,  18  Jan.  1815,  F.  C. ;  add.  6  Pat.  417;  Fenjnson, 
18  Jan.  1815,  F.  C. ;  Kinfjhorn  Ferry  Trustees,  1821,  1  8.  220;  Magistrates 
of  Kirkcaldy,  1846,  8  D.  1247  ;  Newton,  5  C.  B.  (N.  S.)  627, 12  C.  B.  (N.  S.)  32, 
13  C.  B.  (X.  S.)  864;  Tripp,  4  T.  R.  666 ;  Huzzey  (2  C.  M.  &  R.  432).  A 
grantee  of  a  ferry  is  not  prevented  from  interdicting  a  person  who  en- 
croaches upon  the  ferry  because  an  evasive  landing-place  is  used 
{Magistrates  of  Kirkcaldy  {supra).  An  application  for  interdict  by  parties 
possessing  a  right  of  ferry,  who  had  allowed  another  party  to  establish 
ferry-boats  and  ply  without  cliallenge  for  several  months,  was  refused 
pending  a  discussion  of  the  question  of  right  {Fife  Ferry  2'rustees,  1827, 
6  S.  268).  A  right  of  ferry,  or  part  of  the  right,  may  be  lost  by  disuse, 
or  rather  by  contrary  usage  (Rankine  on  Landownership,  p.  271).  A  riglit 
of  ferry  gives  no  ownership  of  the  bank,  even  when  permission  has  been 
given  to  erect  a  landing-place  {Baillie,  1866,  4  M.  625).  Wiiere  the 
grantee  of  a  right  of  ferry  can  lawfully  land  passengers  on  the  bank, 
he  is  not  responsible  if  the  passengers  have  afterwards  to  cross  the 
land  of  another  in  order  to  reach  a  public  place  {Crawfm'd,  1881,  8  R. 
826). 

The  Justices  of  the  Peace  and  the  Commissioners  of  Supply  had  the 
supervision  and  regulation  of  ferries  under  their  charge,  and  they  had  also 
the  statutory  right  to  regulate  the  fares  at  ferries  (1669,  c.  16;  1686,  c.  8; 
5  Geo.  I.  c.  30,  s.  5  ;  8  &  9  Vict.  c.  41 ;  Martin,  1830,  8  S.  752).  The  County 
Council  now  take  the  place  of  the  Commissioners  of  Supply  (52  &  53  Vict, 
c.  50,  ss.  11  and  12),  and  the  Justices,  along  with  the  County  Council,  have  the 
powers  which  formerly  belonged  to  the  Justices  and  the  Conmiissioners. 
The  Justices  and  the  County  Council  are  charged  with  the  duty  of  enforc- 
ing the  obligations  which  lie  on  the  grantee  of  a  ferrv  (Er.-^k.  i.  4.  14  :  Bankt. 
2.  7.  22.  23;  Bell,  Prin.  653;  Campbell,  18  Jan.  1815,  F.  C. :  affd.  6  Pat. 
417  ;  Martin,  1830,  8  S.  952  ;  Justices  of  the  Peace  of  Fife,  1762,  Mor.  1988, 
7617  ;  Justices  of  the  Peace  of  Midlothian,  1775,  Mor.  7620).  The  obligations 
on  the  grantee  are  to  provide  safe  and  convenient  boats  and  boatmen  for 
the  passage ;  to  transfer  ])assongers  and  lugLrage,  and,  if  such  has  been  the 
custom,  carriages  also  (^Raukine  on  Landownership,  p.  271).  Fair  and 
reasonable  rates  may  be  levied  {Magistrates  of  Montrose,  1755,  Mor.  4167, 
2  PL  7 ;  see  Gumming,  1852,  14  D.  855).  The  rates  may  be  altered  with 
the  sanction  of  the  Justices  and  the  Countv  Council.  The  dutv  of  the 
Justices  and  the  County  Council  is  to  allow  a  moelerate  profit.  Tiiey 
may  raise  the  rates  when  an  extraordinary  outlay  is  required  {.^fagist rates 
of  Montrose,  1755,  Mor.  4167;  Martin,  1830,  8  S.  952).  They  niay  also 
sanction  the  substitution  of  a  bridge  for  a  ferry,  if  the  bridge  is  more 
convenient  and  the  tolls  are  not  higher  than  llie  ferrv  dues  {Cutnining, 
1852,  14  D.  885). 
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Fertilisers  and   Feeding  Stuffs  Act.— The  Fertilisers 

and  Feeding  Siutis  Act,  1893  {'06  &  57  Vict.  c.  5t3),  provides  :— 

Section  1.— Every  person  who  sells  for  use  as  a  lertiliser  of  the  soil  any 
article  manufactured  iu  the  United  Kingdom  or  imported  from  abroad,  njust 
give  the  purchaser  an  invoice  stating  Llie  name  of  the  article,  and  whether  it 
fs  an  artiticially  compounded  article  or  not,  and  what  is  at  least  the  per- 
centage of  (1)  nitrogen,  (2)  soluble  and  insoluble,  (3)  pliosphates  and  potash, 
if  any,  contained  in  the  article.  The  invoice  has  effect  as  a  warranty  by  the 
seller  of  the  statements  contained  therein.  For  tlie  purpose  of  the  above- 
mentioned  provisions  an  article  is  deemed  to  be  manufactured  if  it  has  been 
subjected  to  any  artificial  process.  The  provisions  of  the  section  do  not 
apply  where  tiie  amount  sold  does  not  weigh  half  a  hundredweight 
(s.  1  (2)  (3)). 

Sectiun  2.— Every  person  who  sells  for  use  as  food  for  cattle  any  article 
which  has  been  artiticially  prepared,  must  give  the  purchaser  an  invoice 
stating  the  name  of  the  article,  and  whether  it  has  been  prepared  from  one 
substaiice  or  seed,  or  from  more  than  one  substance  or  seed.  This  invoice 
has  the  effect  of  a  warranty  by  the  seller  of  the  statements  contained  therein. 
AVhere  any  statement  is  made  as  to  the  ingredients  from  which  the  article 
is  made,  or  as  to  the  percentage  of  these  ingredients  which  it  contains,  there 
is  an  iinphed  warranty  that  the  article  is  made  from  these  substances  only, 
and  that  it  contains  the  percentage  stated.  There  is  also  implied  warranty 
that  the  article  is  suitable  for  feetling  purposes. 

Section  3. — (a)  Failure,  without  reasonable  excuse,  to  give  an  invoice  as 
required  by  the  Act ;  (b)  giving  a  false  invoice  or  description ;  (c)  selling  as 
food  for  cattle  any  article  containing  an  ingredient  injurious  to  cattle,  or  to 
which  has  been  added  an  ingredient  worthless  for  i'eeding  purposes,  and  not 
disclosed  at  the  time  of  sale — entails  a  penalty  not  exceeding  £20  for  a  first 
offence,  and  not  exceeding  £50  for  any  subsequent  offence.  It  is  not  a  defence 
to  say  that  the  buyer  only  bought  for  the  purposes  of  analysis,  and  therefore 
was  not  prejudiced  (see  Hoyle,  4  Q.  B.  D.  233). 

A  person  who  is  alleged  to  have  committed  an  offence  under  the  above 
section  in  respect  of  an  article  sold  by  him,  is  entitled  to  the  same  rights 
and  remedies,  civil  or  criminal,  against  the  person  from  whom  he  bought 
the  article  as  are  available  to  the  person  who  bought  the  article  from  him, 
and  any  damages  recovered  by  him  may,  iftlic  circumstances  jusiify  it,  include 
the  amount  of  any  tine  and  costs  paid  by  him  on  conviction  under  this  section 
and  the  costs  of  and  incidental  to  his  defence  on  such  conviction  (s.  3  (3)). 

Section  4.— For  the  purposes  of  the  Act  the  Board  of  Agriculture  appoint 
a  chief  analyst,  and  a  County  Council  shall,  and  the  Council  of  any  burgh 
{i.e.  a  burgli  which  returns  or  contributes  to  return  a  member  to  Parliament, 
not  being  a  burgh  to  which  sec.  14  of  the  Local  Government  (Scotland) 
Act,  1889,  applies)  may,  appoint  or  concur  with  any  other  Council  in 
appointing  an  analyst  for  the  purposes  of  the  Act. 

Section  5. — Every  purchaser  of  any  article  used  for  fertilising  the  soil, 
or  as  food  for  cattle,  may,  on  payment  of  a  fixed  fee,  have  a  sample  analysed 
by  the  district  analyst.  The  purchaser  must  take  three  samples — giving 
one  to  the  seller,  one  to  the  analyst,  and  retaining  one  himself. 

Section  7. — Prosecutions  under  the  Act  may  he  instituted  by  the  person 
aggrieved,  or  by  the  Council  of  a  county  or  buigh,  or  by  any  body  or  associa- 
tion authorised  by  the  Board  of  Agriculture ;  but  in  the  case  of  offences 
under  sec.  3  a  prosecution  shall  not  be  instituted  by  the  person 
aggrieved,  or  by  any  body  or  association,  except  on  a  certificate  by  the  Board 
of  Agriculture  that  there  is  reasonable  ground  for  the  prosecution. 
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Section  9. — Pemilties  may  be  recovered  summarily  Ijefure  the  Sheritf 
under  the  Summary  Jurisdiction  Acts,  and  an  appeal  may  be  taken  in 
accordance  with  these  Acts. 

The  liuard  of  Agriculture  have  })ubliHhed  regulations  in  regard  to  the 
manner  of  taking  samples  under  the  Act. 

[See  Dyer,  Fertilisers  and  Feeding  Stujfs.'] 


Feu. — See  Feu-Charteu ;  Feudal  System 


FCU-Chartcr. — A  new  feudal  fee  is,  at  the  present  time,  mo.st 
commonly  created  by  the  granting  of  a  feu-charter  by  a  proprietor  of  land, 
whose  title  has  been  duly  completed,  and  by  infeftment  on  the  charter. 
Infeftment  is  now  taken  either  by  recording  the  charter,  with  a 
warrant  of  registration  in  favour  of  the  grantee,  in  the  division  of 
the  General  Registration  of  Sasines  applicable  to  the  lands,  or  by  expeding 
and  recording,  with  a  warrant  of  registration,  a  notarial  instrument  in  such 
division  of  the  General  Register  of  Sasines.  The  charter  and  the  infeftment 
constitute  the  relationship  uf  superior  and  vassal  between  the  granter  and 
the  grantee.  Before  dealing  with  the  feu-charter  in  its  modern  form,  and 
with  the  modes  of  infeftment  now  in  use,  it  is  necessary  to  show  how  the 
feudal  relationship  of  superior  and  vassal  was  formerly  constituted. 

1.  Charter  axd  Ixfi-ftmext  prior  to  the  Ixfeftme.xt  Act, 
1845. 

(1)  Proper  and  Improper  Investiture. — For  the  constitution  of  the 
relation  of  superior  ami  vassal  no  writing  was,  by  our  earliest  customs, 
required.  At  first  a  proprietor  delivered  on  the  lands  and  in  the 
presence  of  his  vassals  (called  pares  curicc),  or  at  least  two  of  them,  a 
portion  of  the  lands  as  representing  the  whole  to  his  grantee,  and  the 
grantee  took  the  oath  of  fidelity.  On  this  being  done,  the  granter  and 
Ihe  grantee  became  respectively  superior  and  vassal.  When  the  granter 
had  no  v.issals,  two  or  more  strangers  were  called  to  witness  the 
ceremony  of  giving  possession  to  the  grantee.  In  the  course  of  time  the 
granter,  after  possession  had  been  given  to  the  grantee,  came  to  give  a 
declaration  of  the  grant  in  writing,  which  was  called  Ireve  testatum,  and  Jo 
which  the  granter  and  the  witnesses  appended  their  seals  (Ersk.  ii.  3.  17). 
Instead  of  a  hrcce  testatum  sealed  by  the  granter  and  witnesses,  a  certificate 
of  a  notary  pul)lic,  or  of  tw^o  witnesses  from  among  the  granter's  vassals,  was 
sometimes  given  as  an  attestation  of  the  delivery  of  possession  to  the 
grantee  (^lenzies,  529 :  Bell,  Lect.  vol.  i.  577).  The  form  of  constituting 
the  feudal  relationship  above  described  was  called  projjer  inrcsfiturc, 
because  possession  was  given  by  the  granter  in  jyropria  persona.  The  hrcve 
testatum  is  the  foundation  of  the  modern  charter.  As  it  was  often  in- 
convenient for  the  granter  to  attend  personally  on  the  lands,  the  practice 
was  introduced  of  executing  the  hreve  testatum  prior  to  delivery  of  possession, 
and  directing  it  to  the  granter's  commissioner  or  biiilie  as  a  warrant  to 
give  possession  to  the  grantee.  The  commissioner  or  bailie,  after  giving 
delivery  of  the  lands  to  the  grantee,  either  sealed  the  breve  testatum  in 
attestation  of  the  delivery,  or  wrote  out  and  sealed  a  separate  declaration  of 
the  fact.  On  account  of'  delivery  having  been  given,  not  by  the  granter  in 
propria  persona,  but  by  his  connnissioner  or  bailie,  this  form  of  creating  the 
Icudal  relationship  Nvas  called  improper  investiture.     The  declaration  given 


264  FEU-CHAETEP. 

by  the  bailie  in  improper  investiture  is  the  foundation  of  the  instrument 
of  sasine.  On  proper  and  improper  investiture,  see  Ersk.  ii.  3.  17  ;  Menzies, 
528-529  ;  Bell,  Led.  vol.  i.  576-577. 

(2)  Charter. — Both  proper  investiture  and  improper  investiture  as 
described  in  the  preceding  paragraph,  were  superseded,  after  the 
beginning  of  the  fifteenth  century,  by  the  introduction  of  the  practice 
of  proprietors  granting  formal  charters  to  their  grantees.  At  first 
a  separate  precept  authorising  infeftment  accompanied  the  charter; 
and  the  yjrecept  continued  for  fully  two  centuries  to  be  granted 
in  a  writ  separate  from  the  charter.  But  by  1672,  c.  7,  it  was 
enacted  that  all  precepts  on  charters  granted  by  the  Crown  should  be 
engrossed  in  tlie  charters  towards  the  end  of  them ;  and  this  provision  soon 
gave  rise  to  the  custom  of  embodying  precepts  of  sasine  in  charters  which 
were  granted  by  subject-superiors.  After  stating  the  way  in  which  the 
precept  of  sasine  became  part  of  the  charter,  Erskine  adds  :  "  Now,  therefore, 
all  charters,  without  exception,  conclude  with  a  precept  of  seisin,  which 
may  be  defined  a  command  by  the  superior,  who  grants  the  charter,  to  his 
bailie,  to  give  seisin  or  possession  of  the  subject  disponed  to  the  vassal  or 
his  attorney  by  the  delivery  of  the  proper  symbols  "  (Ersk.  ii.  3.  33).  As 
will  be  explained  in  the  sequel,  a  precept  of  sasine  is  no  longer  a 
necessary  part  of  a  charter. 

The  steps  necessary  for  constituting  the  feudal  relationship,  for  many 
years  prior  to  the  commencement  of  the  Infeftment  Act,  1845,  were  {a)  the 
granting  of  a  charter :  {h)  symbolical  delivery  by  the  appropriate  symbols 
on  the  ground  of  the  lands  disponed  by  the  charter ;  and  (c)  the  expeding 
by  a  notary,  and  the  recording  within  sixty  days  of  its  date,  of  an 
instrument  of  sasine  in  favour  of  the  grantee,  either  in  the  General  Eegister 
of  Sasines,  or  in  the  Particular  Ptcgister  of  Sasines  appropriate  to  the 
lauds. 

The  charter,  in  the  form  used  prior  to  the  Infeftment  Act,  1845,  was 
as  follows : — 

1.  Narrative  Know  all  men  by  tliese  presents  tliat  I,  A.,  lierital)le  proprietor  of  the 
Clause.              lands  and  others  hereby  disponed,  in  consideration  of  the  sum  of  £ 

instantly  paid  to  me"  by  B.,  and  of  which  I  hereby  acknowledge  the 
receipt,  renouncing  all  exceptions  to  the  contrary,  and  of  the  feu-duty 
hereinafter  stipulated  to  be  paid  to  me,  and  for  other  causes  me  moving, 

2.  Dispositive    bave  SOLD,  alienated,  and  in  feu-farm  disponed,  as  I  by  these  presents 
Clause.  .SELL,  ALIENATE,  and  in  feu-farm  dispone  from  me,  my  heirs  and  successors, 

to  and  in  favour  of   the  said  B.,  his  heirs  and  assignees  whomsoever, 

heritably  and   irredeemably,   all    and    whole    the   lauds    of    X    \here 

describe  the  lands],   lying  \vithin   the  parish  of  and  shire  of 

,  together   with   the   teinds   both    parsonage   and  vicarage 

3.  Tenendas.     thereof,     and     parts,     pendicles,     and     pertinents     of     the     same :     To 

I5E  holden  and  to  hold  all  and  sundry  the  lands,  teinds,  and  others 
above  disponed  by  the  said  B.  and  his  foresaids  of  and  under  me, 
and  my  heirs  and  successors  whomsoever,  as  their  immediate  lawful 
superiors  of  the  same  in  feu-farm,  fee,  and  heritage  for  ever  by  all  the 
righteous  meiths  and  marches  thereof,  as  the  same  lie  in  length  and 
breadth,  with  houses,  biggings,  etc.,  freely,  quietly,  well,  and  in  peace, 

4.  Reddendo,     without  any  revocation  or  ol)stacle  whatsoever  :   Giving  therefor  yearly 

the  said  B.  and  his  foresaids  to  me  and  my  foresaids  the  sum  of  £ 
sterling  in  name  of  feu-duty,  at  two  terms  in  the  year,  Whitsunday  and 
Martinmas,  by  equal  portions,  beginning  the  first  term's  payment  thereof 
at  Whitsunday  next  for  the  half-year  preceding,  and  so  forth  at  the  said 
two  terms  in  the  year  in  all  time  thereafter ;  and  doubling  the  said 
feu-duty  the  first  year  of  the  entry  of  each  heir  or  singular  successor  to 
the  lands  and  others  foresaid,  and  these  for  all  other  burden,  exaction, 
demand,  or  .-secular  service  whatsoever  which  can  be  anyways  exacted  for 
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the  lands  and  otliers  foresaid,  or  any  part  thereof,  in  all  time  coming  :  "Which  r..^  Clause  of 
LANDS,  TKIND3,  and  others  aliove  disponed,  witli  this  feu-right,and  the  infeft-  Warrandice, 
ment  to  follow  liureon,  I  lUND  and  oblige  me  and  my  foresaids  to  wahuant 
to   the  said  B.  and  his  foresaids  at  all  hands  and  against  all  mortals  ; 
And  furtiiek,  I  hereby  make  and  constitute  the  said  B.  and  his  foresaids  C.  Assignation 
my  cessioners  and  assignees  in  and  to  the  wliole  writs  and  evidents,  titles  ^?^^''''''*  *°'' 
and  securities  of  the  said  subjects  granted  in  favour  of  me,  my  authors  ^""• 
and  predecessors,  and  that  to  the  ellect  of  maintaining  and  defending  the 
said  B.  and  his  foresaids  in  the  right  of  the  subjects  liereby  conveyed  ; 
and  as  the  same  canmit  be  herewitli  delivered  up,  I  oblige  myself  and  my 
foresaids  to  make  the  same  forthcoming  to  the  said  B.  and  his  foresaids 
whenever   tliey   have   occasion   for  the   same,  and   that   upon  a   proper 
receipt  and  obligation  for  redelivery  within  a  reasonable  time  under  a 
suitalile  ])enalty  :  As  also,  I  hereljy  assign,  transfer,  and  make  over  to 
the  said  B.  and  his  foresaids  the  rent  and  duties  of  the  said  lands  and 
others  from  and  after  the  term  of  Martinmas  ,  which  is  hereby 

declared  the  term  of  his  entry  to  the  premises,  and  in  all  time  coming, 
with   power   to   call,  sue   for,'  uplift,    and    discharge   tlie   same;    -which  7.  Warrandice 
assignation  1  oblige  myself  and  my  foresaids  to  warrant  as  follows,  viz.,  in  °Ys^gnatioif 
so  far  as  concerns  the  writs  and  evidents  at  all  hands  and  against  all  "*   "  ° 
mortals,  and  in  so  far  as  concerns  the  rents  from  my  own  facts  and  deeds 
only  :   And   further,  I  hereby  oblige  me  and  my  foresaids  to  free   and  8.  Relief  from 
relieve  the  said  B.  and  his  "foresaitls  of  all  ce-ss,  minister's  stipend,  and  public  burdens, 
other  public  and  parochial  burdens  exigible  furth  of  the  said  lands  and 
others  preceding  tlie  .said  term  of  JMartinmas,  the  said  B.  and  his  foresaids 
being  bound  to  free  and  relieve  me  and  my  foresaids  of  the  same  in  all  ^    ci^nse  of 
time  thereafter  :  And  I  consent  to  the  registration  hereof  in  the  Books  of  K».gist.ration. 
Council  and  Session,  therein  to  remain  for  preservation,  and  for  that 
purpose    constitute  my    procurators,    etc. :     Moreover,   I  10.  Precept  of 

hereby  desire  and  re(piii\-  you  *  ,  and  each  of  you,  sas»"e. 

my  bailies  in  that  part  hereby  specially  constituted,  that  on  sight  hereof 
ye  pass  to  the  ground  of  the  said  lands  and  others,  and  there  give  and 
deliver  to  the  said  B.  or  his  foresaids  heritaV)le  estate  and  ,«asine,  real, 
actual,  and  corporal  possession,  of  all  and  wlujle  the  lands,  teinds,  and 
others  particularly  above  specitied,  with  t)ie  parts  and  pertinents  thereto 
belonging,  lying,  and  described  as  aforesaid,  and  here  held  as  repeated 
brevitatis  causa,  to  beholden  in  manner  foresaid,  and  for  payment  of  the 
feu-duties  before  specified,  and  that  by  deliverance  to  the  said  B.  or  his 
foresaids,  or  to  liis  or  their  attorney,  in  his  or  their  names,  bearers  hereof, 
of  earth  and  stone  of  the  ground"  of  the  said  lands,  and  an  handful  of 
grasfi  and  corn  for  the  said  teinds,  Avith  all  oilier  symbols  usual  and 
necessary  ;  and  this  in  noways  ye  leave  undone  :  Which  to  do  I  commit 
to  you  and  each  of  you,  my  Itailies  in  that  part  foresaid,  my  full  power  by 
tliis  my  precept  of  sasine  directed  to  you  for  that  effect. — Ix  witness  11.  Testing 
whereof,  these  presents,  written  upon  this  and  the  preceding  pages  of  Clause, 

stamped  vellum  by  C,  clerk  to  D.,  are  subscribed  by  me  at  the 

day   of       '  one   thousand   eight  hundred  and  years, 

before  these  witnesses,  E.  and  F. 

{Jurid.  Styles,  4th  ed.,  vol.  i.  16.) 

Of  these  clauses  it  is  here  necessary  to  notice  in  detail  the  precept  of 
sasine  ;  the  import  of  the  rest  will  appear  hereafter. 

The  precept  of  sasine  was  the  executive  clause  uf  the  charier.  It  liad 
to  contain  a  mandate  (1)  to  give  delivery  or  sasine  to  the  dispouee,  who 
required  to  he  identified;  and  (2)  to  define  in  itself,  or  by  reference  to 
other  parts  of  the  deed,  the  lands  disponed,  which  retpiired  to  be  described 
particularly,  or  so  identified  that  they  could  be  ascertained  (Bell, 
Frin.  876). 

Whilst  infeftment  given  to  a  person  not  specially  named — <'..7.  "  the 
heir  of  A."— is  inept  {Blackwood,  1740,  Mor.  14327,  2  Koss'  L.  C.  18),  it  is 
thought  that  an  instrument  of  sasine,  proceeding  on  a  charter  in  favour  of 
a  person  not  specially  named  therein, — c.j.  the  heir  of  A., — would  l»e  (juite 
valid  if  it  set  forth  the  name  and  designation  of  tlie  person  indicated  by 
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the  warrant,  at  least  if  he  had  established  by  service,  or  other  habile  means 
recited  in  the  instrinnent,  his  character  as  heir  or  otherwise  in  respect  of 
wliich  he  was  entitled  to  infeftinent  (Bell,  Prin.  876  ;  Menzies,  561). 
Indeed,  it  is  thought  that  it"  a  t'eu-charter  or  a  disposition  is  in  favour,  e.g., 
of  the  "  heir  of  A.,"  infeftnient  can  now  be  taken  in  his  favour  by  recording 
the  deed  with  a  warrant  of  registration,  naming  and  designing  him,  and 
a.lso  describing  him  as  tlie  heir  of  A.,  or  by  expeding  and  recording  a 
notarial  instrument  in  which  he  is  so  named,  designed,  and  described ;  and 
tliat  he  does  not  require,  for  the  validity  of  his  infeftment,  to  establish  his 
character  as  heir  by  service  or  other  procedure,  however  advisable  it  may  be 
to  do  so  from  a  ]n'actical  point  of  view  (see  Ersk.  2.  3,  33 ;  Menzies,  561 ; 
Bell,  Prin.  87G ;  Bardoiv,  1858,  20  I).  612:  Ilntchison,  1872,  11  M.  229). 
It  has  been  held  that,  under  a  destination  to  A.  in  liferent  allenarly,  and 
the  heirs  of  his  body  in  fee,  or  under  a  similar  destination  in  which  a 
person  has  a  liferent  for  himself  and  a  fiduciary  fee  for  others,  the 
fiduciary  fee  can  be  feudalised  by  infeftment  in  terms  of  the  destination, 
but  that  infeftment  in  liferent  only  in  favour  of  the  fiduciary  fiar  does  not 
feudalise  the  fee  {Falconer,  1824,  2  S.  633;  Hoidditch,  1847,  9  D.  1204; 
Diuidas,  1823,  2  S.  145  ;  Maule,  1876,  3  E.  831)  ;  and  also  that  an  infeftment 
in  liferent  in  favour  of  one  wlio  is  fiar  does  not  feudalise  the  fee  {Graham,  1759, 
Mor.  6931).  A  precept  of  sasiue  to  gire  infeftnient  in  lands  desciibed  in 
general  to  belong  to  the  granter  of  the  precept  is  a  sufficient  warrant  to  give 
infeftment  in  every  particular  tenement  which,  by  production  of  the  granter's 
infeftments,  is  vouched  to  come  under  the  general  description  ;  but  it  is 
necessary  that  such  infeftments  should  not  only  be  produced  to  the  notary, 
but  also  specified  in  the  instrument  of  sasine  (  Wallace,  1742,  Mor.  6919  ; 
Belches,  21  Jan.  1815,  F.  C).  The  general  name  of  a  barony,  however,  includes 
all  its  parts,  and  a  warrant  to  infeft  in  the  barony  or  any  part  of  it  was  found 
sufficient  without  extraneous  evidence  to  authorise  infeftment  in  lands 
described  as  forming  part  of  the  barony  {Hill,  1833,  11  S.  958).  In  the 
case  of  Wallace  (1742,  Mor.  6919),  when  a  warrant  bore  an  obligation  to 
infeft  in  particular  lands,  and  all  other  lands  belonging  to  the  disponer,  and 
lying  within  a  particular  county,  and  the  precept  of  sasine  was  in  the 
same  terms,  the  instrument  of  sasine  thereon  was  held  null,  in  so  far  as  it 
comprehended  the  lands  other  than  those  particularly  mentioned  in  the 
deed,  because  it  did  not  bear,  as  regards  the  other  lands,  that  the  disponer's 
infeftment  had  been  produced  to  the  notary  (see  also  Duke  of  Norfolk,  1739, 
2  Eoss'  L.  C.  28;  Belches,  21  Jan.  1815,  F.  C). 

Precepts  of  sasine  are  classed  as  follows  :  {a)  general  (Bell,  Prin.  876)  and 
special  {ih.  877);  (6)  unexhausted  and  exhausted  {ib.  879);  and  (c)  definite 
and  indefinite.  A  general  precept  is  one  authorising  infeftment  in  fee, 
whereas  a  special  precept  authorises  infeftment  in  something  short  of  a 
fee,  e.fj.  in  security  or  in  liferent.  On  the  ground  that  the  greater  includes 
the  less,  a  general  precept  authorises  a  sasine  in  security  {Mitchell,  1767, 
Mor.  14335,  2  Eoss'  L.  C.  418  ;  Bonihrone,  1805,  Hume,  238,  2  Eoss'  L.  0. 
421 ;  Melxm,  1843,  5  I).  1217),  or  in  liferent  {Graham,  1759,  Mor.  6931),  or 
in  fee  under  the  fetters  of  an  entail  {Lord  Napier,  1762,  Mor.  15418,  15461 ; 
affd.  1765,  2  Pat.  108).  In  the  case  of  a  disposition  to  trustees  and  their 
assignees,  containing  a  power  of  sale,  an  obligation  to  infeft  the  trustees 
and  their  assignees,  and  a  precept  of  sasine,  it  was  held  that  a  conveyance 
of  the  unexecuted  precept  to  a  purchaser,  who  took  infeftment  under  it, 
formed  a  good  feudal  title  {Cockhurn,  1836,  14  S.  889).  A  precept  is  said 
to  ])e  unexhausted  until  it  is  duly  executed,  and  exhausted  when  it  has  been 
duly  executed.     The  due  execution  of  a  precept  implies  the  due  infeftment  to 
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the  full  extent  of  the  precept  (see,  e.g.,  Guthries,  1G77,  3  Bro.  Supp.  140,  and 
Moncrieff,  1830,  8  S.  41G)  of  the  person  in  whose  favour  it  was  conceived, 
or  one  m  his  ri;^ht  as  his  heir  or  assignee  ;  and  accordingly,  if  an  instrutnent 
of  sasine  was  not  recorded  {Kibbles,  1830,  9  S.  233  ;  atVd.  1831,  5  W.  &  S. 
553,  2  lloss'  L.  C.  109  ;  Young,  1847,  9  I).  932  ;  ufld.  1848,  2  K.>ss'  L.  C.  103). 
or  recorded  in  the  wrong  register  {Kibble,  16  June  1814,  F.  C. ;  'Town  Council 
of  Brechin,  1840,  3  I).  216),  or  if  there  was  a  fatal  error  in  the  taking  of 
sasine  {Lord  Erskinc,  1743,  5  Bro.  Supp.  732),  or  in  the  inslrunient  of 
sasine  itself  {Carnegie,  1796,  Mor.  8858),  or  in  the  recording  of  the 
instrument  {Kibble  16  June  1814,  F.  C,  2  Boss'  L.  C,  109 ;  Watson,  1818, 
Hume,  718 ;  Fulton,  1831,  9  S.  442),  the  i)recept  remained  in  force,  .so  that 
a  valid  infeftment  could  thereafter  be  expede  in  virtue  of  it.  A  definite 
precept  is  limited  to  one  niunner  of  holding,  and  an  indefinite  precejit  is 
applicable  to  more  than  one  manner  of  holding.  In  the  feu-charter  the 
manner  of  holding  is  and  has  always  been  expressly  de  me,  and  the  precept 
of  sasine  in  such  a  deed  is  called  definite,  and  where  a  deed  specifies  or 
implies  one  manner  of  holding  only,  tlie  precept,  although  indefinite  in 
its  terms,  will  be  construed  as  definite,  and  therefore  as  directing  infeftment 
to  be  given  so  as  to  constitute  that  holding  and  no  other  (.see  Rowand, 
1824,  3  S.  196  ;  Peebles,  1825,  4  S.  290).  It  was  not  essential  that  the 
precept  should  specify  the  symbols  of  delivery,  although  it  usually  did  .so 
{Barstow,  1858,  20  1).  612). 

Like  procuratories  of  resignation,  precepts  of  sasine  could  not,  prior  to 
the  Act  1693,  c.  35,  be  used  after  the  death  of  either  the  granters  or  grantees 
of  them.  But  that  Act  declared  "that  piocuratories  of  resignation  and 
precepts  of  seisin,  either  already  granted  or  to  be  granted,  shall  in  all  time 
coming  continue  in  full  force  and  be  sufficient  warrants,  not  only  for 
making  of  resignations  and  taking  seisins  in  favours  of  the  parties  to  whom 
they  are  or  shall  be  granted,  but  likewise  in  favours  of  their  heirs,  assigneys, 
and  successors  having  right  to  the  said  procuratories  and  precepts,  either  by 
a  general  service,  or  by  disposition  and  assignation,  or  by  adjudication,  as 
well  after  as  before  the  death  of  the  granters  or  parties  to  whom  they  are 
granted,  or  botli,  providing  always  that  the  instruments  of  registration  and 
seisins  taken  after  the  death  of  either  party  express  the  titles  of  these  in 
whose  favours  the  resignation  is  made  and  to  whom  the  sasine  is  granted, 
and  that  the  same  be  deduced  therein,  otherwise  to  be  void  and  null" 
(see  also  8  &  9  Vict.  c.  35,  s.  9).  A  precept  of  sasine,  however,  cannot 
be  assigned  by  the  granter  of  it,  even  although  the  latter  has  power  to 
revoke  the  deed  in  which  it  is  contained  {Gammcll,  1849,  12  D.  19). 

(3)  Frinciplcs  of  the  Law  as  to  Lnfeftmcnt ;  Delivcrg  of  Sasine ;  and 
Instrument  of  Sasine. — The  form  of  the  charter  in  use  prior  to  the 
Infeftment  Act,  1845,  having  been  given,  and  the  object  of  the  precept  of 
sasine  having  been  explained,  the  giving  of  delivery  or  sasine  falls  next  to 
be  considered. 

There  are  three  canlinal  principles  on  which  the  law  regarding  tlie 
taking  of  infeftment  is  based  :  (1)  that  the  property  must  be  delivered  by  tlie 
disponer  to  the  disponee,  according  to  the  maxim  traditionibus,  nan  nudis 
pactis,  transferuntur  rcrum  dominia  ;  (2)  that  the  only  evidence  of  delivery 
prior  to  tlie  Titles  to  Land  Act,  1858,  was  an  instrument  of  sasine, 
whence  arose  the  maxim  nulla  sasina  nulla  terra ;  and  (3)  that  instruments 
of  sasine  to  divest  the  former  proprietor  and  invest  the  disponee,  or,  in  other 
words,  to  confer  a  real  right  on  the  person  in  whose  favour  they  are  expede. 
must  be  duly  registered  in  the  Register  of  Sasines.  The  ceremony  oi 
delivery,  prior  to  the  Infeftment  Act,  1845,  will  be  described  presently. 
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From  the  nature  of  lands — which,  unlike  moveables,  cannot  pass  by 
delivery  from  hand  to  hand — it  follows  that  then,  as  now,  the  traditio 
a}»plicable  to  them  was  symbolical.  At  first,  when  proper  investiture 
existed,  tliere  was,  as  has  been  explained,  no  need  in  a  transference  of 
property  for  any  writing;  then  came  the  stage  of  improper  investiture  in 
which  the  hreve  testatum  was  used,  directing  possession  to  be  given,  the 
hreve  testatum  being  either  sealed  in  attestation  of  the  delivery,  or  followed 
by  a  separate  declaration  of  the  fact  that  delivery  had  been  ^iven  by  the 
bailie ;  but  for  a  long  time  the  instrument  of  sasine  under  the  hand  of  a 
notary  public  was  a  necessary  solemnity  for  perfecting  a  feudal  right  in 
the  disponee.  The  instrument  of  sasine,  according  to  Craig,  arose  from  the 
want  of  certainty,  and  the  frauds  which  occurred  in  connection  with  the 
delivery  of  possession,  and  from  the  consequent  need  of  evidencing  the  fact 
that  possession  had  in  reality  been  given  (Craig,  2.  7.  2).  Craig  conjectures 
that  instruments  of  sasine  were  not  used  in  Scotland  till  the  return  of 
James  i.  from  England  in  1424  (Craig,  2.  2.  18);  but  Erskine  points  out 
that  many  instruments  of  sasine  are  extant  dated  about  the  beginning  of  the 
fifteenth  century,  and  prints  an  instrument  dated  November  1400  (Ersk. 

2.  3.  34).  Before  instruments  of  sasine  were  introduced,  possession  was 
necessary  to  give  a  real  right  in  lands  (Stair,  2.  3.  16 ;  Ersk.  2.  3.  33) ;  but 
after  instruments  of  sasine  came  into  use  they  became  the  necessary 
solemnities  to  evidence  that  right,  and  their  place  could  not  be  supplied  by 
any  other  means  of  probation.  "  Though  the  superior,"  to  use  the  graphic 
words  of  Stair,  "  with  a  thousand  witnesses  should  subscribe  all  the  contents 
of  a  seisin,  it  would  be  of  no  effect  to  make  a  real  right  without  the  attest  of 
a  notary,  in  which  sense  the  vulgar  maxim  is  to  be  understood,  nulla  sasina 
nulla  terra,  which  is  not  only  necessary  to  the  first  vassal,  but  must  be 
renewed  to  all  his  heirs  and  successors  "  (Stair,  2.  3.  16  ;  and  see  Ersk.  2. 

3.  34  ;  Menzies,  569 ;  Bell,  Lect.  i.  649).  Eegistration  was  introduced  as  a 
means  of  preventing  frauds  in  connection  with  the  alienation  of  land.  The 
preamble  of  the  Statute  1617,  c.  16,  which  still  remains  the  basis  of  our 
present  registration  system  of  land-rights,  runs  thus  :  "  Considering  the 
great  hurt  sustained  by  His  Majestie's  lieges  by  the  fraudulent  dealing  of 
parties,  who  having  annallied  their  lands,  and  received  great  summes  of 
money  therefore,  yet  by  their  injust  concealing  of  some  privat  right, 
formerly  made  by  them,  render  the  subsequent  alienation  done  for  great 
sums  of  money,  altogether  unprofitable ;  which  cannot  be  avoided,  unlesse 
the  saids  private  rights  be  made  publick  and  patent  to  His  Highnes  lieges." 

From  the  combined  need  of  an  instrument  of  sasine  and  of  registration 
thereof  for  the  completion  of  a  real  right  in  land,  it  has  followed  that 
an  instrument  of  sasine  unrecorded  is  null  to  every  effect  (Young, 
1844,  6  D.  370;  1847,  9  D.  932;  affd.  1848,  2  Eoss'  L.  C.  103;  Faterson, 
1705,  Mor.  13,564 ;  affd.  1 714,  Eob.  App.  99,  2  Eoss'  L.  C.  78  ;  and  see  Keith, 
1703,  4  P^ro.  Supp.  542,  2  Eoss'  L.  C.  108),  although  the  granter  of  the  warrant 
and  his  heirs  cannot  plead  the  nnWity  (Si7n2)S07i,  1678,  Mor.  13553;  Gray, 
1626,  Mor.  13540) ;  that  an  instrument  of  sasine  with  an  omission  m  esseiiti- 
alibus,  although  it  is  recorded,  is  also  inept  {Davidson,  1827,  6  S.  8,  2  Eoss' 
L.  C.  65  ;  Macintosh,  1825,  2  Eoss'  L.  C.  75),  an  inept  infeftment  being 
equal  to  no  infeftment ;  and  that  the  nullity  of  an  unrecorded  sasine  is  not 
cured  by  prescription,  prescription  not  curing  intrinsic  nullity  in  a  right 
(Crawford,  1729,  2  Eoss'  L.  C.  112). 

At  the  ceremony  of  symbolical  delivery  five  persons  appeared :  (1)  an 
attorney  on  Ijehalf  of  the  disponee  ;  (2)  the  disponer's  bailie ;  (3)  a  notary 
public ;  and  (4  and  5)  two  witnesses.     The   disponee's   attorney  produced 
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the  charter  contaiuinf,'  the  precept  uf  sasine,  di-livered  it  to  the  haiUe,  and 
requested  him  to  dehver  sasiiie  of  the  lands.  The  hailie  then  handed  the 
deed  to  the  notary  puhlic  to  be  read  ami  ]tuljHslied.  The  notary  puhHc, 
having  done  so,  returned  tlie  deed  to  the  haihe.  The  bailie  tliereupon 
delivered  to  the  attorney  the  symbols  appropriate  to  the  subjects  in  the  grant ; 
and  the  attorney,  putting  a  piece  of  money  into  the  notary's  hands,  declared 
that  he  took  instruments,  and  called  the  attention  of  the  witnesses  to  the 
fact  that  he  had  done  so.  The  wliole  ceremony  was  performed  on  the  ground 
of  the  lands  of  wliich  delivery  was  given  (^lenzies,  570  :  liell,  Led.  vol.  i. 
650-651). 

After  the  ceremony  of  symbolical  delivery  the  notary  public  expede  an 
instrument  of  sasine  in  favour  of  the  person  in  whose  favour  the  delivery 
had  been  made.     The  instrument  was  as  follows : — 


3.  A  ppearance 
of  the  parties. 

4.  Production 
of  charter,  etc. 


In  the  name  of  God,  Amen. — Know  ;ill  men  liy  this  present  public  1.  Invocation, 
instrument  that  upon  the  day  of  in  the  year  of  our  Lord  2.  Date. 

and  of  the  reign  of  His  Majesty  George  the  Fourth,  Ijy  the 
grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  King, 
Defender  of  the  Faith,  the  year,  in  presence  of  me,  notary  public, 

and  of  the  witnesses  hereinafter  named  and  designed,  and  hereto  witli 
me  subscribing*  and  upon  the  ground  of  the  lands  after  described 
[respectively  and  successively,  if  there  he  more  parcels  than  one]  compeared 
personally  D.,  as  procurator  and  attorney  for  B.,  whose  power  of  attorney 
was  sufficiently  known  to  me,  notary  public  :  As  also  compeared  C,  bailie 
in  that  part  specially  constituted,  by  virtue  of  the  precept  of  sasine  herein- 
after transcribed,  contained  in  the  feu-charter  after  narrated,  the  said  1). 
having  and  holding  in  his  liands  the  .said  feu-charter  of  the  date  under 
written,  made  and  granted  by  A.,  heritable  proprietor  of  the  lands  and 
others  after  described,  to  and  in  favour  of  the  said  B.,  whereby  the  said  A., 
for  the  causes  therein  sjiecified,  sold,  alienated,  and  in  feu-farm  disponed 
from  him,  liis  heirs  and  successors,  to  and  in  favour  of  the  said  B.,  his  heirs 
and  assignees  whomsoever,  heritably  and  irredeemably,  All  and  Whole  the 
lands  of  [as  in  the  /eu-charter],  lying  within  the  pari.sh  of 

and  shire  of  ;  to  be  holden  of  and  under  him,  the  said  A., 

and  his  foresaids,  in  feu-farm,  fee,  and  heritage  for  ever,  for  payment  of 
the  feu-duty  and  other  prestations  specilied  in  the  said  feu-charter,  as  the 
same,  containing  clause  of  absolute  warrandice,  the  precept  of  sasine  herein 
after  transcribed,  and  other  usual  clauses,  more  fully  bears  :  Which  feu- 
charter  the  said  D.,  as  procurator  foresaid,  exhibited  and  produced  to  the 
said  bailie,  desiring  and  requiring  him  to  proceed  to  the  execution  of  the 
office  of  bailiary  thereby  committed  to  him  :  Which  desire  the  said  bailie 
finding  to  be  reasonable,  he  received  the  said  feu-charter  into  his  hands 
and  delivered  the  .'^ame  to  me,  notary  public  subscribing,  to  be  read  and 
published  to  the  witnesses  present,  which  I  did,  and  of  which  precept  of 
.sasine  the  tenor  follows  in  these  words  :— "Moreover,  I  hereby  desire  and 
require  you  ,  and  each  of  you,  my  bailies  in  that 

part  hereby  specially  constituted,  that  on  sight  hereof  ye  pass  to  the  ground 
of  the  said  lands  and  others,  and  there  give  and  deliver  to  the  said  B.  or 
his  foresaids  heritable  state  and  sasine,  real,  actual,  and  corporal  possession, 
of  all  and  whole  the  lands  and  others  particularly  above  specified,  with 
the  parts  and  pertinents  thereto  belonging,  lying  and  described  as  afore- 
said, and  here  held  as  repeated  brevitatis  causa,  and  that  by  delivery  to  the 
said  B.  or  his  foresaids,  or  to  his  or  their  attorney  or  attornies,  in  his  or 
their  names,  bearers  hereof,  of  earth  and  stone  of  the  ground  of  the  said 
lands,  with  all  other  symbols  usual  and  necessary,  and  this  in  nowise  ye 
leave  undone  :  Which  to  do  I  commit  to  you  and  each  of  you,  my  bailies 
in  that  part  foresaid,  my  full  power  by  this  my  precept  of  sasine  directed 
to  you  for  that  effect.— In  witness"  whereof,  I  have  subscribed  these 
presents,  written  upon  this  and  the  two  preceding  pages  of  stamped  vellum 
by   G.,   clerk   to    JI.,    at  the  day    of  one 

thousand  eight  hundred  and  years,  before  these  witnesses,  E. 

and  F.  (Signed)  .1.  E.,  icitness.  F.,  inhif.w."  After  reading  and  publish- 
ing which  feu-charter,  containing  the  said  precept  of  sasine,  the  said  bailie 


5.  E.xhibitiou 
of  charter,  etc. 

6.  Delivery 
antl  publica- 
tion of  (.barter. 


7.  Precept  of 
sasine  and  test- 
ing clause  of 
charter. 


8.  Delivery  of 
sasine. 
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received  tlie  same  agaiu  iulu  his  hands,  and  by  virtue  thereof  and  of  the  oftice 
of  bailiary  thereby  committed  to  him,  gave  and  delivered  to  the  said  B., 
heritable  state  and  sasine,  real,  actual,  and  corporal  possession,  of  all  and 
whole  the  lands  and  others  particularly  above  specified,  with  the  parts 
and  pertinents  thereto  belonging,  lying,  and  described  as  aforesaid,  and 
here  iield  as  repeated  brevitatis  causa,  and  that  by  delivery  to  the  said  1)., 
as  procurator  foresaid,  of  earth  and  stone  of  the  ground  of  the  said  lands 
[if  teinds  have  been  disponed  by  the  charter,  then  add  here  "a  handful  of 
grass  and  corn  for  the  said  teinds"],  with  all  other  symbols  usual  and 
necessary,  after  the  form  and  tenor  of  the  said  charter  and  precept  of  sasine 

9.  Taking  of  in  all  points  :  Whereupon,  and  upon  all  and  sundry  the  premises,  the  said 
lustruinents  procurator  asked  and  took  instruments  in  the  hands  of  me,  notary  public 
Attestation.       subscribing  :  These  things  were  so  done  upon  the  ground  of  the  said  lands 

10.  Acta  errant,  and  others  [respectively  and  successively,  if  more  than  one  subject],  betwixt 
etc.,  Clause.       (-]^g  hours  of  and  of  the  day  of  the  month  in  the  year  of  our 

Lord  and  of  the  King's  reign  above  written,  before  and  in  presence  of  /. 
and  K.,  witnesses  to  the  premises  specially  called  and  required,  and  hereto 
with  me  subscribing. 

11.  Notarial  Et  ego  vero  L,  clericus  Edinburgensis  dioceseos,  ac  notarius  publicus, 
ilocquet.  auctoritate  regali  et  per  Dominos  Concilii  et  Sessionis  secundum 

tenoreni  acti  parliamenti,  admissus,  Quia  pn\3missis  omnibus  et 
singulis,  dum,  sic  ut  prtemittitur,  dicerentur,  agerentur  et  fierent, 
una  cum  prsenominatis  testibus  proesens  pei'sonaliter  interfui, 
eaque  omnia  et  singula  prtemissa,  sic  fieri,  et  dici,  vidi,  scivi,  et 
audivi,  ac  in  notani  cepi,  ideoque  hoc  prsesens  publicum  instru- 
mentum  [if  there  be  a  marginal  addition,  here  insert  cum  marginali 
additione  supra  pagina]  manu  mea  \if  vjritten  by  another 

hand,  manu  aliena  ;  and  if  partly  by  the  notary's  and  fartly  by 
another,  partim  nuiTiu  mea  partim  aliena],  super  hac  et 
paginis  prtecedentibus  pergamense  debite  impressse,  fideliter 
scriptum  exinde  confeci,  ac  in  hanc  public!  instrumenti  formam 
redegi  signoque  nomine  et  cognomine  meis  soiitis  et  consuetis, 
signavi  et  subscripsi,  in  fidem,  robur  et  testimonium  veritatis 
omnium  et  singulorum  pryemissorum,  rogatus  et  requisitus. 

(Jurid.  Styles.,  4th  ed.,  vol.  i.  59.) 

With  regard  to  the  instrument  of  sasine,  it  is  necessary  to  mal^e  certain 
explanations.  Although  it  seems  never  to  have  been  authoritatively 
settled  that  the  two  dates  given  in  the  form  of  the  instrument  were  essential, 
it  was  held  that  when  both  were  given  they  had  to  correspond  {Town 
Coiincil  of  Brechin,  1840,  3  D.  216 ;  Lindsay,  1844,  6  D.  771 ;  and  see  Ld. 
Curriehill  in  M'Farlan,  Fetr.,  1853, 15  D.  708),  and  that  although  both  were 
given,  if  one  was  written  on  an  erasure,  the  instrument  was  inept  {Smith, 
1835, 13  S.  401 ;  atfd.  1840, 1  Kob.  173  ;  and  see  JDicksons  Trs.,  1820,  Hume, 
925).  The  date  was  necessary  for  fixing  the  time  within  which  the  instru- 
ment required  to  be  registered  {M'Queen,  1823,  2  S.  637),  but  an  instrument 
containing  the  correct  date  in  its  proper  place  was  not  rendered  invalid  by 
a  wrong  reference  to  it  in  a  subsequent  part  of  the  writ  {Gordoyi,  1773,  5 
liro.  Supp.  587).  It  was  essential  that  the  instrument  should  bear  that  the 
ceremony  took  place  on  the  ground  of  the  lands  disponed  (Bell,  Lect.  i. 
652),  but  an  objection  to  an  instrument  of  sasine  ex  facie  regular,  that 
sasine  had  been  taken,  not  on  the  lands  themselves,  but  on  a  contiguous 
spot  of  land,  was  not  allowed  to  be  proved  by  witnesses  after  a  delay  of 
twelve  years  {Campbell,  1819,  Hume,  723).  When  the  charter  or  other  deed 
of  conveyance  contained  different  lands,  which  were  either  locally  discon- 
tiguous or  legally  distinct,  symbolical  delivery  had  to  take  place  on  each  of 
the  different  lands,  and  the  instrument  set  forth  the  appearance  of  the 
notary  public,  the  witnesses,  the  attorney,  and  the  bailie  on  the  ground  of 
the  lands  described  in  the  instrument  respectively  and  successively  (Bell, 
Lect.    i.    659 ;    Menzies,  575).      "  Although    the    instrument,"   says    Bell, 
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{Prin.  871),  "commonly  and  correctly  bears  that  sasine  wus  given  on  the 
lands  of  the  several  parcels  respectively  and  successively,  yet  where  the 
expression  is  not  exclusive  of  this  fact  (as  that  sasine  was  taken  '  on  the 
ground  of  the  said  lands'),  and  the  words  are  sueh  as  accord  with  the 
supposition  (if  the  correct  delivery  of  sasine,  it  seems  to  be  sufficient  (see 
Mcucivell,  1628,  :\Ior.  14:318  ;  Lord  Hermiston,  1G30,  Mor.  1432G  ;  Gonfon,  1773, 
5  Bro.  Supp.  587).  Where  the  words  are  exclusive  of  the  supposition  of 
successive  acts  (as  if  the  instrument  should  bear  that  sasine  was  taken  on 
a  particular  spot),  it  will  be  bad  as  to  all  the  several  portions."  Lands 
w^ere  deemed  legally  distinct  when  they  were  held  (a)  by  different  tenures; 
(b)  by  different  titles,  even  of  the  same  superior;  or  (c)  of  ililferent  superiors 
(Bell.  Frin.  87-4;  Bell,  Lecf.  i.  659;  Menzies,  575;  Krsk.  2.  3.  44:  Bank 
of  Scotland,  1729,  Mor.  16404;  and  see  Grant,  1837,  15  S.  563). 
Separate  acts  of  symbolical  delivery  were  also  necessary  when  the  deed 
contained,  in  addition  to  lands,  other  tenements  (e.g.,  salmon-tishings)  for 
which  earth  and  stone  were  not  the  appropriate  symbols  (Bell,  Zed.  i. 
660 ;  and  see  Ersk.  2.  3.  44).  When,  however,  lands  either  locally 
discontiguous  or  legally  distinct,  or  lands  with  teinds,  fishings,  etc.,  had 
been  erected  into  a  barony,  delivery  could  lie  made  by  the  symbols  of  earth 
and  stone  for  the  lands  and  other  subjects  at  the  place  appointed  by  the 
charter  of  barony,  or,  if  no  place  was  so  appointed,  then  on  any  part  of  the 
lands  (Ersk.  2.  3. 46  ;  Menzies,  576  ;  Bell,  Zed.  i.  660).  Further,  the  Crown 
could,  by  a  clause  of  union  in  a  charter,  unite  subjects  lying  locally  dis- 
contiguous, or  requiring  dih'erent  symbols  for  delivery ;  ancf  if  in  the  clause 
of  union  a  place  for  delivery  was  appointed,  delivery  took  place  there,  but 
it'  no  such  place  was  appointed,  delivery  could  be  given  on  any  part  of  the 
united  lands  (Bell,  Frin.  874;  Bell,  Zed.  i.  660;  and  see  M'Lean,  1777,  5 
Bro.  Supp.  590  ;  Scott,  1777,  .Mor.  13519  :  Monfr/o7nerie,  2  March  1813,  F.  C. : 
Whitefoord,  1788,  3  Pat.  101;  Morchead,  1791,  3  Pat.  199;  Xapicr, 
1822,  1  S.  522).  If  part  of  the  lands  included  in  a  charter  containing  a 
clause  of  union,  or  part  of  the  lands  of  a  barony,  was  sold,  both  the  part 
retained  and  the  part  disponed  under  a  feu-cbarter  or  a  disposition  had  the 
benefit  conferred  by  the  union  (Flairqu/icn,  1637,  Mor.  16401  ;  Heron,  1771, 
Mor.  8684;  Wood's  Trustees,  1832,  10  S.  773 ;  afld.  1834,  7  W.  &  S.  147 
(dispensation  extends  to  rights  in  securitv) ;  Ogilrie,  1768,  Mor.  8792  :  rev. 
1768,  2  Pat.  141;  Zyall,  1768,  2  Pat."  138';  Brown,  1813,  Hume,  717; 
Montgomcrie,  2  March  1813,  F.  C).  A  clause  of  union  granted  by  a  subject- 
superior  was  ineffectual  unless  confirmed  by  the  Crown  {Aitken,  1623,  Mor. 
16397 ;  Borthicich,  1636,  Mor.  16401).  When  lands  were  neither  erected 
into  a  barony  nor  united  by  a  clause  of  union,  the  symliols  for  teinds  were 
delivered  on  the  ground  of  the  lands  :  tliose  for  fishings,  at  the  fishing- 
station  ;  those  for  rights  of  patronage,  within  the  parish  church  :  and  those 
for  mills,  within  the  mills  (Bell,  Zect.  i.  660). 

Any  notary  public  who  was  not  interested  in  the  transaction  could 
act  as  notary  in  giving  sasine  (Bell,  Zed.  i.  652) ;  and,  in  one  case,  an 
opinion  was  expressed  that  a  notary  was  not  disqualified  from  expeding  an 
instrument  in  execution  of  a  precept  of  sasine  granted  by  himself  (per 
Ld.  Gillies  in  Sim,  1831,  10  S.  85).  The  notary  public  was  entitled  to 
assume  that  any  person  in  possession  of  the  warrant  containing  the  juecept 
was  duly  empowered  to  act  as  attorney  (Bell,  Zed.  i.  653),  and  an  attorney 
could  represent  any  number  of  disponees  {Grant,  1750,  Mor.  14325), 
although  it  was  open  to  those  interested  to  show  that  sasine  had  been 
taken  without  their  authority  {Gray,  1838,  1  D.  227).  If  there  was  no 
doubt  about  the  identity  of  the  attorney  or  the  bailie,  the  fact  that  either 
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was  not  fuUv  named  and  designed  was  treated  as  a  latent  ambiguity,  not 
invalidating  the  instrument  {Jforton,  1828,  7  S.  172;  affd.  1830,  4  W.  &  S. 
379 ;  MacgiUkray,  1824,  3  S.  378,  N.  E.  267  ;  and  see  Lord  Napier,  1762,  5 
Bro.  Siipp.  587, 883  ;  affd.  1765,  2  Pat.  108  ;  Duke  of  Argyll,  1873, 11  M.  616); 
and  where  an  instrument  bore  that  the  same  person  acted  as  both  bailie 
and  attorney,  it  was  sustained,  as  it  appeared  otherwise  from  the  writ  that 
a  person  other  than  the  bailie  had  demanded  sasine  {Hilton,  1676,  Mor. 
14331  ;  and  see  Henderson,  1776,  2  Eoss'  L.  C.  74;  Douglas  5  Bro.  Supp. 
587;  M'Ghic,  1827,  5  S.  758).  In  an  old  case  {Lady  Lamcrtoun,  1680, 
Mor.  14309)  an  instrument  of  sasine  was  sustained,  there  being  no 
question  of  competition  involved,  although  it  did  not  set  forth  the 
precept  of  sasine;  but  practice  established  the  rule  that  the  precept 
should  be  inserted  (Bell,  Lect.  i.  654),  subject  to  this,  that  it  was 
sufficient  to  insert  as  much  of  the  precept,  if  it  contained  a  description 
of  different  lands,  as  related  to  that  part  of  them  in  which  infeftment 
was  being  taken  {Don,  4  Feb.  1813,  F.  C.)  The  testing  clause  was 
engrossed  verbatim,  in  order  to  connect  the  warrant  produced  as  the 
deed  of  the  granter  w4th  the  delivery  given  in  pursuance  of  it  (Menzies,  573  ; 
and  see  Lcith  Bank,  1836,  14  S.  332).  If  the  deed  containing  the  precept 
was  sufficiently  identified,  an  error  or  omission  in  a  reference  to  it  in  the 
instrument  was  not  fatal  {Hamiltoii,  1824,  2  S.  640  ;  Gordon,  1827,  5  S.  550  ; 
Gordons  Trs.,  1851,  13  D.  1381 ;  see  also  Duke  of  Argyll,  supra).  _  If 
the  person  in  whose  favour  infeftment  was  granted  was  not  the  original 
grantee,  but  his  heir  or  successor,  the  connecting  writs  had  also  to  be 
specified,  or,  as  was  said,  deduced  (1693,  c.  35),  although,  if  the  connecting 
links  were  deduced,  it  was  decided,  in  a  case  of  doubtful  authority,  not  to  be 
essential  that  the  instrument  should  specially  bear  that  they  were  received 
by  the  bailie  from  the  attorney,  or  delivered  to  the  notary,  or  read  and 
published  to  the  witnesses  {Scott,  1781,  Mor.  8838 ;  and  see  Duff,  107);  and 
it  was  unnecessary  to  deduce  the  commission  authorising  a  factor  to  assign 
an  unexhausted  precept  to  which  his  principal  had  right  {Proctor,  1796, 
Mor.  8871).  An  instrument  of  sasine  was  held  invalid  which,  although  it 
set  forth  tlie  delivery  of  the  appropriate  symbols,  did  not  contain  that  part 
of  the  instrument  bearing  that  heritable  state  and  sasine,  real,  actual,  and 
corporal  possession,  had  been  delivered  {Davidson,  1827,  6  S.  8  ;  2  Ross'  L.  C. 
65  ;  and  comp.  Lady  Lamertoun,  1682,  Mor.  14321).  Professor  Mont- 
gomerie  Bell  states  that  it  was  indispensable  that  the  particular  symbols 
used  should  be  set  forth  in  the  instrument  (Bell,  Leet.  i.  655).  In  the 
case  of  Urquliart  (1753,  Mor.  9921 ;  affd.  1755,  1  Pat.  586),  however,  an 
instrument  which  bore  that  the  usual  symbols  were  dehvered  was  held 
valid.  Professor  George  Joseph  Bell  remarks  that  the  judgment  in 
Urquhart  is  not  to  be  rehed  on  absolutely  (Bell,  Prin.  871).  The 
specification  of  a  wrong  symbol  was  fatal  to  an  instrument;  and  where 
an  instrument  of  sasine  set  forth,  in  narrating  the  delivery  of  the  lands, 
that  the  symbol  of  stone,  instead  of  earth  and  stone,  was  used,  it  was 
held  null  {Tovm  Council  of  Brechin,  1840,  3  D.  216).  The  appro- 
priate symbols  were :  for  land  and  its  accessories,  earth  and  stone ; 
for  salmon-fishings,  net  and  coble;  for  a  mill,  when  a  separate  tene- 
ment, clap  and  happer;  for  teinds,  a  handful  of  grass  and  corn;  for 
annual  rent  of  money,  one  penny  money;  for  annual  rent  of  victual, 
a  parcel  of  corn  or  victual;  for  right  of  ferry,  an  oar  and  some  water; 
for  the  right  of  patronage  of  a  parish  church,  a  psalm-book  and  the  keys 
of  the  church;  and  for  houses  held  burgage  when  sasine  was  in  favour 
of    an    heir,   hasp   and  staple,   and  sometimes  earth   and    stone    as   well 
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as  hasp  and  staple  (Bell,  Lect.  i.  G55 ;  Menzies,  573;  Dutt',  100;  Ersk. 
2.  3.  36).  It  has  already  been  stated  that  an  infeftnient  caunot  be  given 
to  a  person  unnamed.  From  the  principle  of  the  feudal  law  wliich  forbids 
any  but  persons  or  corporations  to  be  vassals  in  land,  an  infeftnient  in 
favour  of  a  firm  (e.fj.  in  favour  of  liobert  Muirhead  &  Company)  is  inept 
{Morrison,  1818,  Hume,  720,  2  lioss'  L.  C.  24);  but  one  in  favour  of  a 
named  partner  of  a  firm  and  the  other  partners  of  the  firm,  will  operate 
effectually  in  favour  of  the  named  partner,  on  the  ground  that  it  is 
equivalent  to  an  infeftmcnt  for  himself  and  the  other  partners  (lJ<nnis(o/i, 
1808,  Mor.  No.  15,  App.  Tack,  2  Koss'  L.  C.  2;'..  Note  that  a  hrm  may  hold 
a  lease  socio  nomine  —  Denniston,  siq^ra).  Besides,  as  there  can  be  no 
successive  fee  in  favour  of  two  or  more  parties  constituted  at  the  same 
time,  no  valid  infeftnient  can  be  given  to  successive  fiars,  c/j.  to  A.,  whom 
failing  13.,  wiiom  I'ailing,  C.  But  if  infeftnient  is  so  taken  to  successive 
liars,  the  inept  infeftnient  in  favour  of  the  others  after  the  first  will  not 
invalidate  the  infeftnient  in  his  favour,  for  utile  i^er  inutile  non  vitiatur 
{Kcr,  1708,  2  Eoss'  L.  C.  25  ;  Faul,  1833,  11  S.  292,  2  Eoss'  L.  C.  26).  Where 
a  notary  by  mistake  inserted  in  an  instrument  of  sasine  the  words  V;i 
dimidictatc  tcrtia:  partis  in  place  of  trium  juirtivm,  the  words  were  taken 
as  they  stood,  so  as  to  limit  the  right  to  the  half  of  a  third  {Murray, 
1708,  4  Bro.  Supp.  701).  The  object  of  specifying  in  the  instrument  of 
sasine  the  hours  between  which  sasine  was  given  was  to  show  that  the 
ceremony  was  performed  by  daylight  (Uell,  Led.  i.  ijoij).  "When  infeltment 
was  given  in  different  parcels  of  land  on  different  days,  it  was  not  essential 
to  specify  the  particular  parcels  in  which  infeftnient  was  given  each  day 
{M'Zcan,  1777,  5  Bro.  Supp.  590),  and  an  objection  to  an  instrument  of 
sasine  that  it  had  not  been  taken  in  daylight  {Arnot,  1679,  Mor.  14332), 
or  that  it  did  not  sj)ecify  whether  the  time  when  sasine  was  taken  was 
before  or  after  noon  {Dcnnistoun,  1824,  3  S.  285),  was  repelled. 

Whilst  the  body  of  the  instrument  could  be  written  by  anyone  (1  Bell, 
Lcct.  i.  G56 ;  see  Dickson,  1801,  M.  App.  Tailzie,  7),  the  notarial  docquet  had 
to  be  holograph  of  the  notary  public.  The  omission  from  the  docquet  of  the 
statement  that  the  notary  was  present  with  the  witnesses  at  the  transaction 
set  forth  in  the  instrument  was  a  fatal  objection  (see  Primrose,  1612,  Mor. 
14326;  Macintosh,  1825,  4  S.  190,  2  Ross'  L.  C.  75).  Aw  immaterial  omission 
from,  or  a  grammatical  or  a  clerical  error  in,  the  docquet  did  not  invalidate 
the  instrument  (see  M'Ghie,  1827,  5  S.  758;  Dickson,  1829,  7  S.  503).  The 
instrument  of  sasine  required  to  be  signed  on  each  leaf  by  one  notary  (1584, 
c.  4)  and  two  witnesses  {Bishop  of  Aberdeen,  1680,  Mor.  3011).  Wiien 
the  deed  consisted  of  more  than  one  sheet,  the  pages  had  to  be  numbered, 
and  the  notarial  docquet  had  to  set  forth  the  number  of  pages  of  which  the 
deed  consisted  (Act  of  Sederunt,  17  January  1756;  Copland,  1771,  Mor.  8686), 
and  each  leaf  had  to  be  signed  by  the  notary  and  the  witnesses  (1686,  c.  17; 
see  Carncyic,  1796,  Mor.  8858).  The  reason  for  the  signing  of  each  leaf  by 
the  witnesses  was  that  they  were  witnesses  to  the  facts  narrated  in  the 
instrument, — not  simjjly  to  the  subscription  of  the  notary.  When  the 
instrument  was  written  on  one  sheet  it  was  unnecessary  to  number  the 
pages  or  to  mention  their  number  in  the  docquet,  and  subscription  by  the 
notary  and  the  witnesses  at  the  close  of  the  deed  was  sufhcient  {Kirkhain, 
1822,  1  S.  423).  The  witnesses'  designations  had  to  be  inserted  in  all 
cases  in  the  instrument  of  sasine  (1681,  c.  5  ;  and  see  S(ev:arf,  2  March 
1815,  F.  C.) 

(4)  Hcgistrafion  of  Insfnoncnt  of  Sasine. — After  the  granting  of  the  feu- 
charter,  symbolical  delivery,  and  the  expeding  of  an  instrument  of  sasine,  it 
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was,  as  already  stated,  necessary  before  1845,  for  the  completion  of  a  feudal 
title  in  the  person  of  the  disponee,  to  secure  the  registration  of  the  instru- 
ment within  sixty  days  of  its  date  in  the  appropriate  liegister  of  ^asines, 
i.e.  in  the  General  ifegister  of  Sasines  at  Edinburgh,  or  in  the  Particular 
Register  of  Sasines  for'the  district  within  which  the  lands  lay. 

The   essentials  of  registration  of   an  instrument   of   sasine  relating  to 
subjects  held  feu  (1617,  c.  16 ;  1672,  c.  16 ;  1686,  c.  19 ;  1693,  c.  13 ;  1693,  c.  14  ; 
1696,  c.  18  ;  Act  of  Sederunt,  12  June  1756)  before  1845  were  as  follows  :  (1) 
The  entry  in  the  minute-hook  of  the  instnuncnt  ivithin  sixty  days  of  its  elate, 
the  minute  of  entry  being  signed  by  the  keeper  (f  the  record  (or  his  depute)  and 
the  presenter  of  the  ivrit  (see  Skelly,  1774,  5  Bro.  Supp.  589).— An  instrument  of 
sasiue  was  held  as  recorded  from  the  time  when  it  was  entered  in  the  minute- 
book,  althouyh  the  engrossing  did  not  take  place  until  after  the  sixty  days 
{Maclainc,  1852,  14  D.  870  ;  affd.  1855,18  D.  (H.  L.)  44  ;  Beaumont,  1716,  Mor. 
13571 ;  Dunbar,  1790,  Mor.  8799) :  and  if  more  than  one  instrument  of  sasine, 
all  affecting  the  same  subjects,  were  lodged  at  the  same  tiuie,  the  one  first 
entered  in  the  minute-book  was  preferred  {Douglas,  1835,  13  S.  505),  in  the 
absence  of  a  clause  to  the  effect  that  they  were  to  be  ranked  _^?anpassw 
(Bell,  Lect.  i.  669).     Besides,  when  instruments  of  sasine  were  entered  in 
the  minute-book,  and  not  transcribed  into  the  register  in  the  order  of  the 
minute-book,  the  preference  depended  on  the  minute-book  {Maclaine,  supra; 
and  see  Cardross,    1678,  Mor.    13554;   Earl  of  Mar,  1684,  Mor.    13557; 
Driimmond,  24  June  1809,  F.  0. ;  Adam,  19  June  1810,  F.  C).     The  rule 
for  computing  the  time  within  which  an  instrument  of   sasine   could   be 
recorded  was  by  days,  counting  from  midnight  to  midnight,  and  excluding 
the  day  on  which  the  act   of   delivery  was  done,  as   the  terminus  a  quo 
{Lindsay,  1844,  6  D.  771).     When  several  sasines  were  presented  by  the 
same  person  at  the  same  time,  it  was  not  necessary  to  sign  the  minute-book 
after  the  entry  of  each  {Maclaine,  supra).     A  discrepancy  between  the  entry 
in  the  minute-book  and  the  register  was  not  fatal  {Maclaine,  supra).     (2) 
Transcription  <f  the  instrument  of  sasine  ad  longum  in  the  General  Register  of 
Sasines  or  in  the  Farticular  Register  of  Sasines  applicable  to  the  lands  contained 
in  it.~A\-\y  essential  error  ni  the  record  {Grey,  1790,  Mor.  8796 ;  Macqueen, 
1823,  2  S.  637 ;  Stewart,  1827,  5  S.  383 ;  Dennistoun,  1824,  3  S.  285),  or  an 
erasure  or  other  vitiation,  not  authenticated,  in  a  material  word  or  clause 
in  the  record,  was  fatal  to  the  validity  of  the  recording  of  tiie  instrument 
{Drunimond,24:  June  1809, F.C.;  and  comp.  Adam,19  June  1810,  F.  C;  Gibson- 
Craig,  1838, 16  S.  1332).     With  regard  to  erasures  not  authenticated  in  instru- 
ments of  sasine  {Anderson,  1828,  6  S.  463),  the  common  law  was  applicable 
{M'Millan  1831,  9  S.  551 ;  Innes,  1827,  5  S.  559  ;  affd.  1827,  2  W.  &  S.  637  ; 
Smith,  1835,  13  S.  461  ;  affd.  1840,  1  Ptob.  App.  173  ;  and  see  Howden,  1835, 
13  S.  1097  ;  Morton,  1828,  7  S.  172  ;  affd.  1830,  4  W.  &  S.  379  ;  Bell,  Lect.  i. 
671),  until  the  passing  of  the  Act  6  &  7  Will.  iv.  c.  33,  which  enacted  that  no 
challenge   of   any   instruments   of   sasine   or   resignation  ad  remanentiam 
(exclusive,   however,  of  instruments   of   sasine   or   resignation  and  sasine 
propriis  vumibus)  should  receive  effect  either  by  reduction  or  exception,  on 
the  ground  that  any  part  of  the  instrument  was  written  on  an  erasure,  unless 
it  should  be  averred  and  proved  that  such  erasure  had  been  made  for  the 
puipo-ses  of  fraud,  or  the  record  thereof  was  not  conformable  to  tlie  instru- 
ment as  presented  for  registration.     In  one  case,  where  the  day  of  the  month 
and  the   year  of  the    king's   reign   were  written   in  a  marginal   note  not 
authenticated,  objection  on  that  ground  to  the  validity  of  the  instrument 
was  repelled  {Maclaine,  supra).      Although  the   rule  was  that  the  record 
could  not  be  altered  after  the  expiry  of  tlie  sixty  days  {Dundas,  1824,  3  S. 
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400),  the  Court  lius  uUuwed  an  omission  in  unc  or  two  cases  to  be  supplied 
under  the  reservation  of  the  riglits  of  third  parties  {Lfake  of  Montrose,  Fttr., 
184G,  8  D.  822;  see  also  Tail,  Pdr.,  1822,  1  S.  241),  but  the  proper 
remedy  fur  an  ernn-  ov  other  defect  in  the  recording,  as  in  the  case  of 
instrument  of  sasine  itself,  was  the  expeding  and  recording  of  a  new 
instrument  {Havj,  1857,  I'J  D.  449;  Kihhhn,  ]8:!0,  9  S.  233;  alld.  18:51, 
5  W.  &  S.  55:3';  and  see  Wilson,  1818,  Hume,  718;  Bell,  Lcct.  i.  071 ). 
(3)  The  ccrtijicate  of  rcriialration  on  the  instrument  (f  sasinc  hy  the  keeper  of 
the  rcr/ister. — Tliis  certificate  bore  the  date  of  presentment  and  the  fact  of 
registration,  and  referred  to  tlie  l)Ook  and  the  pages  of  the  book  in  which 
the  instrument  was  engrossed.  In  the  case  of  Gibson- Co-aif/  (1838,  10  S. 
1332  ;  affd.  1841,  2  Eob.  446),  where  an  erasure  occurred  in  the  attestation 
as  well  as  an  error  in  its  date,  the  minute-book  and  register  corresponding, 
the  instrument  was  held  sulUcient.  A\'here  the  keeper  had  omitted  t(j  sign 
the  certificate,  the  Court  authorised  his  successor  in  office  to  sign  the 
sdime  (Young,  Peir.,  1740,  ]\Ior.  13575;  Herries,  Petr.,  1750,  ]\Ior.  13575: 
and  see  Ballantine,  Petr.,  1740,  Mor.  1:'»575). 

II.  Charter  and  Infeftment  after  the  Ixfeft.ue.xt  Act,  1845, 
T/i.L  THE  Lands  Transference  Act,  IQ-il. — The  only  alteration  made 
by  the  Infeftment  Act,  1845,  on  the  form  of  the  feu-charter  formerly  in  use 
was  in  the  precept  of  sasine.  The  Act  enacted  (.s.  5)  that  in  all  deeds  con- 
taining a  precept  of  sasine  such  precept  might  be  in  the  form  of  Sched. 
(A),  which  is  as  follows : — 

Moreo\er  I  desire  any  notary  public  to  wliom  iliose  present.s  may  be  presented,  to 
give  to  the  said  .1.  L'.,  or  his  foresaid.s,  sa.?ine  [or  liferent  sasine,  or  sasine  in  liferent  and 
fee  respectively,  as  the  case  may  be]  of  the  lands  and  others  above  disponed  [if  the  deed,  be 
granted  under  the  hurdea  of  a  real  lien  or  servitude,  or  amj  otlier  incmnhranre,  condition,  or 
qualificattoii  of  the  ritjhf,  or  under  redeinpt ion,  then  there  will  be  added  here,  ^' hut  always 
under  the  burden  of  the  real  lien,"  etc.  {as  the  case  may  be)  before  specified]. — In  witness 
whereof,  etc.  [here  insert  a  testing  clause  in  legal  form]. 

In  aiUUtion  to  supplying  a  new  form  of  precept  of  sasine,  the  Act 
enacted:  (1)  that  from  and  after  1  October  1845  it  should  not  be  necessary 
to  proceed  to  the  lands  in  which  sasine  was  to  be  given,  or  to  perform  any 
act  of  infeftment  thereon,  but  that  sasine  should  be  effectually  given  therein 
and  infeftment  obtained  by  producing  to  a  notary  puldic  the  warrants  of 
sasine  and  relative  writs  as  then  in  use  to  be  produced  at  taking  infeftment, 
and  by  expeding  and  recording  in  the  General  llegister  of  Sasiues,  or  the 
Particular  Eegister  of  Sasines  applicable  to  the  lands  contained  in  the 
warrant  of  infeftment,  an  instrument  of  sasine,  setting  forth  that  sasine  had 
been  given  on  the  lands,  and  subscribed  by  the  notary  public  and  witnesses, 
according  to  the  form  Sched.  (15)  annexed  to  the  Act  (s.  1):  (2)  that  such 
form  of  infeftment  should  be  ellectual  whether  the  lands  lay  contiguous  or 
discontiguous,  or  were  held  by  the  same  or  by  different  titles,  or  of  one  or 
more  superiors,  or  whether  the  deed  entitling  the  party  to  obtain  infeft- 
ment was  dated  prior  or  subseipient  to  the  Act,  or  whether  the  precept  of 
sasine  therein  was  in  the  form  theretofore  in  use,  or  in  tlie  form  authorised 
l)y  the  Act  (s.  1) :  (3)  that  such  instrument  of  sasine,  on  being  recorded  in 
the  manner  theretofore  in  use  with  regard  to  instruments  of  sasine,  should 
in  all  respects  have  the  same  elfect  as  if  sasine  had  been  taken  and  an 
instrument  of  sasine  duly  recorded  according  to  the  law  and  practice 
tlieretofore  in  use  (s.  2);  (4)  that  every  such  instrument  of  sasine  might 
be  competently  and  effectually  recorded  at  any  time  during  the  life  of  tlie 
party  in  whose  favour  such  instrument  had  been  cxpede,  but  that  the  date 
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of  presentment  and  entry  set  forth  on  any  such  instrument  by  the  keeper 
of  the  record  shouhl  be  taken  to  be  the  date  of  the  instrument  of  sasine 
and  infeftment  (s.  o) ;  (5)  that  in  case  of  any  error  or  defect  in  any  such 
instrument  of  sasine  or  in  the  recording  thereof,  it  should  be  competent  of 
new  to  make  and  record  an  instrument  of  sasine,  which  should  have 
effect  from  the  date  of  the  recording  tliereof,  as  if  no  previous  instru- 
ment or  instruments  had  been  made  or  recorded  (s.  4) ;  and  (6)  that  the 
instrument  of  sasine  on  any  deed  containing  a  precept  in  the  form  given 
in  the  Act  should  (s.  5)  be  in  the  form  of  Schcd.  (1)),  wliich  is  as  follows  :— 

At  there  was,  by  or  on  behalf  oi  A.  B.  of  Z.,  Esquire,  presented 

to  me,  notary  pul)lic  subscribing,  a  disposition  [or  other  deed,  or  an  extract  of  a  deed  (as  the 
case  may  he)],  granted  by  C.  1).  of  F.,  Esquire,  and  bearing  date  as  in  the  precept  of 
sasine  hereinafter  inserted  \]icre  describe  also  any  connecting  deed  or  vrit,  or  extract  thereof, 
in  virtue  of  irhich  the  sasine  is  to  be  (jiven  to  A.  B.],  by  which  disposition  the  said  C.  D. 
sold,  alienated,  and  disponed  to  the  said  A.  B.  [or,  to  E.  F.  {as  the  case  may  be)]  and  his 
lieirs  and  assignees  [here  insert  the  desfinatio7i,  if  any],  heritably  and  irredeemably  [or 
redeemably,  or  in  liferent,  or  othera-ise  {as  the  case  may  he)],  All  and  Whole  [here  insert  the 
description  of  the  subjects  conveyed  ;  and  if  the  disxiosition  by  G.  D.  was  not  to  A.  B.  himself 
hid  is  vested  in  him  as  assignee,  heir,  or  adjudger,  or  othcnrise,  in  vhole^  or  in  2mrt,  state  the 
successive  transferences,  and  the  way  in  which  he  has  right  thereto],  which  disposition  con- 
tains an  obligation  to  infeft  [Iiere  state  whether  a  se  or  de  se,  or  both  or  cither  {as  the  case 
may  be)],  and  a  precept  of  sasine  in  the  following  terms  [here  insert  the  fvece-pt,  which  may 
be  either  according  to  the  form  at  present  in  use,  or  according  to  the  abbreviated  form  in 
Srhed.  {A)],  in  virtue  of  which  precept  I  hereby  give  sasine  [or  liferent  sasine,  or  sasine 
in  liferent  and  fee  resiiectively]  to  the  said  A.  B.  of  the  lands  and  others  above  described. 
[If  the  precept  of  sasine  contains  a  reference  to  a  real  burden,  or  to  any  conditions  or  qualifica- 
tions of  the  right,  or  to  a  power  of  redemption,  then  add,  "but  always  under  the  burden  of 
the  real  right,  etc.,  before  specified."] 

In  witness  whereof  I  have  subscribed  these  presents,  written  on  this  and  the  pre- 
ceding pages  by  G.  IL,  my  clerk,  before  these  witnesses,  the  said  G.  H.,  and  J.  K., 
accountant  in  Edinburgh. 

(Signed)         L.  M.,  Notary  Public. 

G.  H.,  witness. 
J.  K.,  witness. 

The  testing  clause  contained  no  date,  the  date  of  presentment  and  entry 
set  forth  on  the  instrument  by  the  keeper  of  the  record  being,  under  the 
Act,  held  to  be  the  date  of  the  instrument  and  infeftment  (see  Menzies, 
585  ;  Bell,  Lect.  i.  657).  The  notary  public  signed  each  page,  but  the 
witnesses,  being,  in  terms  of  the  schedule,  no  longer  witnesses  to  the  giving 
of  sasine,  but  simply  witnesses  to  the  notary's  subscription,  required, 
according  to  the  general  practice  following  on  the  Act  (Menzies,  591),  to 
sign  the  last  page  only. 

From  the  provisions  of  the  Infeftment  Act,  1845,  it  will  be  seen  that, 
subsequent  to  the  commencement  of  the  Act,  a  person,  in  right  of  a  charter 
or  other  sufficient  warrant  of  infeftment  containing  a  precept  of  sasine  in 
the  form  in  use  prior  to  the  Act,  could  take  infeftment,  alter  symbolical 
delivery,  by  having  expedc  and  recorded,  within  sixty  days  of  its  date,  in 
the  General  Register  of  Sasines,  or  in  the  appropriate  Particular  Register  of 
Sasines,  an  instrument  of  sasine  in  the  form  in  use  prior  to  the  Act ;  or, 
without  symbolical  delivery,  by  having  cxpede  and  recorded  in  the  General 
Register  of  Sasines,  or  in  the  appropriate  Particular  Register  of  Sasines,  at 
any  time  during  his  life,  an  instrument  of  sasine  in  the  form  of  Sched.  (B) 
of  the  Act.  ])Ut,  on  the  other  hand,  a  person  in  right  of  a  charter  or  other 
sufficient  warrant  of  infeftment,  containing  a  precept  of  sasine  in  the  form 
introduced  by  the  Act,  could  only  take  infeftment  in  the  latter  of  these  two 
methods.  Sec.  3  of  the  Act,  it  is  thought,  did  not  authorise  registration  of 
an  instrument  of  sasine  in  the  old  form  after  sixty  days  of  its  date,  but  con- 
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fiuud  the  privile^^c  of  i'e;,asLnili(ju  iiL  uiiy  tiiuti  within  tiie  lite  of  tiie  pariieK 
in  whose  favour  they  were  expede  to  instruments  of  sasine  in  the  form 

11  prescribed  by  the  Act  (see  Menzies,  591).     The  words  of  sec.  5  also  seem  to 

'  have  made  it  incompetent  to  expede  an  instrument  of  sasine  in  the  old 

form  on  a  charter  containiii^^  a  precept  in  the  form  ;^dven  in  the  Act  (see  ib. 
592). 

III.  Charter  AXD  LxFEFTMENT  AFTER  THE  Lands  Trassferexce 

Act,  1847,  till  the  Titles  to  Laxd  {Scotland)  Act,  1858. — The 
Lands  Transference  Act,  1847,  wliich  took  ellect  from  and  after  .30 
September  1847  (s.  23),  made  it  lawful,  but  not  imperative,  to  insert  in 
dispositions  and  conveyances,  and  other  deeds  and  instruments  necessary 
for  the  transmission  of  lands  and  other  herita-'cs  not  held  burKatre.  sliort 
statutory  forms  of  the  principal  clauses,  instead  of  the  lon[;er  forms  then 
in  use.  The  provisions  of  this  Statute  have  been  fully  referred  to  in  the 
article  Disposition,  to  whicli  reference  is  made. 

It  is  ajjparent  from  its  provisions  tliat  the  Act  of  1847  had  in  view 
primarily  tlie  form  of  a  disposition  as  opposed  to  a  feu-charter  or  other 
original  feu-right;  but  appended  toSched.  (A)  there  is  a  note  to  the  effect 
that  whilst  the  clauses  given  in  tlie  schedule  were  assumed  as  occurring 
in  a  disposition,  they  might  be  used  in  other  deeds  and  instruments, 
and  that  in  the  event  of  its  being  necessary  to  omit,  vary,  or  qualify  any 
one  or  more  of  them,  this  might  be  done,  and  the  other  clauses  might  be 
retained. 

On  account  of  the  provisions  of  the  Act,  the  form  of  the  charter  which 
came  into  use  after  1847  was  shorter  than  that  formerly  in  use.  After 
1847  the  form  of  the  feu-charter  was  : — 

I,  A.,  heritable  i)roprietor  of  the  land.s  and  others  after  described,  in  1-  Narrative 
consideration  of  the  sum  of  £  ,  instantly  paid  to  nie,  and  of  the  feu-  <^''a»se. 

duty  lierebv  stipulated   to  be  annually  paid  [if  any   other  consideration, 
onerous  or  (iratuitous,  ej:ists,  here  state  it],  do  hereby  ."^ki.l,  aliknatk,  and  in  2.  Dispositive 
feu-farm   dispone  to  and  in  favour  of  B.,  and  his  heirs  and   successors  Clause, 
whomsoever,  heritably  and  irredeemably,  all  and  whole  [here  describe  the 
lands,  etc.,  intended  to  he  conveyed,  and  insert  all  real  burdens,  restrictions, 
reservations,  and  qualifications  of  the  (jraid],  with  entiy  at  the  term  of  Whit-  3-  Term  of 
Sunday  [or  Martinmas]  next  [or  xchcdever  the  stipulation  as  to  the  term  of  »^"t''>'- 
entri/,  here  state  it] ;   To  be  holdex,  the  said  lands  and  others,  of  and  4.  Tenendas. 
under  me  and  my  heirs  <and  successors  in  feu-farm,  fee,  and  heritage  for 
e\er,  FOR  PAYMENT  to  us  by  the  said  B.  and  his  foresaids  of  the  sum  of  5.  IteddenJo. 
£,  sterling  in  name  of  feu-duty,  at  two  terms  in  the  year,  ilartin- 

mas  and  Whitsunday,  by  equal  portions,  beginning  the  fu'st  term's  payment 
thereof  at  !Nhirtinmas  next  for  the  half-year  preceding,  and  so  forth,  at  the 
said  two  terms  in  the  year,  in  all  time  thereafter,  with  the  lawful  interest 
of  each  terndy  payment  from  the  date  on  which  the  same  shall  have  fallen 
due,  until  payment  thereof  [if  any  other  payment  or  delivery  lias  been  stipu- 
lated, here  insert  it] ;  and  doubling  the  said  feu-duty  the  first  year  of  the 
entry  of  every  heir  [a)id  if  so  stipulated,  say,  or  singular  successor]  to  the 
said  lands  :  And  I  assiox  the  whits,  but  to  the  etlect  only  of  maintaining  G.  Assignation 
and  defending  tlie  right  (if  the  said/?,  in  the  siiid  subjects,  and  for  that  of  Writs, 
purpose  I  obligt-  myself  to  make  the  .same  forthcomiiig  on  all   neces.'viry 
occasions,  according  to  an  inventory  thereof  subscribed  Iw  me  as  relative 
[or  annexed]  hereto,  and  that  on  the  receipts  of  the  said  B.  or  his  fore-saids,  -    \ssijmatiou 
and  an  obligation  to  redeliver  the  same  within  a  fixed  period,  under  a  of  Ki-nt<. 
penalty  of  £  sterling  ;  And  I  a.ssujn  the  rents  :    And   I  bind  8.  Public 

myself  to  FREE  and  relieve  the  said  B.  and  his  foresaids  of  all  feu-duties,  BnnKns. 
casualties,  and  public  burdens  :  And  I  grant  warrandice  :  Ami  I  consent  ?q  ^^ i}"'^*^,^'!^' 
to  registration  hereof  for  preservation  :  Moheover,  I  de.«ire  any  notary  ^JtristratTon 
public  to  whom  these  presents  may  be  presented,  to  give  to  the  said  B.  and  n'  preoept  of 
his  foresiiids  sa-sine  of  the  lands  and  others  above  disponed  [if  there  are  Sasine. 
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12.  Testiug        >-f6"//'u7/o/;s,  c^f.,  sui/],  but  ulwavs  Avilli  and  under  tlie  real  burdens,  restiic- 
Clause.  tions,  qualifications,  and  reservations  above  specified  [or  such  of  ihem  as  are 

applicable]. — In  witness  wherkof,  these  presents,  written  upon  this  and 
the  preceding  pages  of  stamped  vellum  by  6'.,  clerk  to  D.,  are  sub- 

scribed by  me  at  ,  the  day  of  ,  one  thousand 

eight  hundred  and  years,  before  these  witnesses,  E.  and  F. 

{Jiirid.  Styles,  4th  ed.,  vol.  i.  18.) 

The  Lands  Transference  Act,  1 847,  made  no  change  as  regards  infeftment. 

IV.  Charter  .i\D  IxFEFTMEXT  AFTER  the  Titles  to  Laxd  {Scot- 
lax  d)  Act,  1858,  till  the  Commexcement  of  the  Titles  to  Land 
Consolidation  {Scotland)  Act,  1868. — The  Titles  to  Land  Act,  1858 
(21  &  22  Vict.  c.  76),  whilst  providing  that  nothing  contained  in  it  should 
prevent  the  constitution,  transmission,  or  completion  of  land-rights  by  the 
ibruis  in  use  prior  to  the  passing  of  the  Act  (s.  20),  contained  certain  import- 
ant provisions  as  to  both  the  form  of  deeds  of  conveyance  and  infeftment 
thereunder.  The  provisions,  so  far  as  relevant  to  the  present  article,  may 
be  mentioned  in  the  order  in  which  they  are  set  forth  in  the  Act.  The 
Act  provided:  (1)  that  from  and  after  1st  October  1858  it  should  not  be 
necessary  to  expede  and  record  an  instrument  of  sasine  on  any  conveyance 
of  lands,  but  that  it  should  be  sufficient  for  the  person  or  persons  in 
whose  favour  the  conveyance  was  granted,  instead  of  recording  such 
instrument  of  sasine,  to  record  the  conveyance  itself,  with  a  warrant 
of  registration  thereon,  in  the  form  of  Sched.  (A)  of  the  Act,  in  his  or 
their  favour,  in  the  Eegister  of  Sasines  applicable  to  the  lands  therein  con- 
tained (s.  1)  ;  (2)  that  where  a  conveyance  of  lands  was  contained  in  a  deed 
granted  for  further  purposes  and  objects,  such  as  a  marriage  contract,  deed 
of  trust,  or  deed  of  settlement,  or  where  a  deed  conveyed  separate  lands,  or 
separate  interests  in  the  same  lands,  to  tlie  same  or  different  persons,  it 
should  not  be  necessary  to  record  the  whole  of  such  deed,  but  that  it  should 
be  sufficient  to  expede  and  record  in  the  appropriate  Eegister  of 
Sasines  a  notarial  instrument  setting  forth  generally  the  nature  of  the 
deed,  and  containing  at  length,  in  the  case  of  a  deed  granted  for  further 
purposes  and  objects,  those  portions  of  the  deed  by  which  the  lands  were 
conveyed,  and  by  which  real  burdens,  conditions,  or  limitations  were 
imposed,  and  in  the  case  of  a  deed  conveying  separate  lands,  or  separate 
interests  in  the  same  lands,  to  the  same  or  different  persons,  the  part  or  parts 
of  the  deed  by  which  such  particular  lands  were  conveyed  to  the  peison  or 
persons  in  whose  favour  the  notarial  instrument  was  expede,  and  the  part 
of  the  deed  which  specified  the  nature  and  extent  of  the  right  and  interest 
of  such  person  or  persons,  with  the  real  burdens,  conditions,  and  limitations, 
if  any  (s.  2) ;  (3)  that  immediately  before  the  testing  clause  of  any  conveyance 
it  should  be  competent  to  insert  a  clause  of  direction  in  the  form  of  Sched. 
(C)  in  the  Act,  specifying  the  part  or  parts  of  the  conveyance  which  the 
granter  desired  to  be  recorded  in  the  Eegister  of  Sasines ;  and  that  where 
such  clause  was  inserted  the  keeper  of  the  register  should  record  such  part 
or  parts  only,  together  with  the  clause  of  direction  and  the  testing 
clause,  and  tl)at  the  recording  of  such  part  or  parts  of  the  con- 
veyance, together  with  the  clause  of  direction  and  tlie  testing  clause 
and  the  warrant  of  registration,  should  have  the  same  legal  effect 
as  if  a  notarial  instrument  containing  such  part  or  parts  of  the  con- 
veyance had  been  duly  expede  and  recorded  in  favour  of  the  party  on 
whose  behalf  the  conveyance  was  presented  (s.  3).  Notwithstanding  a 
clause  of  direction,  it  was  competent  by  the  Act  to  record,  with  warrant  of 
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registration,  the  whole  deed ;  and  if  the  deed  containing  such  a  clause  of 
direction  was  granted  for  further  purposes  and  objects  than  the  conveyance 
of  land,  or  conveyed  separate  hinds  or  separate  interists  in  the  same  lands, 
a  notarial  instrument  could  be  expede  and  recoideil,  but  it  was  declared  that 
no  part  or  parts  of  the   conveyance   directed  to    be    recorded    should    be 
omitted  from  the  notarial  instrument  (s.  3 ;  also  23  &  24  Vict.  c.  143,  s.  25). 
The  Act  also  provided  :  (4)  that  it  should  not  be  necessary  to  insert  in  any 
conveyance  a  precept  of  sasine  or  warrant  for  infeftment  (s.  5);  (5)  that 
where  a  party  should  have  granted  or  should  grant  a  general  conveyance  of 
his  lantls,  whether  l)y  deed  mortis  causa  or  intei'  vivos,  it  ahovihl  be  competent 
to  the  disponee  under  such  conveyance,  or  to  any  other  party  who  should 
have  acquired  right  to  such  conveyance,  in  whole  or  part,  by  service,  assigna- 
tion, adjudicatit)n,  or  otherwise,  to   complete   his    title  by  e.\'i)eding  and 
recording  a  notarial  instrument  in  the  form  of  Sched.  (H),  but  under  the 
provision  that  where  such  notarial  instrument  slutuld  be  expede  by  a  party 
other  lliau  the  original  disponee  under  such  general  disposition,  tlie  instru- 
ment should  set  forth  the  title  or  series  of  titles  by  which  the  party  in 
whose  favour  the  instrument  was  expede  acquired  right  to  such  conveyance, 
and  the  nature  and  extent  of  his  right  (s.  12  ;  see  Smith,  1869,  8  M.  204); 
(G)  that  where  lands  had  been  particularly  described  in  any  prior  convey- 
ance or  other  writ,  duly  recorded  in  the  appropriate  Eegister  of  Sasines,  it 
should  not  be  necessary  in  any  subsequent  conveyance  or  writ  containing 
or  referring  to  the  whole  or  any  part  of  such  lands,  to  repeat  the  particular 
description  of  the  lands  at  length,  but  that  it  sliould  be  sufficient  to  describe 
them  by  reference  in  the  way  afterwards  to  be  detailed  (see  s.  15  and  s.  34 
of  23  &  24  Vict.  c.  143  ;  and  as  to  use  of  general  name  for  several  lands, 
s.  16) ;  (7)  that  all  conveyances,  with   warrants   of    registration,  and   all 
notarial  instruments  authorised  by  the  Act  to  be  recorded  in  the  Eegister 
of  Sasines,  might  be  recorded  at  any  time  during'  the  life  of  the  party  on 
whose  behalf  the  same  should  be  presented   for  registration  in  tlie  same 
manner  as  instruments  of  sasine  were  recorded,  and  that  the  date  of  entry 
in  the  minute-book  should  be  held  to  be  the  date  of  registratitm,  and  that 
the  date  of  registiation  should  be  equivalent  to  the  date  of  registration  of 
instruments  of  sasine  according  to  the  law  and  practice  then  existing  (21  «& 
22  Vict.  c.  76,  s.  19);  (8)  that  extracts  of  all  cnnveyances,  warrants  of 
registration,    and    notarial    instruments    recorded    in    terms    of    the  Act 
should    make    faith    in  all   cases   except  where  the  recorded  writ  should 
be    offered   to  be   improven    (s.    19) ;  (9)   that   in    case    of   any   error  or 
defect  in  any  notarial  instrument  expede  ur  to   be   expede  ni  virtue  of 
the  Act,  or  of   the  Act  8  &   9  Vict.  c.  35,  or  in  the   recording   of   any 
such    instrument,   or   of   any  conveyance   or   warrant   of  registration  re- 
corded or  to  be  recorded  in  the  Keudster  of  Sasines  in  virtue  of  the  Act  it 
should  be  competent  of  new  to  make  and  record  a  notarial  instrument,  or 
of  new  to  record  the  conveyance  with  the  oriuinal  or  a  new  warrant  of 
registration,  and  that  such  notarial  instrument  so  expeile  and  recorded,  or 
such  conveyance  so  of  new  recorded,  witli  the  original,  or  a  new  warrant  of 
registration,  as  the  case  might  require,  should,  from  the  date  of  recording 
thereof,  have  the  same  effect  as  if  no  previous  m-tarial  instrument  had  been 
expede  or  recorded,  or  as  if  sucli  conveyance  and  original  warrant  of  regis- 
tration had  not  been  previously  recorded  (s.  31.  as  altered  by  s.  35  of  23 
&  24  Vict.  c.  143);  and  (10)  that  the  Act  of  6  &  7  Will.  iv.  c.  33  should 
extend  and  be  applicable  to  notarial  instruments  autliorised  by  the  Act, and 
to  notarial  instruments  expede  and  to  be  exp.-de  under  the  Act  8  &  9  Vict, 
c.  35  (s.  33,  as  corrected  by  s.  37  of  23  &  24  Vict.  c.  143). 
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With  regard  to  the  form  of  the  charter,  the  Titles  to  Land  Act,  1858, 
as  the  provisions  referred  to  show,  made  it  unnecessary  to  insert  a  precept 
of  sasine,  and  allowed,  in  place  of  a  lull  description  of  the  lands,  a  short 
description  of  them  in  statutory  form. 

The  changes  eft'ected  by  the  Act  in  constituting  the  feudal  relationship, 
or  in  taking  infeftment  under  a  charter,  were  important.  If  the  charter 
contained  a  particular  descri]ition  of  the  lands,  or  a  description  of  them  by 
reference  in  the  form  allowed  by  the  Act,  and  whether  it  did  or  did  not 
contain  a  precept  of  sasine  in  the  form  in  use  prior  to  the  Infeftment  Act, 
1845,  or  in  the  form  introduced  by  that  Act,  the  disponee  could  take  infeft- 
ment by  recording  it,  with  a  warrant  of  registration  in  his  favour.  If  the 
feu  was  contained  in  a  deed  granted  for  further  purposes  and  objects,  or  if 
the  deed  containing  the  feu  conveyed  separate  lands  or  separate  interests 
in  the  same  lands  to  the  same  or  different  persons,  the  disponee,  in  any  of 
these  cases,  provided  the  lands  feued  to  him  were  described  sufficiently, 
could  complete  his  title  either  by  recording  the  whole  of  the  deed  containing 
the  lands  feued  ;  or,  if  such  deed  contained  a  clause  of  direction,  by  recording 
such  parts  of  the  deed  as  related  to  the  lands  feued ;  or,  whether  or  not 
such  deed  contained  a  clause  of  direction,  by  expeding  and  recording  a 
notarial  instrument  in  the  form  of  Sched.  (B)  of  the  Act.  In  all  cases 
where  a  charter  (or  other  conveyance)  contained  a  precept  of  sasine  applic- 
able to  the  lands,  the  disponee  could  also  complete  his  title  by  having 
expfde  and  recorded  an  instrument  of  sasine,  which,  if  the  precept  was  in 
the  form  in  use  prior  to  the  Infeftment  Act,  1845,  could  be  in  the  form 
given  in  the  Act,  or  in  the  long  form  in  use  prior  to  the  Act,  but  which,  if 
the  precept  of  sasine  was  in  the  form  introduced  by  the  Act,  had  to  be  in 
the  form  given  in  the  Act.  If  the  deed  containing  the  feu  only  described 
the  lands  disponed  in  feu  in  general  terms,  cjj.  "'all  the  lands  belonging  to 
me,"  then  whether  it  did  or  did  not  contain  a  precept  of  sasine,  the  disponee 
under  it  could  not  complete  his  title  de  piano  by  recording  the  deed  with  a 
warrant  of  registration ;  but  he  could  either  expede  and  record  a  notarial 
instrument  in  terms  of  Sched.  (H)  of  the  Titles  to  Land  Act,  1858,  or,  if 
it  contained  a  precept  of  sasine,  expede  and  record  an  instrument  of  sasine. 
Whether  a  notarial  instrument  or  an  instrument  of  sasine  was  expede,  it 
had  to  narrate  the  disponer's  infeftment  in  the  lands  disponed,  and  deduce 
the  deed  containing  the  general  conveyance  of  them.  Eegarding  what  has 
been  above  stated  about  registration,  it  has  to  be  observed  that  the  charter, 
the  notarial  instrument,  and,  if  in  the  form  introduced  by  the  Infeftment 
Act,  1845,  the  instrument  of  sasine,  could  be  recorded  at  any  time  within 
the  life  of  the  party  on  whose  behalf  the  same  were  presented  for  registra- 
tion, and  that  they  might  be  recorded  either  in  the  General  Register  of 
Sasines  or  in  the  appropriate  Particular  llegister  of  Sasines.  When  an 
instrument  of  sasine  in  the  form  in  use  prior  to  1845  was  expede,  the 
expeding  had  to  be  y)receded  by  symbolical  delivery,  and  the  instrument 
had  to  be  recorded  within  sixty  days  of  its  date. 

The  Titles  to  Land  Act,  1858,  did  not  apply  to  subjects  held  burgage, 
but  its  provisions  were  extended  to  these  subjects  by  the  Titles  to  Land 
Act,  1860  (23  &  24  Vict.  c.  143).  The  latter  Act  made  various  amendments 
on  the  Act  of  1858,  but  the  only  point  of  which  notice  may  be  taken  here 
is  that  the  Act  of  1860  enacted  that,  in  the  absence  of  a  reference  in  a 
warrant  of  registration  to  a  clause  of  direction  in  a  deed,  the  deed  should  be 
engrossed  in  the  register  as  if  it  had  contained  no  clause  of  direction,  and 
introduced  a  form  of  warrant  of  registration  applicable  to  cases  in  which 
the  clause  of  direction  was  to  be  acted  on  (23  &  24  Vict.  c.  143,  s.  25). 
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V.  Charter  asd  Ixfeftment  l\  tiu.ir  Presest  Form.  —  'Wmi 
feu-charter  and  iufeftmeiil  in  tlicir  present  form  are  chieHy  re<^ulate(l 
by  the  Titles  to  Land  Consolidation  Act,  18G8,  and  the  Convcyancin;^ 
Act,  1S74.  The  former  of  these  Acts  was  amended  Ijy  the  Titles  tn 
Land  Consolidation  Amendment  Act,  LSG'J  (:i2  &  3:'.  Viet.  c.  IIG).  The 
amendments  consisted  of  the  repeal  of  sees.  22,  24,  02,  97,  US,  119,  130, 
and  in,  and  the  substitution  therefor  of  amended  sections;  and  by  sec.  10 
of  the  Act  of  18G9  it  is  enacted  tliat  the  ameude<l  secti(jns  sliall  be  held 
to  form  part  of  the  Act  of  18G8,  and  may  be  printed  as  forming  portions 
thereof,  in  ])lace  of  the  several  sections  which  it  repealed.  Sec.  4  of  the 
Act  of  18G8  wholly  repealed,  inter  alia,  the  following  Acts:  (1)  Lands 
Transference  Act,  1847;  (2)  Titles  to  Land  Act,  1858;  and  (:^)  Titles  t.) 
Land  Burga;j;e  Acts,  1847  and  18G0. 

The  form  (Jar id.  %/c.s,  vol.  i.  11 ;  Hendry,  Styles,  15)  of  the  feu-charter 
which  is  now  in  use  is  as  follows : — 

I,  A.  [full  name  and  designation  of  SMpen'or],  heritable-  proprietor  of  j-  Narrative  or 
the   subjects  hereinafter   (li.ii)oiied,   ix    consipehatiox    of    the    puin   of  [IJj^ll"^ "''''" 
£  sterling,  instantly  paid  to  me  by  B.  [full  name  and  designation 

of  vassal],  of  which  I  hereby  acknowledge  the  receipt,  and  of  the  feu-duty 
and  other  prestations  after  specified  [if  amj  other  consideration,  onerous  or 
gratuituus,exist.<,  here  state  it].  Do  hereby   Sell  and  in  feu-farni  Dlspone  2.  Disix.sitive 
to  and  in  favour  of  the  said  B.,  and  his  heirs  and  assignees  whomsoever,  Clause, 
heritably  and  irredeemably,  All  and  Whole   [here  describe   the  subjects 
intended  to  be  conveyed,  «(W/;i^]— Together  with  my  whole  right,  title,  and 
interest  in  the  dominium  utile  of  said  sub)ects  [and  if  there  are  any  reserva- 
tions, real  burdens,  conditions,  etc.,  under  which  the  charter  is  to  be  granted, 
say]— But  always  with  and  under  the  reservations,  real  burdens,  conditions, 
provisions,  restrictions,  and  qualifications  (or  such  of  these  as  may  be  applic- 
able) following,  viz.  [here  insert  them,  and   add],  All  Avhich  reservations, 
burdens,  conditions,  etc.  (as  the  case  may  be)  are  hereby  declared  real  and 
preferable  burdens  upon  and  affecting  the  said  subjects  hereby  disponed, 
and  are  a])p()inted  to  be  inserted  in  any  notarial  instrument  to  follow 
hereon,  and  to  be  inserted  or  validly  referred  to  in  all  future  deeds  of 
transmission,  decrees,  instruments,  or  other  writs,  of  or  relating  to  the 
said  subjects,  or  any  part  thereof,  otherwise  such  deeds,  decrees,  instru- 
ments, and  writs  shall  be  void  and  null  :  With  entry  at  :  3.  Date  of 
To  BE  HOLDEN  the  .said  subjects  of  and  under  me  and  my  heirs  and  sue-  Eiitrj'. 
cessors,  as  immediate  lawful  superiors  thereof,  in  feu-farm,  fee,  and  heritage  4.  Tenendas. 
for  ever :  For  payment  to  me  and  my  foresaids  by  the  said  B.  and  his  5.  Reddendo. 
foresaids  of  the  sum  of  £                 sterling;  yearly,  in  name  of  feu-duty,  at 
two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal  portions, 
beginning  the  first  term's  payment  thereof  at                            for  the  half- 
year  preceding,  and  the  next  term's  payment  thereof  at                            fol- 
lowing, and  so  forth  at  the  said  two  terms  in  the  year  in  all  time  thereafter, 
with  a  fifth  part  more  of  each  term's  payment  of  liquidate  penalty  in  case 
of  failure  in  the  punctual  payment  thereof,  and  interest  at  the  rate  of  five 
per  centum  per  annum  of  the  said  feu-duty  from  the  respective  terms  of 
payment  during  the   non-payment  of  the  same  [if  any  permanent  increase 
of  the  feu-duty,  or  any  fixed  sums  payable  at  fued  intervals  have  been  stipu- 
hded  fur,  here  insert  them]  :  And  I  assign  the  writs,  but  to  the  effect  only  6.  A»igiifttion 
of  maintaining  and  defending  the  rigirt  of  the  said  B.  and  his  foresaids  in  of  Writs, 
the  subjects  hereby  disponed  ;  and  for  that  ]iurpose  I  oblige  myself  and 
mv  foresaids  to  niake  the  same,  to  the  extent  of  a  legal  process,  forth-  -    Assignation 
coming  to  the  said  B.  and  his  foresaids,  at  their  expense,  on  all  necessary  of  Rents, 
occasions,  and  that  on  a  receipt  and  obligation  to  re-deliver  the  sjime  S.  Obligation 
within  a  reasonable  time,  and  under  a  suitalde  penalty  :  And  I  assign  the  5?„y:'f  »  ° 
rents:  And  I  bind  myself  and  my  foresaids  to  free  and  relieve  the  said  *^,^^_,  "^ 
B.  and  his  foresaids  of  all  feu-duties  and  casualties,  or  sums  of  money  in  ^   ci:iu>e  of 
lieu  thereof,  payable  to  my  superiors  now  and  in  all  time  coming,  and  of  Warmnilice. 
all  public  and' parochial  burdens  exigible  prior  to  said  term  of  entry:  10.  Clause  of 
And  I  grant  warrandice  ;  And  I  consent  to  registration  hereof  for  prescrva-  Rogistration. 
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11.  Testing       tiuu. — Ix  WITNESS  WHEREOF,  lliese  presents,  written  upon  this  and  tLe 
Clause.     °  preceding  pages  of  stamped  vellum  (or  paper)  by  0.  [full  name  and 

dcsi'j nation],  clerk  to  D.  [full  name  and  desuj nation],  are  subscribed  by  me 
at  upon  the  day  of  in  the  year 

One  thousand  eight  hundred  and  before  these  witnesses,  E. 

[fall  name  and  desiqnation]  and  F.  (also  full  name  and  designation). 
"-  (Signed)  A. 

(Signed)  E.,  witness. 
F.,  vitncss. 

It  is  now  proposed  to  deal  with  tlie  separate  clauses  of  the  feu-cliarter. 

(I.)  Xakilviive  Clause. — This  clause  sets  forth  (1)  the  names  and  desig- 
nations of  the  parties  to  the  deed,  and  (2)  the  cause  of  granting.  The  full 
Christian  names  and  surnames  of  the  disponers  and  the  disponees  ought  to  be 
set  forth  in  the  deed ;  but  the  rule  is  that  it  is  sufficient  if  they  are  identi- 
fied in  the  deed,  although  neither  their  abodes  nor  their  designations  are 
stated,  the  maxim  dummodo  constet  de  persona  being  applicable  to  such 
cases  {Milne,  1665,  Mor.  11657;  Scottish  Union  Insurance  Co.,  18 oQ,  14:  S. 
667  ;  Guthrie,  1833,  11  S.  465). 

The  Stamp  Act,  1891  (54  &  55  Vict.  c.  39,  s.  5),  requires  that  all  facts 
and  circumstances  affecting  the  liability  of  any  instrument  to  duty,  or  the 
amount  of  the  duty  with  which  any  instrument  is  chargeable,  shall  be  fully 
and  truly  set  forth  ;  and  enacts  that  every  person  who,  with  intent  to 
defraud  Her  Majesty,  (a)  executes  any  instrument  in  which  all  the  facts 
and  circumstances  are  not  fully  and  truly  set  forth,  or  (h),  being  employed 
or  concerned  in  or  about  the  preparation  of  any  instrument,  neglects  or 
omits  fully  and  truly  to  set  lorth  therein  all  the  facts  and  circumstances, 
shall  incur  a  fine  of  ten  pounds. 

The  expression  "  heritable  proprietor  "  implies  that  the  disponer  is  infeft 
in  the  lauds  disponed  (Duff,  59 ;  Bell,  Lect.  vol.  i.  580),  and  the  practice  is 
to  have  the  title  of  the  granter  of  a  feu-charter  or  a  disposition  completed 
prior  to  a  grant  by  him.  But  infeftment  in  virtue  of  a  feu-charter  or  a 
disposition  granted  by  a  person  having  only  a  personal  title,  or  even  no 
title,  will  be  validated  accrctionc  by  his  subsequent  infeftment,  even  although 
it  takes  place  subsequent  to  his  disponee's  death,  for  accretion  operates 
whether  a  disponer  simply  completes  his  title  or  first  acquires  and  then 
completes  his  title  subsequent  to  the  date  of  the  grant  made  by  him  (see 
article  Accretion).  If  tlie  true  owner  is  a  consenter  to  a  conveyance 
granted  by  a  person  who  has  an  interest  (r.q.  a  liferenter)  {Moncricff,  1691, 
2  Bro.  Supp.  129  ;  Sorlcys  Trs.,  1832,  10  S.  319,  1  Boss'  L.  C.  41),  or  even 
no  interest  (Ersk.  2.  3.  21;  Buchan,  1739,  Mor.  6528,  1  Boss'  L.  C.  33; 
Mounscy,  1808,  Hume,  237  ;  Stirling,  1630,  Hume,  238),  tlie  conveyance  will 
be  effectual ;  but  if  a  mere  consenter  to  a  conveyance  subsequently  acquires 
rights  to  the  land  in  the  conveyance,  his  consent  will  not  import  a  convey- 
ance of  such  rights,  unless  he  has  expressly  bound  himself  in  absolute 
warrandice,  his  consent  being  construed  with  reference  only  to  the  rights 
vested  in  him  at  the  time  of  consenting,  and  there  being  no  implied  war- 
randice against  him  {Forhes,  1668,  Mor.  7759;  Stuart,  U81,  Mor.  7762; 
Ersk.  2.  7.  4  ;  1  Boss'  L.  C.  33  et  seq.). 

(II.)  Dispositive  Clause. — The  dispositive  clause  is  the  ruling  clause  in 
a  conveyance  of  lands.  It  contains  (a)  the  appropriate  words  of  convey- 
ance ;  (b)  the  name  and  designation,  if  not  ah-eady  given  in  the  narrative 
clause,  of  the  disponee  and  the  agreed-on  destination  ;  (c)  a  description  of 
the  lands  disponed  ;  and  (d)  the  reservations,  burdens,  conditions,  restric- 
tions, and  qualifications  of  the  grant. 

As  to  the  appropriate  words  of  conveyance,  it  is  usual  for  the  disponer, 
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in  a  fcii-charter,  to  sell  and  iiifea  {or  blench)  farm,  dispune,  if  the  charter  is 
for  an  onerous  consideration,  and  to  give,  grant,  and  in  feu  (or  blench)  farm , 
dispone,  if  tlie  charter  is  not  for  an  onerous  consideration  (Jurid.  Styles,  vol. 
i.  11,  15).  In  a  disposition,  on  the  other  hand,  the  disponer  usually  sells 
and  dispones  when  the  disposition  is  for  an  onerous  consideration,  and  gives, 
grants,  and  dispones  when  the  disposition  is  not  for  an  onerous  consideration 
(Jitrid.  Styles,  vol.  i.  90,  102). 

Prior    to    the    Titles    to    Lund    Consolidation    Act,     18GS,    the     word 
"dispone"  was  essential  in  conveyances  of  heritage  mortis  causa,  and  no 
expression  of  intention  to  convey  in  a  testamentary  deed,  not  expressing  by 
the  use  of  the  word  "  dispone  "  a  present  act  of  alienation,  all'orded  even  a 
good  ground  of  action  against  the  heir  of  the  testator  to  have  him  ordained 
to  denude  {Kirkpatricl;   187?.,   11  lAI.   551;    affd.  1874,   1  K.  (H.  L.)  :37  : 
and  see  Simpson,  1752,  5  Bro.  Supp.  704, 1  lioss'  L.  C.  1,  Elchies,  voce  "  Testa- 
ment," No.  12;  Montqomery,  179G,  1  Koss'  L.  C.  7 ;  Bell,  Folio  Cases,  203; 
Dulce   of  Hamilton,  1770,  I  Eoss'  L.   C.   10:  Stewart,  1803,  Hume,  880; 
Glassford's  Trustee,    ]8()4,    2    jM.     1317).     As   illustrating    this    rule,   the 
case  of  Kirlipatrick  nuiy   be  cited.     There  a  lady,  wjio  died  in  18G7,   did 
by  deed  "give,  grant,  assign,  convey,  and  make  over"  her  estate,  herit- 
able and  moveable,  to  testamentary  trustees ;  and  it  was  held  by  the  Court 
of  Session  and  the  House  of  Lords  that  the  deed  was  ineffectual  as  a  convey- 
ance of  heritage  in  consequence  of  the  omission  of  the  vox  signata  "  dispone." 
By   sec.    20   of  the  Act    of    18G8    it   was,  however,  made  competent, 
after    the    commencement  of   the  Act,  to  any  owner   of   lands   to  settle 
the    succession    to    tlie    same    in    the    event  of    his   death,  not   only    by 
conveyance  de  jirccscnti,  according  to  the  law  and  p.ractice  then  existing, 
but  likewise   by  testamentary  or   mortis  causa  deeds  or  writings ;  and   it 
was  declared  that  no  testamentary  or  mortis  causa  deed  or  writing  pur- 
porting to  convey  or  bequeath  lands  which  should  have  been  granted  Ity 
any  person  alive  at  the  commencement  of    the  Act,  or  which  should  be 
granted  by  any  person  after  the  commencement  of  the  Act,  siiould  be  held 
to  be  invalid  as  a  settlement  of  the  lands  to  which  such  deed  or  writing 
ajiplied,  on  the  ground  that  the  granter  had  not  used  with  reference  to  such 
lands  the  word  "dispone,"  or  other  word  or  words  importing  a  conveyance 
de  prascnti.     Whilst    in    virtue   of   this  provision    of  the   Act  of   18GS  a 
testamentary  writ  disposing  of  heritage  may  be  in  the  form  of  a  testament 
as  opposed  to  a  mortis  causa  deed  (see  L.  V.  in  Grant,  1893,  20  K.  at  p.  40G), 
and  need  not  contain  direct  words  of  conveyance  {M'Lcod's  Trustees,  1875, 
2  l\.  481 ;    Hardy's  Trustees,    1871,  9    M.   736 ;  M'Zeod's    Trustees,   1883, 
10  11.   1056),  or  words  either  naming  the  lands  (//>.),  or  even  descrijitive  of 
heritage  as  distinguished  from  mo\eables  {Forsyf/i,  1887,  15  E.  172),  yet 
words    primarily    applicable    to     moveables     will    not    be    construed    to 
comprehend    heritage    unless    the     context     requires    it    (Pitcairn,    1870, 
8    M.    G04:    Forsyth,    sujira;     Urquhart,    1879,    6    E.     1026),    and  ^  the 
import    of    ct^uivocal    words    will  be  determined   by    the    context    {Ford's 
Trustee,    1884,   11    E.    1129;    see  also  Studd,l8Si\  8  E.  249;   afifd.  1883, 
10    E.  (H.  L.)  53:    Oag's  Curator,   1885,    12    E.    1162:    Campbell,    1887. 
15  E.    103:    Fan/uharson,  1883,  10   E.   1253:    Connel's  Trustees,    1872,  10 
:\r.    627:    Fdmond's    Trustees,    1873,    11   ^I.    348:    Farquhar,   1875,3    E. 
71  ;  Fringle  and  Others,  1877,  15  S.  L  E.  89).     One  ell'ect  of  the  provision 
of  the  Act  of  1868  is  that  a  testamentary  writing  relating  to  heritage  may 
be  validly  executed  in  the  forms  allowed  by  24  &  25  Vict.  c.  114,  with 
respect  to  testamentary  deeds  of  personal  estate  (Connel's  Trustees,  supra  ; 
and  see  Brown  and  Others,  1882,  20  S.  L.  E.  70). 
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The  general  opiuion  was  and  is  that  the  word  "  dispone"  was  indispens- 
able in  an  inter  vivos  conveyance  of  land,  coming  into  operation  before  the 
passing  (7  August  1874)  of  the  Conveyancing  Act,  1874  (37  &  38  Vict.  c. 
94 ;  see  Menzies,  53S ;  Bell,  Led.  i.  583  et  seq.).  Sec.  27  of  the  Convey- 
ancing Act,  1874,  provides,  however,  that  "it  shall  not  be  competent  to 
object  to  the  validity  of  any  deed  or  writing  as  a  conveyance  of  heritage 
coming  into  operation  after  the  passing  of  this  Act  on  the  ground  that  it 
does  not  contain  the  word  '  dispone,'  provided  it  contains  any  other  word  or 
words  importing  conveyance  or  transference,  or  present  intention  to  convey 
or  transfer."  Professor  jMontgomerie  Bell,  speaking  of  the  absence  of  the 
word  "  dispone  "  from  an  onerous  intej'  vivos  conveyance  of  land  under  the 
law  as  it  was  prior  to  the  passing  of  the  Conveyancing  Act,  1874, 
says :  "  Without  that  word  it  may  not  be  effectual  as  a  direct  means  of 
divesting  the  old  and  investing  the  new  proprietor ;  but,  at  all  events,  it 
will  be  effectual  as  an  obligation,  and,  if  necessary,  tlie  foundation  of  a  suit 
at  the  new  proprietor's  instance  for  obtaining  a  judicial  conveyance  and 
investiture, — that  is,  an  adjudication  in  implement"  (Bell,  Lcct.  i.  585;  and 
see  lieid,  1838,  IG  S.  3G3)." 

After  the  words  of  alienation  come  the  name  of  the  grantee  and 
the  agreed-on  destination.  The  conveyance  in  a  charter  or  disposition  is 
generally  in  favour  of  the  grantee,  and  his  heirs  and  assignees  whomsoever 
{Jurid.  Styles,  vol.  i.  11,  90).  But  a  conveyance  to  the  disponee  alone  is 
equivalent  to  a  conveyance  in  favour  of  the  disponee  and  his  heirs,  or  his 
heirs  and  assignees ;  for,  fees  being  now  hereditary  and  transmissible,  the 
words  "  heirs  and  assignees "  are  not  essential  to  enable  the  disponee  to 
transmit  to  his  heirs,  or  to  convey  to  a  stranger.  Accordingly,  if  a  convey- 
ance of  heritage  is  granted  in  favour  of  a  disponee,  then  on  his  death,  and 
in  the  event  of  his  not  having  disponed  the  heritage  by  inter  vivos  or  testa- 
mentary deed,  his  heir-at-law  in  heritage  succeeds  to  it,  as  is  the  case  when 
the  conveyance  is  in  favour  of  the  disponee  and  his  heirs,  or  his  heirs  and 
assignees  (Duff,  61  ;  Stair,  3.  5.  5-G ;  Ersk.  2.  3.  4 ;  3.  10.  1).  Nor  does  the 
absence  from  the  dispositive  clause  of  mention  of  the  disponee's  assignees 
prevent  him  from  assigning  his  right  and  interest  in  the  lands.  Prior  to 
the  period  when  proprietors  of  land  had  power  to  dispone  their  feus  to  a 
stranger,  it  was  held  that  a  charter  in  favour  of  a  disponee  and  his  assignees 
enabled  the  disponee  to  assign  his  right  to  the  charter  at  any  time  before 
he  had  taken  infeftment  (Stair,  2.  4.  32 ;  Ersk.  2.  7.  5 ;  Bell,  Lcct.  i.  587 ; 
Carnegie,  1G63,  Mor.  10375).  Since,  however,  the  passing  of  the  Act  20 
Geo.  II.  c.  50,  all  clauses  de  nan  cdienando  sine  conscnsit  siqjeriorum  in  a 
charter  have  been  rendered  null.  Notwithstanding  that  Act,  a  disponer 
sometimes  stipulates  for  an  exclusion  of  the  disponee's  assignees  before 
infeftment,  and  inserts  a  declaration  that  the  conveyance  shall  not  be  a 
valid  warrant  for  infeftment  after  the  expiry  of  a  certain  date  (see  Jurid. 
Styles,  vol.  i.  20).  Such  exclusion  and  declaration,  it  is  thought,  are  valid. 
Instead  of  the  destination  in  a  charter  or  a  disposition  being  to  the  disponee 
simply,  or  the  disponee  and  his  heirs  and  assignees,  it  may  be  to  the  disponee 
and  a  special  series  of  heirs,  e.g.  his  heirs-male,  or  to  the  disponee,  whom 
failing,  to  another,  or  to  one  person  in  liferent  and  another  in  fee,  and  when 
there  is  such  a  destination,  and  the  disponee  dies  intestate,  the  lands  pass  to 
tlie  substitute,  who  may  or  niay  not  be  the  heir-at-law  in  heritage  of  the 
disponee.  Whatever  the  destination  is,  the  lands  do  not,  in  the  absence  of 
a  clause  of  return  (Ersk.  3.  10.  1),  revert  to  the  disponer.  Should  the 
destination  be,  for  instance,  to  the  disponee  and  his  heirs-male,  and  the 
disponee  die  without  having  disposed  of  the  lands  and  without  leaving  an 
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lieir-nuile,  his  nearest  heir  in  lieritage  will  succeed  lu  tlieni,  and  the  Crown, 
as  ultimus  hcercs,  takes  the  lands  only  on  tlie  failure  of  an  heir  specially 
called  and  of  an  heir  in  one  of  the  three  lines  of  succession, —  lineal  descent, 
collateral  succession,  and  ascending  line  (I5ell,  Prin.  1GG9).  This  right  to 
take  on  the  ])art  of  the  Crown  is  a  caduciary  right,  not  a  right  of  succession 
{Hnlero,  1G2G,  Mor.  1348;  Tenant,  1G:'.S,  Mor.  14897),  and  accordingly  it  was 
held  that  where  a  bastard  had  dii d  umnarried  before  u  provision  in  a  trust 
deed  had  vested  in  him,  the  (Jrowii  could  not  take  it  as  a  conditional 
institute,  although  the  provision  was  destined  to  the  bastard  and  his  heirs 
and  assignees  {Torric,  18:12,  lU  S.  ;197).  It  is  the  practice  to  close  the  words 
of  conveyance  in  a  i'eu-charter  or  disposition  (Jurid.  Styles,  vol.  i.  60)  with 
the  words  "heritably  and  irredeemably";  but  the  words  are  unnecessary 
(Bell,  Lret.  i.  588). 

After  the  destination  in  a  charter  or  a  disposition  is  the  description 
of  the  sulijects  conveyed.  "  There  is  no  invariable  rule,"  says  Menzies 
(Menzies,  541),  "as  to  the  manner  in  which  the  lands  must  be  described. 
Only  this  is  indispen.sable,  that  means  be  furnished  for  ascertaining  with 
certainty  the  lands  or  other  subjects  conveved"  (see  Smith,  18G9,  8  M  '>04  • 
WaUare,  1742,  Mor.  G919;  BrJchcs,  21  Jan.  1815,  R  C).  Erski'ne  remarks 
of  the  dispositive  clause:  "Here  the  grantee  must  be  described  by  his 
name  and  designation ;  and  also  the  particular  subject  disponed  by  its 
special  boundaries  or  march-stones,  or  by  its  situation  or  other  characters, 
so  that  it  may  be  distinguished  from  all  others ;  fur  the  conveyance  of  an 
uncertain  subject  is  inept  and  inellectual "  (Ersk,  2.  3.  23).  "  The  o-reat 
point,"  says  Professor  Montgomerie  Bell,  in  speaking  of  descriptions,  "  is  to 
secure  that  the  description  shall  embrace  everything  intended  to  be  dis- 
poned ;  that  it  shall  not  contain  anything  not  intended  to  be  disponed  ;  and 
that  the  subjects  disponed  shall  be  capable  of  clear  and  absolute  identifica- 
tion" (Bell,  Zfc/.  i.  588). 

Descriptions  may  be  divided  into  six  classes:  (1)  general  descriptions; 
(2)  particular  descriptions;  (3)  descriptions  by  statutory  reference;  (4) 
descriptions  by  general  name,  in  terms  of  sec.  13  of  the  Titles  to  Land 
Consolidation  Act,  18G8;  (5)  descriptions  in  general  terms;  and  (6) 
descriptions  by  reference,  not  in  statutory  form. 

General  descriptions  consist  simply  of  the  name  of  the  lands,  without 
any  specification  of  measurement  or  boundaries  (Menzies,  541).  They  are 
appropriate  to  the  conveyances  of  old  estates  which  have  not  been  subdivided 
{ih.),  or  of  lands  which  have  been  erected  into  a  barony  {ih.\  Bell,  Leet. 
i.  589).  On  the  principle  that  the  conveyance  of  a  barony  comprehends 
every  component  ]iart  of  it,  whether  specified  or  not,  it  was  helil  tliat  an 
infeftment  in  the  barony  of  Lochow  comprehendeel  as  a  part  of  it,  a  burorh 
of  barony,  without  its  being  specified  {Aiyyle,  1GG8,  Mor.  9G3]). 

In  a  particular  description,  the  lands  are  described  often  by  boundaries, 
not  infrequently  by  measurement  and  boundaries,  with  or  without  reference 
to  a  plan,  and  the  parish  and  the  county  in  which  the  lands  lie  are  invariably 
stated.  Often  in  a  charter  or  a  disposition  there  is  a  general  ilescription, 
followed  by  an  enumeration  ot  particulars.  Wluri'  tlie  description  was  of 
"  the  whole  mains,"  containing,  according  to  the  dispositive  clause,  certain 
lands  possessed  by  persons  named,  it  was  held  that  the  conveyance  carried 
only  the  lands  wliich  were  possessed  by  the  i)ersons  named,  and  not  two 
other  subdivisions  of  the  lauds,  although  they  were  known  as  part  of  the 
mains  {Murray,  1634,  Mor.  2262;  and  see  Mansfield,  1833,  11  S.  813:  atl'd. 
1835,  1  S.  &  M'L.  203).  In  referring  to  the  case  of  JA/o-my,  and  to  the 
danger  of  curtailing  a  general  description  by  an  enumeration  of  particulars 
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(iu  accordance  willi  the  principle  which  restricts  what  is  general  to  the 
particulars  of  which  it  is  said  to  consist),  Professor  Menzies  observes : 
"When  it  may  l)e  necessary  from  any  circumstance,  therefore,  to  give  the 
particulars,  the  enumeration  ought  to  be  guarded  by  such  words  as  leave 
the  conveyance  still  to  depend  upon  the  general  description, — as,  for 
instance,  or  of  ichatcvcr  other  or  additional  parcels  the  said  lands  of  A.  may 
consist "  (Meuzies,  542 ;  and  see  Bell,  Led.  i.  594).  The  case  of  Murray 
is  an  authority  iu  favour  of  the  general  rule  that  a  reference  to  possession 
iu  a  general  description  on  the  part  of  the  disponer  or  others  will  tax  the 
grant :  but  such  a  reference  may  not  always  be  construed  as  taxative.  At 
least,  unbroken  prescriptive  possession  of  the  whole  lands,  and  not  simply 
of  the  parts  said  to  be  possessed  by  particular  persons  at  the  date  of  the 
convevance,  may,  despite  the  reference,  give  a  title  to  the  whole  lands 
(see  Gardner,  1839,  2  1).  185  ;  rev.  1843,  2  Bell's  App.  129). 

Descriptions  by  reference  in  statutory  form  were  first  introduced  by  the 
Titles   to   Laud   Act,  1858  (21  &  22   Vict.    c.    70).      By  sec.  15    of  that 
Act  (which  applied  only  to  subjects  held  feu  or  blench)  it  was  enacted  that 
wdiere  lands  had  been  particularly  described  in  any  prior  conveyance  or 
other  writ  duly  recorded  in  the  appropriate  Register  of  Sasines,  it  should 
not  be  necessary,  in  any  subsequent  conveyance   or   writ   cuntaining   or 
referring  to  the  whole  or  any  part  of  such  lands,  to  repeat  the  particular 
description  of  the  lands  at  length,  but  that  it  should  be  sutiicient  to  specify 
(1)  the  leading  name  or  names,  or  other  short  distinctive  description  of  the 
lands  conveyed,  and  (2)  the  name  of  the  county,  and  (3)  the  parish  or 
supposed  parish  in  which  the  lands  lay,  and  to  refer  to  (4)  the  particular 
description  contained  in  the  prior  conveyance  or  other  writ  so  recorded,  in 
the  manner  set  forth  in  Sched.  (L)  No.  I.  of  the  Act.     Sec.  15  of  the  Act 
of  1858  was  repealed  by  sec.  34  of  the  Titles  to  Land  Act,  18G0  (23  &  24 
Vict.  c.  143),  which  made  it  sutticient  in  describing  lands  already  particu- 
larly described  in   a  conveyance,  etc.,  duly  recorded   in   the  appropriate 
Register  of  Sasines  (1)  to  specify  the  name  of  the  county,  and,  where  the 
lands  were  held  burgage,  the  name  of  the  burgh  and  county,  in  which  they 
were  situated,  and  (2)  to  refer  to  the  particular  description  contained  in  the 
prior  conveyance,  etc.,  so  recorded  in  the  manner  set  forth  in  Sched.  (H),  No. 
1  of  the  Act.    Both  the  Titles  to  Land  Act,  1858,  and  the  Titles  to  Land  Act, 
18G0,  were  repealed  by  the  Titles  to  Land  Consolidation  Act,  1868,  and 
sec.  11  of  the  Act  of  18G8  enacted  that,  in  all  cases  where  any  lands  had 
been  particularly  described  in  any  prior  conveyance  or  deed  of  or  relating 
thereto,  recorded  in  the  appropriate  Register  of  Sasines,  it  should  not  be 
necessary  in  any  subsequent  conveyance  or  deed  conveying  or  referring  to 
the  whole  or  any  part  of  such  lands,  to  repeat  the  particular  description  of 
the  lands,  but  that  it  should  be  sullicient  to  specify  (1)  some  leading  name 
or  names  or  some  distinctive  description  of  the  lands,  as  contained  in  the 
titles  thereto,  and  (2)  the  name  of  the  county,  and,  where  the  lands  were  held 
by  burgage  tenure  or  hj  any  similar  tenure,  the  name  of  the  burgh  and 
county  in  which  they  were  situated,  and  (3)  to  refer  to  the  particular 
description  of  such  lands  as  contained  in  such  prior  conveyance  or  deed  so 
recorded,  in  or  as  nearly  as  might  be  in  the  form  set  forth  in  Sched.  (E) 
of  the  Act.     Sec.  11  of  the  Titles  to  Land  Consolidation  Act,  1868,  has 
been   repealed   by  sec.  61    of   the  Conveyancing  Act,  1874,  which   is  as 
follows : — 

"  Section  11  of  'The  Titles  to  Land  Consolidation  (Scotland)  Act, 
1868,'  is  hereby  repealed;  and  it  is  provided  that  in  all  cases  where 
any  lands  have  been  particularly  described  iu  any  conveyance,  deed, 
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or  iustrumeut  of  or  relating  thereto,  recorded  iu  the  ap^jrupnate 
Register  of  Sasiiies,  it  shall  iKjt  be  necessary  in  any  subsequent 
conveyance,  deed,  or  instrument  conveying  or  referring  to  the  w\uAe 
or  any  part  of  such  lands,  to  repeat  the  particular  description  of  the 
lands  at  length  ;  but  it  shall  be  sulhcient  to  specify  the  name  of  the 
county,  and,  wiiere  the  lands  were  hekl  by  burgage  or  by  any  siinihtr 
tenure  prior  to  the  coniniencement  of  this  Act,  tbe  name  of  the  burgh 
and  county  in  whicli  the  lands  are  situated,  and  to  refer  to  tlie 
particular  descri[)tion  of  such  lands  as  contained  in  sucli  prior 
conveyance,  deed,  or  instrument  so  recorded  in  or  as  nearly  ;is  may 
be  in  the  form  set  forth  in  8ched.  0,  hereto  annexed ;  and  the 
specification  and  reference  so  made  in  any  such  subsequent  con- 
veyance, deed,  or  instrument,  whether  dated  prior  or  subsequent  to 
the  commencement  of  this  Act,  shall  be  held  to  be  equivalent  to  the 
full  insertion  of  the  particular  description  contained  in  such  priur 
conveyance,  deed,  or  instrument,  and  shall  have  the  same  effect  as  if 
the  particular  description  had  been  inserted  in  such  subsequent 
conveyance,  deed,  or  nistiument  exactly  as  it  is  contained  in  such 
prior  conveyance,  deed,  or  instrument ;  and  it  is  further  provided 
that  it  shall  not  be  competent,  notwithstanding  the  terms  of  the 
section  hereby  repealed,  or  the  form  of  the  schedule  therein  referred 
to,  to  object  to  any  specification  and  reference  to  any  particular 
description  of  lands  contained  in  any  conveyance,  deed,  or  instrument 
recorded  prior  to  the  commencement  of  this  Act,  provided  such 
specification  and  reference  states  correctly  the  name  of  the  county, 
and,  where  the  lands  were  held  by  burgage  or  by  any  similar  tenure 
prior  to  the  commencement  of  this  Act,  the  name  of  the  burgh  and 
county  in  which  the  lands  are  situated,  and  refers  correctly  to  the 
prior  recorded  conveyance,  deed,  or  instrument  containing  the 
particular  description  of  such  lands;  and  where  any  conveyance, 
deed,  or  instrument  recorded  prior  to  the  commencement  of  this 
Act  contains  a  specilication  and  reference  stating  these  particulars 
correctly,  the  specification  and  reference  so  made  shall  be  held 
to  have  been  equivalent  to  the  full  insertion  of  the  particular 
description  contained  in  the  prior  conveyance,  deed,  or  instrument 
referred  to,  as  if  the  particular  description  had  been  inserted  in  such 
recorded  conveyance,  deed,  or  instrument  exactly  as  it  is  contained 
in  the  prior  conveyance,  deed,  or  instrument  referred  to." 
Sched.  0  is  in  these  terms : — 

The  lands  [or  subjects]  and  others  [or  the  lands  delineated  and  coloureil 
on  a  copy  of  the  Ordnance  Survey  map  hereto  annexed,  and  signed  as  relativi-  la-reto], 
[or  the  lands  of  A.  and  others],  [or  the  house  No.  10  Street  and  otiiers],  [or 

otJicr  like  short  description]  in  the  county  of  [or  in  the  l)urgh  of 

and  county  of  ,  as  the  case  may  be],  lieing  the  lands  [or  .sulijects]  particularly 

described  in  the  disposition  [or  other  conreijance,  deeily  or  instrument,  as  the  case  may  t'c] 
granted  by  CD.,  and  dated  [insert  date]  and  recorded  in  tlie  [speeify  Heyister  of  Sasims]  on 
the  day  of  [or  as  i)articularly  descriljed  in  the  instrument  of 

sasine  or  notarial  instrument  recorded,  etc.,  or  as  the  case  may  be.  If  part  only  of  lauds 
is  conveyed,  describe  such  part  as  above,  and  add,  being  part  of  the  lands  parlicularly 
described,  etc.,  or  thus,  being  the  lands  [or  subjects]  as  particularly  describeti,  etc.,  with 
the  exception  of,  and  [describe  the  part  excepted]]. 

From    the   terms  of  sec.  01  and  Sched.  U  of   the    Conveyancing  Act, 
1874,  it  will  be  seen  that  the  essentials  in  a  description  by  reference  are: 
(1)  Specitieation  of  the  name  of  the  county,  and.  where  the  lands  were 
held  by  burgage  or  by  booking  prior  to  the  commencement  of  the 
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Act,  specification  of  the  name  of  the  burgh  and  county  in  which 
tlie  lands  are  situated. 
(2)  Eefereuce  to  the  particular  description  of  the  lands,  as  contained 
in  any  conveyance,  deed,  or  instrument  of  or  relating  thereto,  the 
writ  containing  the  particular  description  being  identified  by  a 
statement  of  the  granter,  of  the  date,  of  the  Hegister  of  Sasines  in 
which  it  is  recorded,  and  of  the  date  of  recording. 
It  is  recommended  that  in  all  cases  of  description  by  reference  under 
sec.  61    of    the    Conveyancing    Act,   1874,  there  should    be    some  short 
description  given  of  the  subjects,  such  as  is  indicated  in  Sched.  0.     Even 
although  such  a  short  description  may  not  be  essential,  yet,  if  there  is  a 
fatal  defect  in  the  reference  to  the  recorded  writ  containing  the  particular 
description,   it    may,  apart    from  the    reference,  be  sufficient    to  identify 
the  subjects.     For  instance,  in  the  case  of  Murray  s  Trustee  (1887,  14  E. 
85(3),  the  description  of  subjects  conveyed  in  a  bond  and  disposition  in 
security  granted  by  Murray  was  as  follows:     "All  and  Whole  that  piece 
of  ground  fronting  Baker  Street  of  Aberdeen,  in  the  burgh  and  county  of 
Aberdeen,  being  the  subjects  and  others  particularly  described  in  the  feu- 
charter    thereof    granted    by  Basil    John  Fisher,  residing    now  or    lately 
in    Aberdeen,"  and   certain   other  persons    named  and  designed,  "  in  my 
favour,  dated  the  6th  and  7th,  and  recorded  in  the  division  of  the  General 
Eegister  of  Sasines  applicable  to  the  county  of  Aberdeen  on  the         ,  all  days 
of  November  1882."     On  Murray's  estates  being  sequestrated,  the  trustee 
pleaded  that  the  bond  was  invalid  as  a  heritable  security  in  respect :  (1) 
tliat,  on  account  of  the  omission  of  the  date  of  recording  of  the  feu-charter, 
the  description  by  reference  was  invalid ;   and  (2)  that,  apart  from  the 
desciiption  by  reference,  the  subjects  were  not  sufficiently  identified.     Both 
the  Lord  Ordinary  (Trayner)  and  the  First  Division  rejected  the  first  of 
these  two  contentions,  holding  that  the  omission  to  state  the  day  of  the 
month    on    wliich    the   prior   deed   was   recorded   did    not  invalidate   the 
subsequent  deed.     The  second  contention,  with  which  the  First  Division 
did  not  find  it  necessary  to  deal,  was  also  rejected  by  the  Lord  Ordinary. 
Assuming  that  he  might  have  taken  too  liberal  a  view  of  the  requirements 
of  the  Act  as  to  description  by  reference,  he  was  of  opinion  that  the  trustee's 
second  contention  was  wrong ;  and,  in  holding  that  there  could  be  no  doubt 
about  the  identity  of  the  subjects  over  which  the  bond  was  granted,  he  said: 
"  In   the  first   place,  the  subjects  are  described  as  Murray's   property  in 
Baker  Street,  Aberdeen,  and  it  is  not  said  that  Murray  had  any  property  in 
that  street  except  one.     In  the  second  place,  it  is  not  Murray's  property  in 
Baker  Street,  but  the  property  conveyed  to  him  by  certain  persons  fully 
designed  by  a  certain  deed  fully  described.     I  think  these  things,  which 
appear  ex  facie  of  the  bond,  are  quite  sufficient  to  identify  the  subject  of  the 
security."     Eeference  may  also  be  made  to  the  case  of  Cattanaclis  Trustee 
(1884,  11  E.  972).     There  a  bond  and  disposition  in   security  bore  that 
certain  suljjccts  were  "  the  subjects  and  others  described  in  the  disposition  " 
granted  by  a  person  in  favour  of  the  granter  of  the    bond,  "  dated  the 
tiijenty -seventh  September  and  recorded  the  twelfth  day  of  Novemhcr  1880." 
The  testing  clause  of  the  bond  bore  that  it  had  been  signed  on  the  5th 
October  1880,  and  that  the  words  quoted  in  italics  had  been  written  on 
erasure    before    it   was   signed.       Considering   that   such   statement    was 
manifestly  false  as  to  the  words  written  on  erasure,  the  Court  held  that 
these  words  must  be  deemed  pro  non  scripto,  but  that,  as  the  description 
of  the  subjects  was  otherwise  sufficient,  the  bond  was  valid. 

Eepealing  and   re-enacting,   with   verbal   alterations,   sec.    16    of    the 
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Titles  to  Land  Act,  1858,  sec.  13  of  tlie  Titles  to  Land  Consolidation 
Act,  18G8,  provides  that,  where  several  lands  are  conipreliended  in  one 
conveyance  in  favour  of  the  same  person  or  persons,  it  sliall  be 
conii)etent  to  insert  a  clause  in  the  conveyance  declaring  that  tlie 
whole  lands  conveyed  and  therein  particularly  described  shall  be 
designed  and  known  in  I'uturc  by  one  general  name  to  be  therein 
specified;  and  that  on  the  conveyance  containing  such  clause,  whether 
tlated  before  or  after  the  conimoncenient  of  the  Act,  or  on  an  instrument 
following  thereon,  whether  datetl  before  or  after  the  commencement  of  the 
Act,  and  containing  such  particular  description  and  clause,  being  duly 
recorded  in  the  appropriate  Kegister  of  Sasines,  it  shall  be  competent  in 
all  subseijuent  conveyances,  and  deeds,  and  discharges,  of  or  relating  to 
such  several  lands,  to  use  the  general  name  specified  in  such  clause 
as  the  name  of  the  several  lauds  declared  by  such  clause  to  be  com- 
prelientled  under  it.  Such  subse([uent  conveyances,  and  deeds,  and 
discharges,  of  or  relating  to  such  several  lands,  under  the  general  name  so 
specified,  the  section  provides,  shall  be  as  effectual  in  all  respects  as  if  the 
same  contained  a  particular  descrijition  of  each  of  such  several  lands, 
e.xactly  as  the  same  is  set  forth  in  such  recorded  conveyance  or  instrument ; 
provided  that  reference  be  made  in  the  terms  set  forth  in  Sched.  (G)  of  the 
Act,  in  such  subsequent  conveyance,  etc.,  to  a  duly  recorded  conveyance  or 
instrument  in  winch  such  particular  description  and  clause  are  contained. 
The  section  also  enacts  that  it  shall  not  be  necessary  in  such  clau.se  to 
comprehend  under  one  general  name  the  whole  lands  contained  in  the  con- 
veyance in  which  such  clause  is  inserted,  but  that  it  shall  be  competent 
to  comprehend  certain  lands  under  one  general  name,  and  certain  other 
lands  under  another  general  name,  it  being  clearly  speciiied  what  lauds  are 
comprehended  under  each  general  name.  Sched.  (G)  of  the  Act  of  1868 
is  in  these  terms : — 

[After  giving  the  general  name  or  names  of  the  lands  and  the  name  of  the  county,  or  burgh 

and  county,  as  the  case  may  be,  add]  as  paiticulai'ly  descriljed  in  the  disposition  [or  other 
deed,  as  the  case  may  be]  granted  by  0.  D.,  and  bearing  date  [here  insert  date],  and  recorded 
in  the  [specify  the  Register  of  Sasines]  on  the  day  of  in  the  year  , 

and  in  whicli  tlie  lands  herel^y  conveyed  are  declared  to  be  designed  and  known  by  the 
.said  name  of  [lirre  insert  name],  [or,  "as  particularly  described  in  the  in.strunient  {sp>:cify 
instrument)  recorded,  etc.,  and  in  wliicli  the  lands  hereby  conveyed  are  declared,"  etc.]. 
[If  part  only  of  lands  is  conveyed,  then  fullon:  form  for  similar  case  given  in  Sched.  (E).] 

By  a  description  in  general  terms  is  meant  such  a  description  as  either 
of  the  following :  "  All  and  Whole  the  lands,  wherever  situated,"  belonging 
to  the  dispuner ;  or  "  All  and  Whole  the  lands  situated  "  in  a  certain  parish 
or  county  belonging  to  the  disponer.  Such  a  description  is  seldom  if  ever 
found  either  in  a  feu-charter  or  in  an  ordinary  inter  vivos  disposition  ;  and, 
as  will  be  pointed  out  hereafter,  deeds  containing  descriptions  in  general 
terms  can  only  be  used  as  midcouples  in  making  up  a  feudal  title  to  the 
lands  {L'elchcs,  21  Jan.  1815,  F.  C.;  Graham's  Crs.,  1753,  Mor.  49),  whereas 
disponees  under  deeds  containing  general  descriptions,  or  particular  de- 
scriptions, or  descriptions  by  statutory  reference,  or  descriptions  by  general 
name,  in  terms  of  sec.  13  of  tlie  Titles  to  Land  Consolidation  Act.  1808, 
can  take  infeftment  under  them  de  piano  by  recording  them,  with  a  warrant 
of  registration,  in  the  appropriate  Register  of  Sasines. 

Lands  may  also  be  described  in  a  conveyance  as  the  lamls  contained  in 

a  certain  deed  which,  whilst    sulhciently  identitied,    is    not    identified    in 

accordance  with  the  enactments  regarding  descriptions  by  reference  (.see 

Bell,  Lect.  i.  589).     Thus,  a  proprietor  may  convey  the  lands  described  in  a 

VOL,  v.  10 
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deed  identified  by  giving  the  name  of  the  disponer,  and  the  date  of  its 
execution.  This  description  will  not  warrant  infeftment  fZej^/fOio  under  the 
conveyance  containing  it ;  but,  like  a  conveyance  with  a  description  in 
general  terms,  the  conveyance  can  be  used  as  a  nddcouple  in  the  com- 
pletion of  the  disponee's  title.  In  one  sense,  indeed,  the  description  in 
question  is  a  description  in  general  terms,  but  it  will  be  better  in  the  sequel 
to  confine  the  expression  "description  in  general  terms"  to  those  cases 
in  which  there  is  no  reference  to  any  tleed  containing  a  description  of  the 
lands. 

Again,  the  description  in  a  feu-charter  or  disposition  may  constitute  a 
bouncling  charter  or  bounding  title, — in  other  words,  descriptions  are,  as 
regards  the  limit  of  the  grant  either,  bounding  wholly  or  partially,  or  not 
bounding  (see  article  Bounding  Charter).  The  peculiarity  of  a  bounding 
charter  is  that  no  amount  of  possession  under  it,  even  for  more  than 
the  prescriptive  period,  of  a  corporeal  subject  beyond  its  limits  can  enable 
the  possessor  to  vindicate  the  ownership  thereof  (see,  e.g.,  North  British 
Rcnlway,  1879,  6  K.  640;  Reid,  1879,  7  R.  84).  But  although  the  rule 
of  law  is  that  a  person  possessing  under  a  bounding  title  cannot  by 
prescription  acquire  the  ownership  of  a  corporeal  subject  lying  beyond 
the  limits  of  his  title,  he  may  yet,  in  virtue  of  his  title  and  prescriptive 
possession  thereon,  acquire  a  right  of  servitude  {Beaumont,  1843,  5  D.  1337) 
or  other  incorporeal  rights,  such  as  salmon-fishings  {Earl  of  Zetland,  1873, 
11  M.  469  ;  and  see  ^Earl  of  JDalhonsie,  1865,  3  M.  1168),  beyond  his 
express  boundaries.  On  the  other  hand,  a  proprietor,  if  he  is  not 
excluded  by  his  own  boundaries,  can  acquire  by  prescription  lands  which 
lie  within  the  boundaries  of  another  proprietor  as  part  and  pertinent  of 
his  own  lands,  because  he  cannot  be  limited  by  the  boundaries  of  another 
(Stair,  2.  3.  73 ;  Ersk.  2.  6.  3 ;  Earl  of  Fife's  Trs.,  1830,  8  S.  326). 

Boundaries  having  been  dealt  with,  it  has  next  to  be  shown  what  estate 
passes  to  the  disponee  under  a  feu-charter  or  a  disposition  of  lands.     The 
disponee  gets  not  only  the  solum,  but  also  all  "  that  forms  a  proper  part  of 
the  land,  from  the  sky  to  the  centre  "  (Bell,  Prin.  737).     "  So  long,"  it  has 
been  said,  "  as  the  element  of  prescription  is  left  out  of  account,  and  there 
is  no  dispute  as  to  the  identity  of  the  subject,  nor  any  express  limitation  in 
the  grant,  the  title  of  the  land  is  held  as  including  everything  a  ccelo  ad 
centrum,  within  the  boundaries  as  drawn  on  the  surface,  and  the  direction 
of  the  plumb  line  let  fall  therefrom,  and  produced  indefinitely  upwards  and 
downwards"  (Rankine  on  Landoivnership,  163).  It  is  customary  to  insert,  after 
the  description  of  the  lands,  the  words  "with  the  parts  and  pertinents  of  the 
said  subjects,"  but  these  words  are  unnecessary,  as  they  carry  nothing  beyond 
what  would  be  carried  though  they  were  omitted.     This  rule  about  parts 
and  pertinents  has  been  stated  in  these  words  by  Lord  Justice-Clerk  Hope 
in  Gordon  (1850,    13    D.    at   p.    7) :      "A  grant  of  the  lands  of  A.    is  as 
extensive  as  a  grant  of  the  lands  of  A.  with  parts  and  pertinents ;  for  the 
question,  as  Er.-kine  says,  is,  what  lands  fall  under  that  designation  of  A. 
as  known  in  the  country,  and  by  what  limits    these   lands  are   circum- 
scribed ?"     Thus,  if  lands  are  disponed,  the  disponee  gets  the  buildings,  for 
incedificatum  solo  cedit  solo  (Rose,  1777,  Mor.  9645 ;  Dovmie,  1777,  M.  App. 
"Implied  Assio."  1,  16;  Ersk.  2.  6.  4-5;  Bell,  Prin.  743),  and  the  fixtures 
connected  with  the  lands  or  the  buil  lings,  which  are  deemed  i%irtes  soli, 
by  being  annexed,  actually  or  constructively,  to  the  soil. 

The  regalia  (Ersk.  2.  6.  13;  Bell,  Prin.  669  et  seq.  737,  740,  748,  750; 
Bell,  Lect.  i.  606),  however,  do  not  pass  as  part  and  pertinent  of  lands  under 
a  Crown  grant.     The  regalia  majora,  which  include  the  sovereign's  right  of 
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superiority,  cannot  l)e  cuiiununiculed  to  u  .suljjeet.  Tlie  regalia  iiiinc>ra 
include,  inter  alia,  the  narrow  seas,  navigable  rivers,  highways,  fore- 
shores, salmon-fishings,  mussels  and  oysters,  ports  and  harbours,  ferries, 
treasure-trove,  and  wrecks,  and  thuy,  with  tiie  exception  of  navigai)le 
rivers  and  highways,  can  be  acquired  Ijy  express  grant  from  the  Ciowu 
or  by  prescription  on  a  habile  title  (Bell,  Led.  i.  GOG).  As  Professor 
George  Joseph  Bell  says  when  spesiking  of  the  regalia  minora:  "Regalia 
are  excepted  from  the  ordinary  rule  of  pertinents,  and  even  when  granted 
by  the  Crown  to  a  vassal  they  are  not  held  to  be  transferred  from  that 
vassal  by  a  conveyance  of  the  land  unless  expressly  mentioned"  (litdl,  I'rin. 
748) ;  at  least,  it  may  be  said,  unless  the  vassal  clearly  shows  an  intention 
to  convey  them  (see  Lord  Advocate,  1874,  '1  I!.  27  ;  Earl  of  Breadalhane 
1875,  2  K.  82G). 

After  the  description  of  the  lands  the  disponer  in  a  fiiU-charter  usually 
adds  the  words,  "  together  with  my  whole  riglit,  title,  and  interest  in  the 
dominium  utile  of  said  subjects"  (Jurid.  Styles,  i.  11),  and  the  disponer  in  a 
disposition  usually  adds  the  words,  "  together  with  my  whole  right,  title, 
and  interest,  present  and  future,  therein"  (ih.  i.  90).  Although  the  form  of 
the  words  appropriate  to  a  disposition  were  used  in  a  feu-chnrter,  they 
would  only  convey  right,  title,  and  interest  consistent  with  the  grant  of  a 
feu  (Bell,  Led.  i.  608).  luther  form  of  words  is,  however,  unnecessary  in  an 
onerous  conveyance  with  absolute  warrandice,  o.\])ress  or  implied,  as  such  a 
conveyance  embraces  subordinate  or  supervening  rights,  although  not 
specially  mentioned ;  but  in  gratuitous  conveyances,  without  express 
absolute  warrandice,  the  words  ought  to  be  used  when  the  disponer  desires 
to  convey  subordinate  or  supervening  rights  to  his  disponee  (Lore,  18G3,  2 
M.  22  ;  Bell,  Led.  i.  G08). 

The  a})propriate  place  for  reservations  or  conditions  in  favour  of  the 
parties  under  a  feu-charter  or  a  disposition  is  the  end  of  the  dispositive 
clause.  Among  such  reservations  or  conditions  are  to  be  found  in  practice 
a  reservation  of  mines  and  mineials,  a  clause  of  irritancy  oh  non  solxdum 
canonem,  provision  for  allocation  of  feu-duty,  stipulations  as  to  the  erection 
of  buildings,  etc. 

An  important  reservation,  often  made  by  a  disponer,  is  that  of  mines 
and  minerals.  The  clause  reserving  the  mines  and  minerals  ought  to 
contain  {a)  a  reservation  to  the  disponer  of  the  mines  and  minerals  within 
or  under  the  subjects  disponed ;  {h)  a  power  to  work  the  minerals  and 
carry  them  away ;  and  (c)  a  provision  for  payment  of  such  damages  as  may 
be  occasioned  by  the  working  of  the  mines  and  minerals,  to  the  surface  of 
the  land,  or  to  the  buildings  erected  or  to  be  erected  thereon  (for  form 
of  clause,  see  Jurid.  Stglcs,  vol.  i.  18).  The  clause  of  reservation  of  mines 
and  minerals  should  be  as  explicit  as  possible.  A  reservation  by  a  superior 
of  "  the  haill  mines  and  minerals,  of  whatsoever  nature  or  quality,"  was  held 
not  to  include  freestone  (Menzies,  10  June  1818,  F.  C;  aflU.  1821.  1  Sh.  App. 
225).  A  reservation  in  a  contract  of  excambion  of  "  liberty  of  workiiig  coal 
and  other  fossils  and  minerals  "  was  similarly  held  not  to  include  freestone 
(Duke  of  Hamilton,  1841,  3  D.  1121).  It  was  also  determined  that  a  clause 
in  a  feu-contract,  reserving  liberty  to  search  ami  dig  for  stone  quarries  and 
for  coal  in  the  lands  feued,  and  to  win  coals  and  stones  therein,  did  not 
comprehend  a  reservation  of  Mackband  iionstone  {Forth  and  Clyde  Navigation 
Co.,  1848,  11  D.  122).  In  the  case  of  the  Magistrates  of  Glas^jow  (1887, 
14  E.  346;  rev.  1888,  15  K.  (H.  L.)  94;  L.  R  13  App.  Ca.  657),  the 
House  of  Lords,  reversing  the  judgment  of  the  Court  of  Session,  held  that 
the    provisions    of    the    Water- Works   Clauses    Act,    1847    s.    18,   which 
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excludes  from  conveyances  of  lands  purchased  under  the  Act,  unless  when 
exj^ressly  mentioned,  "mines  of  coal,  ironstone,  slate,  or  other  minerals 
under  any  land  purchased,"  did  not  apply  to  a  seam  of  clay  forming  the 
subsoil  of  the  lands  disponed.  "  In  construing,"  said  Ld.  Watson  in  the 
case  just  cited,  "a  reservation  of  mines  or  minerals,  whether  it  occur  in  a 
private  deed  or  in  an  Enclosure  Act,  regard  must  be  had  not  only  to  the 
words  employed  to  describe  the  things  reserved,  but  to  the  relative  position 
of  the  parties  interested,  and  to  the  substance  of  the  transaction  or  arrange- 
ment which  such  deed  or  Act  embodies.  'Mines'  and  '  minerals'  are  not 
definite  terms;  they  are  susceptible  of  limitation  or  expansion,  according  to 
the  intention  with  which  they  are  used."  In  the  same  case  Ld.  Herschell 
observed  of  the  reservation  of  minerals  in  the  Act  of  1847  :  "I  think  the 
reservation  must  be  taken  to  extend  to  all  such  bodies  and  mineral 
substances  lying  together  in  beds,  seams,  or  strata  as  are  commonly  worked 
for  profit,  and  have  a  value  independent  of  the  surface  of  the  land."  If  a 
disponer  conveys  lands  reserving  to  himself  the  right  to  work  the  minerals, 
the  conveyance  is  construed  as  a  conveyance  of  the  lands  to  the  disponee, 
under  reservation  to  the  disponer  of  the  right  of  property  in  the  minerals 
{DuJce  of  Hamilton,  1884,  11  E.  963 ;  aff^.  1885,  12  E.  (H.  L.)  65).  If  in  a 
conveyance  there  is  a  clause  of  reservation  of  mines  and  minerals  in  favour 
of  the  disponer,  and  there  is  nothing  said  about  power  to  work  them,  it 
is  thought  that  he  has  such  power,  on  the  principle  that  the  reservation 
embraces  everything  without  which  the  subjects  reserved  could  not  be  used 
(see  Bell,  Zt'd.  i.  610;  Eankine  on  Lanchnuncrship,  160,  and  authorities  there 
cited).  When  the  conveyance  containing  a  reservation  of  mines  and 
minerals  is  silent  about  payment  of  surface  damage,  etc.,  indemnity  for  such 
damage  is  nevertheless  due  (see  Buchanan,  1^11,  9  M.  554;  rev.  1873,  11  M. 
(H.  L.),  13;  Livingstone,  1879,[6  E.  922;  affd.  1880,  7  E.  (H.  L.)_l).  A  disponer 
who  reserves  minerals  may,  however,  quite  competently  stipulate  that  he 
shall  not  be  liable  for  any  damages  done  by  the  working  and  removing  of  the 
reserved  minerals  {Buchanan,  supra).  An  obligation  to  pay  "surface  damages, 
if  any,"  caused  by  working  minerals,  is  not  so  restricted  as  to  be  applicable  only 
to  the  state  of  the  ground  at  the  date  when  the  ownership  of  the  surface  and 
that  of  the  minerals  were  separated  from  each  other  {Osivald,  1853,  16  D. 
70).  Eor  example,  a  proprietor  of  lands  in  1802  granted  of  even  date  two 
dispositions — one  of  the  lands,  and  the  other  of  the  minerals.  Power  was 
given  to  the  purchaser  of  the  minerals  to  win  and  work  them  on  paying 
"  all  surface  damages,  if  any  shall  be  thereby  done  to  the  ground  of  the  said 
lands."  In  1878  the  working  of  the  minerals  caused  a  subsidence  which 
damaged  a  house  built  on  the  ground  subsequent  to  1802,  and  about  sixty 
years  prior  to  1878.  Such  damage,  it  was  held,  was  "  surface  damages"  in 
the  sense  of  the  disposition  in  favour  of  the  purchaser  of  the  minerals,  and 
the  contention  of  the  owners  of  the  minerals  that  the  expression  "  surface 
damage  "  was  a  flexible  term,  and  ought  to  be  read  as  applicable  to  the  state 
of  the  ground  as  an  ordinary  agricultural  subject  when  the  surface  and  the 
minerals  were  made  separate  estates,  was  rejected.  The  Second  Division 
held  that  the  obligation  to  pay  surface  damages  comprehended  injury  to 
ordinary  and  legitimate  buildings  or  erections  on  the  lands ;  but  the  judges 
reserved  their  opinions  as  to  the  rights  of  parties  if  the  ground  became 
covered  with  streets  and  buildings  {Neill's  Trs.,  1880,  7  E.  741). 

When  a  proprietor  feus  or  sells  lands  under  reservation  of  the  minerals, 
or  disposes  of  the  minerals  reserving  the  lands,  the  minerals  are  severed 
from  the  dominium  utile,  and  can  be  disponed  as  a  separate  tenement  by 
those  in   right   of   them  (Xcr,  1790,  Mor.   2692;  affd.  1792,  3  Pat.  238; 
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Duiilopa  Trfi.,  2U  June  ISOO,  F.  C;  Livinz/slonr,  177G,  5  IJro.  Supp.  5r»0  : 
Furhes,  31  Jan.  1822,  and  29  Nov.  1827,  F.  C;  Fkcminq,  180S,  G  M. 
782;  see  also  Graham,  18G9,  7  M.  070;  rev.  1871,  9  M  (11  L.)  98; 
7y/f«>,  1875,  3  W.  25;an;i.  1876,  3  R.  (H.  L.)  1;  DiuUop,  1884,  11 
li.  963;  ami.  188"),  12  \l  (H.  L.)  6.")).  Wlien  minerals  are  reserved 
by  a  superior,  he  hoUls  llieni  under  the  same  title  by  whicli  he 
holds  his  fee  ot"  superiority,  and  he  can  dispone  them  separately,  or 
aloni,'  with  the  superiority.  Professor  Montgomerie  Bell  lays  down  the 
rule  that  if  a  supcjrior  witii  such  a  right  to  the  minerals  "does  not 
expressly  retain  them,  they  will  be  comprehended  under  a  disposition  of 
the  superiority  conceived  in  the  usual  and  appropriate  terms"  (Bell,  Zc<-<, 
i.  611).  But  the  rule  is  too  broadly  laid  d(jwn ;  for  it  nuist  now  be 
considered  fi.\ed  tiiat,  whilst  a  disposition  of  the  lands  will  include  not  only 
the  surface  but  all  the  strata  below  it,  the  context  may  show  that  the 
disposition  of  the  superiority  of  the  lands  was  not  intended  to  include  the 
minerals.  Thus  in  Orr  (1892, 19  R.  700  ;  afid.  1893,  20  R.  ( II.  L. )  27  :  and  of. 
Flccminfj,  supra)  the  Duke  of  Argyll  feued  the  lands  of  Hillfoot,  part  of  the 
estate  of  Castle  Campbell,  under  reservation  of  the  coals  and  coal-ht-ughs. 
Thereafter  one  Tait  acquired  the  estate  of  Castle  Campbell,  so  far  as 
remaining  in  the  Duke.  Tait  having  become  bankrupt,  his  trustee  in  1837, 
on  the  narrative  that  he  had  exposed  to  sale  "  the  superiority  and  feu-duty 
of  the  lands"  of  liilUoot,  and  that  Moir,  who  had  previously  acquired  the 
dominium  utile  of  Hillt'out,  had  offered  a  certain  .sum  for  these  subjects, 
disponed  to  him  "  All  and  Whole  the  town  and  lands  of  Hillfoot,  ...  all 
as  at  present  possessed"  by  i\Ioir  and  his  tenants.  The  feu-rights  and 
infeftments  granted  by  the  predecessors  of  Tait's  trustee  were  excepted 
from  the  warrandice  clause.  When  Moir  obtained  his  disposition  no  coal 
had  been  worketl  in  Hillfoot.  In  1890,  one  Orr,  who  in  1860  acquired 
from  Tait's  trustee,  inter  alia,  the  lands  of  Castle  Campbell,  with  a 
description  which  included  the  lands  of  Hillfoot,  and  the  "coals  and  coal- 
heughs,"  raised  an  action  against  Moir's  representatives  to  have  it  declared 
that  tlie  pursuer  was  proprietor  of  the  coals  in  Hillfoot  in  virtue  of  his 
conveyance  of  1860.  Reversing  the  judgment  of  the  Court  of  Session,  the 
House  of  Lords,  wliile  recognising  that  a  disposition  of  lands  includes  not 
only  the  surface  but  all  the  strata  below  it,  and  that  the  dispositive  clause 
in  the  deed  of  1837  might  be  read  either  as  a  conveyance  of  the  whole 
lauds  of  Hillfoot,  or  as  a  conveyance  of  the  superiority  thereof  merely,  held 
that  the  superiority  of  the  estate,  but  not  the  minerals,  was  conveyed  by 
the  disposition  of  1837,  because  the  narrative  of  the  deed  showed  that  the 
superiority  was  alone  conveyed,  and  that,  therefore,  Orr  was  entitleil  to 
decree  of  declarator. 

The  Act  20  Geo.  ii.  c.  50  abolished  all  clau.ses  dc  non  alicnando  sine 
consensu  superiorum.  This  Act  did  not  strike  at  the  legality  of  conditions 
against  subinfeudation,  which  are  still  valid  if  made  before  the  commence- 
ment of  the  Conveyancing  Act,  1874  (see  CamphcU,  1823,  2  S.  341  :  1825, 
1  W.  &  S.  690;  1828,  6  8.  679),  and  invalid  if  made  after  that  date  (37 
&  38  Vict.  c.  94,  s.  22). 

Neither  of  these  two  Acts,  it  is  thought,  has  rendereil  illegal  a  clause  of 
pre-emption  in  favour  of  the  disponer  of  lands  (Prrsfan,  1805,  Mor.  App., 
"  Personal  and  Real,"  No.  2  :  3  Ross'  L.  C.  289  ;  Farl  of  .Uur,  1838, 1  1).  110  ; 
Bell,  Zfc^.  i.  012:  Menzies,  600 :  Bell,  T'riw.  801,805:  Jurid.  ^'/y/<'5,  vol.  i. 
18).  The  clause  of  pre-emption  (for  form  see  Jurid.  ,S(j/lcs,  vol.  i.  19)  is  an 
obligation  imi^sed  on  a  disponee,  if  he  intends  to  sell  the  lands,  to  make 
the  first  otfer  to  the  disponer  or  his  heirs  and  successors  at  the  price  at 
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nhieli  he  is  prepared  to  sell  to  another.  A  clause  of  pre-emption,  being 
unfavourable  to  liberty,  will  not  cover  alienations  not  falling  strictly 
within  its  terms  {Earl  of  Mar,  supra:  and  Lumsden,  1843,  5  D.  501), 
and  to  be  effectual  against  sinuular  successors  it  must  appear  on  record 
(6?a//,  1729,  Mor.  10306). 

The  irritancy  ob  non  solutam  canoncm,  or  tinsel  of  the  feu,  is  often 
classed  among  the  casualties  of  superiority,  but  it  is  rather  a  remedy 
against  non-payment  of  the  feu-duties  (Bell,  Prin.  701),  or  "  a  contingent 
irritancy  for  enforcing  payment  of  feu-duties "  (Bell,  Led,,  i.  025).  This 
irritancy  was  introduced  by  the  Statute  1597,  c.  250,  which  provides  that  if 
any  vassal  or  feuar  "failzie  in  making  of  payment  of  his  few-dewty  .  .  .  l)e 
the  space  of  twa  zeires  liaill  and  togidder,  they  sail  amitte  and  tine  their 
said  few  of  their  saids  lands,  conforme  to  the  civil  and  canon  law,  sicklike 
and  in  the  same  manner  as  gif  ane  clause  irritant  were  specially  ingrossed 
and  insert  in  thar  said  infeftmentis  of  few-ferme."  Notwithstandino-  this 
enactment,  it  is  not  uncommon  to  find  in  feu-charters  a  conventional 
irritancy  ob  non  solutum  canoncm  (for  form  see  Jnrid.  Styles,  vol.  i.  21). 
In  the  recent  case  of  MaxwclVs  Trs.  (1893,  20  E.  958)  opinions  were 
indicated  to  the  effect  that  a  vassal  who  had  incurred  an  irritancy  oh 
non  solutum  canoncm  was  entitled  to  purge  it  by  payment  of  the  arrears 
of  feu -duty,  without  arrears  of  interest  even  at  a  stipulated  rate. 
To  enforce  the  irritancy,  whether  based  on  the  Statute  1597,  c.  250  (for 
form  of  summons  see  Jiirid.  Styles,  vol.  iii.  62),  or  on  a  conventional  clause 
(for  form  of  summons  see  ih.  vol.  iii.  63),  it  is  necessary  to  laise  an  action 
of  declarator  {Lockhart,  1770,2  Eoss'  L.  C.  244,  Mor.  7244:  Bell,  Prin.  701, 
and  authorities  there  cited :  and  see  Mackay,  Court  of  Session  Practice,  vol. 
ii.  96).  Prior  to  the  date  of  the  passing  of  the  Conveyancing  Acts  (1874 
and  1879)  Amendment  Act,  1887  (50  &  51  Vict.  c.  69),  the  irritancy,  even 
when  conventional,  could  be  purged  by  paying  the  arrears  of  feu-duty 
and  expenses  at  any  time  before  the  decree  of  declarator  ob  non  solutum 
canoncm  was  extracted,  but  not  later  (Ilaitt,  1848,  11  D.  126;  Bcllcndcn, 
1 702,  Mor.  7252).  By  sec.  4  of  the  Act  of  1887,  however,  it  is  enacted  that — 
"  No  decree  of  declarator  of  irritancy  at  the  instance  of  a 
superior  against  his  vassal  ob  non  solutum  canoncm  obtained  after  the 
passing  of  this  Act  shall  be  deemed  to  be  final  until  an  extract 
thereof  shall  have  been  recorded  in  the  appropriate  Eegister  of 
Sasines." 
If  a  feu-right  is  irritated  ob  non  solutum  canoncm,  whether  in  virtue  of 
an  irritant  clause  or  under  the  Act  1597,  c.  250,  the  superior  cannot  claim 
arrears  of  feu-duty  (Magistrates  of  Edinburgli,  1834,  12  S.  593;  M' Vicar, 
1  748,  Mor.  15095),  but  he  takes  the  land  free  from  all  burdens  imposed  on  it, 
and  unaffected  by  any  subfeu-right  granted  by  the  vassal  (Casscls,  1885, 
12  E.  722;  Sandcman,  1883,  10  E.  614:  rev.  1885,  12  E.  (H.  L.)  67) 
without  his  consent.  In  the  case  of  Casscls  (siqjra),  a  majority  of  the 
.whole  Court  held  that  a  decree  of  declarator  of  irritancy  ob  non  solutum 
ra>io><>'///,  whether  conventional  or  under  the  Statute  1597,  c.  250,  annuls 
the  vas-sal's  ri'^hts  and  all  that  has  followed  thereon,  includino-  the  rights  of 
sub-vassals,  without  inferring  any  obligation  on  the  superior  to  recompense 
sub-vassals  for  buildings  erected  by  them  on  their  subfeus;  and  in  the 
case  of  Sandeman  (supra)  the  House  of  Lords,  reversing  the  decision  of 
the  Second  Division,  pronounced  judgment  to  the  same  etiect  as  that  in 
Cccssels.  Sometimes  a  feu-right  contains  an  express  renunciation  of  the 
provision  of  irritancy  contained  in  the  Statute  1597,  c.  250  (Bell, 
Led.  i.  625). 


I 


FEU-CH  AFTER  295 

The  feu-duty  is  a  dchitum  fundi  on  the  lands  feued,  and  although  a 
vassal  uiay,  unless  effectually  jtruhibited  by  a  condition  against  sub- 
infeudation made  liefore  the  coininencement  of  the  Conveyancing  Act, 
1874  (s.  22),  suljf'eu  tlie  whole  (jr  part  of  his  lands,  every  part  of  the 
lands  remains,  notwithstanding  any  subfeu,  burdened  with  the  whnle  of  the 
feu-duty.  As  the  ellecL  of  this  is  practically  to  prevent  subinfeudation,  the 
vassal  may  arrange  with  the  superior  to  inseit  in  the  feu-right  t<t  be 
granted  in  his  favour  a  clause  liy  which  the  superior  assents  to  a  proportion 
of  the  cui/iulo  feu-duty  being  allocated  on  each  part  of  the  lands  in  ihe 
event  of  the  vassal's  subfeuing  or  otherwise  disponing  his  lands  in 
separate  parcels  (for  form  of  clause,  see  Jiirid.  Styles,  vol.  i.  22). 

In  a  feu-charter,  feu-contract,  or  disposition  there  are  very  often  con- 
ditions, positive  or  negative,  about  the  erection  of  buildings  on  the  lands 
disponed.  These  conditions  may  have  as  their  object  the  giving  of  security 
for  payment  of  the  feu-duty,  or  the  preservation  of  th6  amenity  of  the 
sul)jects.  For  example,  there  may  be  an  obligation  on  the  di-ponee  to 
erect  within  a  certain  time  buildings  capable  of  yielding  a  rent  ecpial  to  a 
certain  sum,  or  to  build  houses  of  a  certain  value  and  to  maintain  them 
when  built,  or  to  build  according  to  a  plan,  or  not  to  build  tenements 
for  carrying  on  any  operation  which  is  a  nusiance  (Rankine  on  Landowner- 
ship,  352,  and  cases  there  cited).  Clauses  restricting  the  use  of  property 
on  the  part  of  a  proprietor  are  strictly  construed,  the  bias  of  the  law 
being  in  favour  of  freedom  of  ownership  {Htriot's  Hospital,  ITTo,  Mor. 
12817;  afld.  1774,  3  Pat.  674;  Dmnistoun,  1872,  11  M.  121;  Russell, 
1882,  9  R.  660;  Ross,  1854,  16  D.  732;  Craiy,  1861,  24  1).  20;  M'Ewan, 
1880,  7  R.  682;  Moirs  Trustees,  1880,  7  R.  1141;  Buchanan,  1883,  10  R 
936;  Hood,  1884,  12  R.  362;  Cowan,  1887,  14  R.  682;  Miller,  1888,  15 
R.  991 ;  Johnston,  1893,  20  R.  539  ;  Middleton,  1894,  21  R.  781 ;  and  other 
authorities  cited  in  Rankine  on  Landowner  ship,  420  ct  seq.) ;  but  unam- 
biguous words  in  such  clauses  will  receive  their  full  effect  {Grecnhill,  1824, 
3  "S.  325;  and  Rankine  on  Landnumership,  423  et  serj.).  That  building 
restrictions,  as  well  us  other  restrictions,  can  be  imjiosed  on  a  disponee  by 
means  of  plans  is  undoubted  ;  but  the  mere  exhibition  of  plans  to  intending 
feuars  does  not  of  itself  impose  any  obligation  on  them  to  act  in  con- 
formity with  the  plans  (Heriot's  Hospitcd,  1814,  2  Dow,  301 ;  and  see 
Croall,  1870,  9  M.  323);  nor  will  a  reference  to  a  plan,  e.g.  a  general 
feuing  plan,  in  the  titles  of  property,  if  the  reference  is  only  for  the  pur- 
pose of  identifying  the  subjects,  be  construed  as  binding  the  proprietors  to 
build  in  accordance  with  it  (6-'orffo?i,  1818,  6  Dow,  87;  Walker,  1825,3  S. 
650;  Ban;  16  D.  1049;  Free  St.  Mark's  Church,  1869,  7  M.  415).  To 
have  this  effect  the  plan  must  be  shown  by  the  titles  to  be  part  of  the 
contract  between  the  parties  {Dirom,  5  June  1812,  in  note  to  Young  & 
Co.,  17  Nov.  1814,  F.  C. ;  Sim,  1827,  5  S.  841 ;  Cockhurn,  1825,  4  S.  128  ; 
alt.  1826,  2  W.  &  S.  293;  Fowler,  1831,  9  S.  705;  Henderson,  1840,  2  D. 
869;  Skinner,  1855,  18  D.  158:  Magistrates  of  Edinburgh,  1858.  20  D. 
156;  and  see  Crawford,  1874,  2  R.  20  ;  Fleming,  1879,  7  R.  179;  alfd.  1883, 
10  R.  (H.  L.)  30),  for  the  rule  is  that  the  execution  of  a  formal  convey- 
ance, even  although  it  bears  expressly  to  be  in  implement  of  a  previou.'? 
contract,  supersedes  that  contract  altogether,  so  that  the  conveyance  is 
the  measure  of  the  rights  and  the  liabilities  of  the  contracting  parties 
{Lee,  1882,  10  R.  230;  atfl.  1883,  10  R.  (H.  L.)  91;  Croall,  supra;  Barr, 
1854:,  supra:  Sim,  IS27,  supra). 

An  important  ([uestion  has  often  arisen  in  connection    with    building 
restrictions,  as  to  whether  a  person  who  was  not  a  party  to  the  deed  con- 
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stituting  them  has  an  implied  right  or  a  jus  quccsitum  to  enforce  implement 
of  them.     On  this  matter  the  leading  case  is  MacRitchies  Trustees  (1879, 
7  R.  384;  rev.  1881,  8  R.  (H.  L.)    9y).     In  that  case  a  vassal  (who  was 
one  of  several  vassals  holding  of  the  same  superiors)  bound  himself  and 
his  heirs   and  successors    in    a    feu-contract    "  not    to    erect    any    other 
buildings  upon  the  said  piece  of  ground  except  the  tenement  of  houses  and 
walls  of  enclosure  already  erected  thereon,  and  if  he  or  they  shall  build  any 
othces  upon  the  back  ground,  which  they  are  at  liberty  to  do,  the  same 
shall  not  exceed  twelve   feet  in    height   in   the    side   walls."     A  singular 
successor  in  the  feu  (Hislop)  proceeded  to  build  over  a  portion  of  a  plot  of 
ground  in  front  of   his  oiiice.     The   feuars  of  another  plot  (MacRitchie's 
Trustees),  wlio  by  the  feu-right  under  which  they  held  were  prohibited  from 
erecting  on  their  feu  any  other  buildings  except  necessary  offices,  raised 
a    suspension    and    interdict    against    Hislop's    operations    with   consent 
of   the    common   superiors.     The  Second  Division  held    that  the  fact  of 
the    superior    appearing    on    the   face   of  the   note   as   a   consenter   and 
concurrer   gave   the   complainer   a   good    title   to   sue   the   interdict,  and 
accordingly  granted  the  interdict  craved.     The  case,  however,  went  to  the 
House  of  Lords,  wdiere  the  judgment  of  the  Second  Division  was  reversed. 
The  House  of  Lords  held:  (1)  that  the  fact  that  there  are  several  feuars  of 
adjoining   plots   of   building-ground   in  the   same   street   holding   from    a 
common  superior  does  not,  by  itself,  entitle  any  one  of  the  feuars  to  insist 
on  the  observance  of  restrictions  in  the  feu-rights  of  another ;  (2)  that  to 
entitle   one   of  such  feuars   so   to   insist   there   must  be   some  mutuality 
and  community  of   rights   and   obligations  otherwise  established  between 
them ;  (3)  that  such  mutuality  and  community  of  rights  and  obligations 
can  be  established  {a)  by  express  stipulation  in  their  respective  contracts 
with  the  superior,  or  (h)  by  reasonable  implication  from  some  reference  in 
the  contracts  to  a  common  plan  or  scheme  of  building,  or  (c)  by  mutual 
agreement  between  the  feuars  themselves ;  and  (4)  that  where  the  principal 
party  to  an  action  had  no  right  or  title  whatever,  the  consent  and  con- 
currence of  the  party  to  whom  alone  such  right  or  title  belonged  did  not 
cure  the  defect  of  title  in  the  principal  party  to  the  action.     At  delivering 
judgment,  Ld.  Watson,  after  a  reference  to   those   cases  in  which  it  had 
been  held  that  each  of  a  class  of  feuars  had  an  implied  right  to  enforce  a 
common  condition,  said :  "  All  of  those  appear  to  me  to  fall  under  one  or 
other  of  two  categories, — either  (1)  wliere  the  superior  feus  out  his  land  in 
separate  lots   for   the   erection    of  houses,  in   streets  or   squares,  upon  a 
uniform  plan ;  or  (2)  wliere  the  superior  feus  out  a  considerable  area  with  a 
view   to   its  being   subdivided   and    built   upon,  without   prescribing  any 
definite  plan,  but  imposing  certain  general  restrictions,  which  the  feuar  is 
taken  bound  to  insert  in  all  subfeus  or  dispositions  to  be  granted  by  him." 
To  the  first  of  these  categories  he  assigned  M'Gihhon  (1871,  9  M.  423),  to 
the  second  Robertson  (1874,1  R.  1213).     "The  ratio  decidendi"  continued 
his  Lordship,  "in  such  cases  as  M'Gihhon,  seems  to  have  been  that  a  feuar 
who  stipulates   with    his    superior   that   a   particular   restriction  shall  be 
imposed  upon  all  his  fellow-feuars  as  well  as  upon  himself,  must  intend  that 
he  shall  have  the  power  of  enforcing  it  against  tliem,  and  that  they  shall 
have  the  like  power  as  in  a  question  with  him.     In  Rolertson,  and  similar 
cases,  the  principle  of  decision  appears  to  me  to  liave  been  that  a  subfeuar 
or  disponee  acquiring  a  building  lot,  subject  to  a  particular  condition,  with 
notice  in  his  titles  that  the  common  autlior,  whether  his  immediate  or  over- 
superior,  has  imposed  that  condition  upon  the  whole  area  of  which  his  lot 
formed  a  part,  must  Ijc  taken  as  consenting  that  the  condition  shall  be  for 
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inutu.il  Ijclioof  of  iill  tlie  feuars  or  dispoiiees  within  the  area,  and  that  all 
who  have  interest  shall  have  a  title  to  enforce  it.  In  other  words,  the 
feuar  is  held  as  consenting  to  be  bound  by  the  law  Liid  down  by  the 
coranion  author  for  the  benefit  of  all  future  feuars.  1  have  been  unable  to 
find  any  decision  proceeding  upon  tlie  principle  that  a  sujierior  who  feus  out 
a  portion  of  his  estate  to  A.  under  a  precise  rcstri(-tion  as  to  building,  and 
who,  in  giving  a  title  to  A.,  neither  undertakes,  nor  intimates  an  intention, 
to  impose  similar  restrictions  in  feuing  the  remainder  of  his  ground,  can 
thereafter  confer  ujjon  every  feuar  who  acquires  a  building  lot  in  the 
vicinity  a  Jus  qua-Mtum  enabling  him  to  sue  A.  directly"  (see  also  cases 
Bcatlic,  1876,  3  \\.  (^•?>l;  Eicinj,  1878,  5  li.  439;  Ualrymple,  1878,  5  K. 
8-47;  Cochran,  1882,  9  I{.  G34;  and  compare  Walker,  1888,  15  R.  477; 
Miller,  1888,  15  II  991;  North  British  Railway  Co.,  1891,  18  i:.  1021; 
Johnston,  1893,  20  II.  539). 

By  sect.  22  of  the  Conveyancing  Act,  1874,  conditions  securing 
monopolies  to  a  superior's  agent,  as  well  as  clauses  prohibiting  subinfeuda- 
tion, are  declared  illegal.     The  section  is  in  these  terms : — 

"All  conditions,  whether  made  before  or  after  the  commencement 
of  this  Act,  to  the  efiect  that  the  superior  shall  be  entitled  to  select 
or  appoint  an  agent  to  prepare  or  record  sasines  or  warrants  of 
registration,  or  conveyances  or  other  deeds  having  reference  to  any 
estate  in  land,  or  restraining  or  restricting  the  proprietor  of  any 
estate  in  land  in  the  selection  of  an  aijent  to  prepare  or  record  such 
sasines,  warrants,  conveyances,  or  other  deeds,  or  securing  any 
privilege  or  monopoly  to  the  superior's  agent,  or  to  any  agent  or 
agents  selected  or  appointed  by  him,  or  to  the  effect  that  any  pro- 
prietor of  lands  shall  be  bound  to  intimate  to  the  superior  (jf  such 
lands  any  change  of  ownership,  whether  by  succession  or  singular 
title,  except  as  hereinbefore  proviiled,  or  to  pay  any  fees  or  e.xpenses 
in  connection  with  such  change  of  ownership,  and  further,  all  con- 
ditions made  after  the  commencement  of  this  Act,  to  the  efifect 
that  it  shall  not  be  lawful  to  the  pro])riotor  of  lands  to  subfeu  the 
same  to  be  holden  of  himself  as  immediate  lawful  superior  thereof, 
or  to  grant  conveyances  thereof  to  be  holden  a  mc  rcl  de  me  or  with 
an  alternative  manner  of  holding,  shall,  with  all  irritant  clauses 
applicable  thereto,  be  nnll  and  void,  and  not  capable  of  being  en- 
forced, and  all  enactments  to  the  contrary  <>f,  or  at  variance  with, 
this  enactment  in  any  Act  of  Parliament  shall  be  and  the  same  are 
hereby  repealed."  (On  sec.  22  see  Magistrates  of  Ediiiburqh,  1876,  3 
R  663.) 
In  the  form  of  the  feu-charter  given  above,  it  will  be  noticed  that  the 
conditions,  restrictions,  or  qualifications  of  the  grant  are  declared  real  and 
preferable  burdens.  Sometimes  the  clause  declaratory  of  these  burdens  is 
fenced  by  an  irritant  clause,  and  sometimes  by  both  an  irritant  and  a 
resolutive  clause  (for  form,  see  Jar  id.  Styles,  vol.  i.  25). 

Eeal  burdens  are  those  which  affect  the  lands  themselves,  and  not  the 
grantee  and  his  heirs  alone  ;  they,  as  has  been  said,  run  with  the  lands.  Not- 
withstanding the  distinction  which  may  be  drawn  between  a  real  burden  and 
a  real  condition,  or  an  inherent  condition  of  a  grant  of  lauds,  and  the  dill'erent 
ways  of  enforcing  them,  the  term  "  real  burden  "  is  in  practice  applied  to  l>oth. 
A  real  burden,  in  the  strictest  sense  of  the  expressitui,  is  a  reserved  money 
payment  out  of  the  lands,  contained  in  an  original  giiint  or  deed  of  trans- 
mission of  land,  and  it  cannot  be  enforced  by  a  personal  action  in  the 
absence  of  an  obligation  for  payment  specially  undertaken.     In  the  absence 
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of  such  obligation  for  payment,  it  is  only  enforceable  against  the  lands  by 
real  diligence.  But  a  real  condition,  as  distinguished  from  a  real  burden  in 
a  grant  of  lands,  constitutes  an  integral  part  of  such  grant,  and  it 
can  be  enforced  by  personal  action  against  the  proprietor  of  the  lands  for 
the  time  being.  An  example  of  a  real  condition  in  this  sense  is  a  condition 
in  a  feu-charter  regarding  the  erection  of  buildings.  Those  in  right  of  such 
a  condition  have  tlie  power  to  insist  on  its  implement  by  raising  a  personal 
action  against  those  who  are  bound  by  it.  The  distinction  between  a  real 
burden  and  a  real  condition  or  an  inherent  condition  of  a  grant  of  lands, 
just  alluded  to,  is  drawn  by  Ld.  iJeas  in  the  case  of  the  Marquis  of  Tweed- 
dale  s  Trustfcs  (1880,  7  E.  at  p.  634).  Alluding  to  the  burdens  regarding  the 
amenity  of  the  Square  and  the  buildings  on  it,  which  were  held  valid  as 
inherent  conditions  of  the  grant  in  the  case  of  Tailors  of  Aberdeen  (20  Dec. 
1834, 13  S.  220  ;  affd.  3  Aug.  1840, 1  Eob.  296),  against  singular  successors  of 
the  disponee  in  the  disposition  of  the  burgage  subjects  in  which  tlie  burdens 
were  constituted,  his  Lordship  observed :  "  It  follows  from  what  I  have  said, 
on  the  strength  of  the  authorities  in  a  previous  part  of  this  opinion,  that  a 
properly  constituted  real  burden  for  debt  gives  an  absolutely  indefeasible 
preference  to  the  creditor  named,  which  is  not  conferred  by  an  inherent 
condition  of  the  right.  On  the  other  hand,  an  inherent  condition  of  the 
right  has  the  advantage  of  being  enforceable  by  personal  action  against  the 
proprietor  or  proprietors  for  the  time  being  at  the  instance  of  wiiosoever 
lias  an  interest  to  enforce  it,  whether  named  in  the  deed  or  not.  For 
instance,  there  could  be  no  doubt  that  when  the  houses  in  Bon-Accord 
Square  came  to  be  the  property  of  different  individuals,  any  one  proprietor 
interested  might  enforce  against  any  other  proprietor  or  proprietors  the 
conditions  forming  inherent  conditions  of  the  right,  either  by  insisting  on 
specific  implement,  or  the  application  of  money  as  the  universal  solvent" 
(7  II.  034). 

The  essentials  of  a  real  burden  for  the  payment  of  a  sum  of  money,  valid 
against  singular  successors  are  these:  (1)  The  amount  must  be  definite 
{Tailors  of  Aherdeen,  supra]  Magistrates  of  Edbiburgh,  1883,  11  E.  352),  unless 
the  burden  is  a  condition  constituting  an  integral  part  of  an  original  grant, 
when  it  is  not  essential  that  the  amount  be  specified  {Clark,  1850,  12  D.  1047 ; 
rev.  1854,  17  D.  (H.  L.)  27, 1  Macq.  668  ;  and  see  Marshcdl,  1895,  22  E.  954). 
(2)  The  name  of  the  creditor  must  be  specified  (Ersk.  2.  3.  50).  (3)  The 
burden  must  be  declared  in  words  which  clearly  express  or  plainly  imply 
that  the  lands  themselves  are  to  l)e  affected  by  it,  and  not  the  grantee  and 
his  heirs  alone  (Ld.  Corehouse  in  Tailors  of  Aberdeen,  supra ;  Mackenzie, 
1719;  affd.  1721,  3  Eoss'  L.  C.  1,  Eol).  App.  607  ;  J/ar^m,  1808,  M.  A  pp. 
"  Personal  and  Eeal,"  No.  5,  3  Eoss'  L.  C.  17;  M'Intyre,  1824,  2  S.  664; 
Forbes  Trs.,  1833,  12  S.  219;  Magistrates  of  Arbroath,  1872,  10  M.  630; 
and  see  Magistrates  of  Edinhurgli,  sup)ra).  In  the  case  of  Williamson  (1887, 
14  E.  720),  Ld.  Pres.  Inglis  expressed  an  opinion  that  neither  a  general 
disposition  without  a  description  of  the  lands  conveyed,  nor  a  notarial 
instrument  following  thereon  in  terms  of  Sched.  (L)  of  the  Titles  to  Land 
Cousoliilation  Act,  1868,  can  create  a  real  burden  on  the  lands.  This  opinion 
was  followed  by  the  Second  Division  in  Coivie's  Trs.,  but  was  overruled  by 
the  House  of  Lords  on  appeal  (1891,  18  E.  706  ;  rev.  1893,  2  E.  (H.  L.)  81). 
(4)  The  clause  constituting  the  burden  must  appear  in  the  investiture  and  in 
the  appropriate  Eegister  of  Sasines  (Ld.  Corehouse  in  TaUors  of  Aberdeen, 
supra ;  and  see  Ld.  Deas  in  Stewart,  1860,  22  D.  755  ;  affd.  1861,  4  Macq.  499). 

The  essentials  of  a  real  burden  not  for  the  payment  of  money  are  as 
follows:  (1)  It  must  be  shown  that  a  real  l)urden  or  condition  was  intended 
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to  1)0.  constituted  Ity  the  deed  (see  Ld.  ( 'orehouse  in  Tailors  of  Ahirdren, 
supra,  1  Rob.  App.  at  pp.  ol2  and  oVj;  Stuiiwj,  IVriG,  Mor.  'IWVl;  and  see 
Morkr,  1805,  2o  R.  G7).  (2)  Words  must  l»e  used  which  ch-arly  express  or 
plainly  inii)ly  that  the  lands  themselves  are  to  be  aftiected,  and  not  the 
grantee  and  his  heirs  alone  (Tailors  of  Aberdeen,  supra).  (3)  The  words 
constituting  the  real  burden  or  condition  must  appear  in  the  ap[)ropriate 
Register  of  Sasines  (Ld.  Corehouse  in  2\iilors  of  Aberdeen,  supra).  (4)  The 
burden  or  condition  must  not  be  (a)  contrary  to  law;  or  {b)  inconsistent 
with  the  nature  of  the  species  of  the  property  disponed ;  or  (c)  useless  or 
vexatious;  or  {d)  contrary  to  ])ublie  policy  (i^.).  (5)  Tiie  superior,  or  the 
party  in  whose  favuur  it  is  conceived,  must  have  an  interest  to  enforce  it. 

If  the  essentials  above  mentioned  concur,  it  is  not  necessary  in  the 
constitution  of  a  real  burden  or  condition  that  any  voces  svjnatm  or  technical 
form  of  words  sliould  l)e  employed  ;  nor  is  it  necessary  to  have  a  declaration 
that  the  obligation  is  real,  or  that  it  is  a  debit  inn  fundi,  or  that  it  shall  be 
inserted  in  future  infeftments,  or  tliat  it  shall  attach  to  singular  successors, 
or  to  fence  the  oldigatiim  with  an  irritant  clause,  or  with  irritant  and 
resolutive  clauses.  If  a  burden  is  personal,  an  irritant  clause  will  not  n)ake 
it  real;  but  the  presence  of  such  a  clause  may  be  one  reason  for  presuming. 
in  the  construction  of  a  eomlition  which  is  ambiguous  in  its  terms,  that  the 
granter  of  the  deed  in  which  the  condition  occurs  meant  it  to  ajiply  not 
only  to  the  grantee  and  his  heirs,  but  also  to  singular  successors.  Besides, 
a  superior  in  feudal  subjects  or  the  disponer  of  burgage  lands,  in  right  of 
a  real  burden  or  condition  fencetl  with  an  irritant  clause,  has  a  powerful 
remedy  in  case  of  contravention,  for  lie  can  raise  an  action  of  declarator  to 
liave  it  found  that,  in  respect  of  the  contravention  and  the  irritant  clause, 
tlie  right  of  the  proprietor  in  possession  is  at  an  end  (see  Ld.  Corehou.se  in 
I'ailors  of  Aberdeen,  1  Rob.  A])p.  at  p.  315).  Burdens  which  are  inter 
naturalia  of  a  feu,  i.e.  inherent  conditions  of  a  feudal  grant,  do  not  require 
to  be  declared  real,  or  to  appear  on  record.  Such  burdens  run  with  the 
lands,  and  are  perpetual  qualifications  affecting  both  the  original  sujierior 
and  vassal,  and  their  respective  heirs  and  singular  successors  (Kr.<k.  2. 
3.  11  :  and  .see  Stewart,  18G0,  22  D.  755:  afVd.  4^  Macq.  400:  Hope,  18G4, 
2  M.  670). 

It  is  necessary  to  add  that  the  rules  wliich  liave  been  stated  with  regard 
to  real  burdens  or  real  conditions  valid  in  law  against  singular  successors 
apply  only  when  infeftment  has  been  taken.  So  long  as  no  infeftment  has 
been  taken  on  the  deed  imjiosing  Imrdens — in  other  words,  so  long  as  the 
right  remains  personal — an  heir  or  assignee  must  take  the  personal  title 
sul)ject  to  the  burdens  which  were  binding  on  the  original  di-sponee,  in 
respect  that  he  cannot  both  plead  the  personal  title  and  repudiate  its 
conditions  {Preston,  1805,  Mor.  Ajjp.  "Personal  and  Real,"  No.  2,  3  Ross' 
L.  C.  280  ;  Bell,  Zeef.  i.  G12  :  Menzies,  G03). 

At  one  time  a  reference  to  l)urdens  was  insuflieieut  against  creditors  or 
singular  successors  (DuJ:e  of  Arriylr,  173.0,  Mor.  1030G,  Men/ies,  G04).  but 
now,  instead  of  setting  forth  particularly  the  real  burdens  or  real 
conditions  elleiring  to  lands  in  a  conveyance  tiiereof,  it  is  cianpetent  to 
import  them  into  tlie  conveyance  by  reference  in  statutory  form.  liefore 
giving  the  existing  provisions  as  to  insertion  of  real  burdens  or  conditions 
by  reference,  it  may  be  well  to  notice  the  prior  enactments  regarding  the 
subject : — 

(1)  From  and  after  30  September  1847  (10  *.^-  11  Vict.  c.  48,_s.  23), 
it  was  made  competent  by  the  Lands  Transference  Act,  1847,  in  all 
cases  where  lands  or  heritages  not  held  bv  langage  tenure  were 
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then  or  should  tliereafter  be  held  under  any  real  ])urdens  or 
conditions  or  limitations  whatsoever,  appointed  to  be  fully  inserted 
in  the  investitures  of  such  lands,  to  omit  the  full  insertion  of  real 
burdens,  etc.,  in  dispositions  and  conveyances,  etc.,  of  such  lands,  etc., 
provided  that  they  were  specially  referred  to  as  set  forth  at  full 
length  in  the  recorded  instrument  of  sasiue  wherein  they  were  first 
inserted,  or  in  any  recorded  instrument  of  sasine  of  subsequent  date 
forming  part  of  the  progress  of  titles  of  the  lands,  such  reference 
being  made  in  the  terms  set  forth  in  Sched.  (C)  of  the  Act  (10 
&  li  Vict.  c.  48,  s.  5). 
{2)  From  and  after  30  September  1847  (10  &  11  Vict.  c.  49,  s.  13) 
it  was  made  competent  by  the  Lands  Transference  Burgage  Act, 
1847,  in  all  cases  where  lands  held  burgage  were  or  should  there- 
after be  held  under  any  such  real  burdens,  etc.,  appointed  to  be  fully 
inserted  in  the  investitures  of  such  lands,  to  omit  the  full  insertion 
of  real  burdens,  etc.,  in  dispositions  and  conveyances  of  such 
lands,  etc.,  provided  they  were  specially  referred  to  as  set  forth  at 
full  length  in  the  recorded  instrument  of  resignation  and  sasine  in 
which  the  same  were  first  inserted,  or  in  any  recorded  instrument 
of  resignation  and  sasine,  or  of  cognition  and  sasine,  of  subsequent 
date,  and  forming  part  of  the  progress  of  titles  of  the  lands,  such 
reference  being  made  in  the  terms  set  forth  in  Sched.  (C)  of  the 
Act  (ib.  s.  4). 

(3)  From  and  after  30  September  1847  (10  &  11  Vict.  c.  50,  s.    1)  it 

was  made  competent  by  the  Heritable  Securities  Act,  1847,  in  the 
case  of  bonds  and  dispositions  in  security  granted  in  terms  of  the 
Act,  notwithstanding  any  declaration  to  the  contrary  contained,  or 
to  be  contained,  in  the  rights  and  title  deeds  of  the  lands  embraced 
by  the  security,  instead  of  inserting  at  full  length  any  conditions, 
reservations,  restrictions,  and  provisions  under  which  the  lands  and 
other  heritages  were  held,  to  make  reference  to  the  same  as  set 
forth  at  full  length  in  the  recorded  instrument,  whether  of  sasine 
or  resignation  ad  remanentiam,  in  which  the  same  were  first  inserted, 
or  any  other  recorded  instrument  of  sasine  forming  a  part  of  the 
investiture  of  the  granter  of  such  security  in  the  lands,  and  which 
contained  such  conditions,  reservations,  restrictions,  and  provisions 
at  full  length,  such  recorded  instrument  being  described  by  the 
name  of  the  fierson  in  whose  favour  the  same  was  expede,  the 
liegister  of  Sasines  in  which  the  same  was  recorded,  and  the 
date  of  recording  the  same  (10  &  11  Vict.  c.  50,  s.  4), 

(4)  From  and  after  1  October  1847  (10  &  11  Vict.  c.  51,  s.  1)  it  was 

made  competent  by  the  Crown  Charters  Act,  1847,  in  all  cases 
where  lands  then  were  or  should  thereafter  be  held  under  any  real 
luirdens,  or  conditions,  or  limitations  whatsoever,  appointed  to  be 
fully  inserted  in  the  investitures  of  such  lands,  to  omit  in  Crown 
charters  and  precepts  containing  such  lands,  and  the  instruments 
of  sasine  following  on  such  charters  and  precepts  respectively,  the 
full  insertion  of  such  real  burdens,  etc.,  provided  that  they  were 
specially  referred  to  as  set  forth  at  full  length  in  the  recorded 
instrument,  whether  of  sasine  or  of  resignation  ad  remancntiain, 
wherein  the  same  were  first  inserted,  or  in  any  recorded  instru- 
ment of  sasine  of  subsequent  date  forming  part  of  the  progress  of 
titles  of  such  lands,  such  reference  being  made  in  the  terms  con- 
tained in  Sched.  (C)  of  the  Act  (10  &  II  Vict.  c.  51,  s.  27). 
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(5)  From  and  after  15  November  1847  (lU  <^  11  Vict.  c.  47,  s.  G)  it 
was  competent  by  the  Service  of  Heirs  Act,  1S47,  in  all'  cases  of 
special  service  wliere  the  lands  were  held  under  any  real  burdens 
or  conditions,  or  limitations  whatsoever  ajipointod  to  be  fully  in- 
serted in  the  investiture  of  such  lands,  to  ornit  in  the  petition  nf 
service,  and  in  the  decree  of  service  to  follow  thereon,  and  in  the 
precepts,  sasines,  or  otlier  instruments  necessary  to  complete  the 
investiture  fbllowin<,'  on  such  decree,  tlie  full  in.sertion  of  such  real 
burdens,  etc.,  provided  they  sliould  be  therein  specially  and  directly 
referred  to  as  set  forth  at  full  len;,ah  in  the  recorded  instrument 
of  sasine  in  favour  of  the  deceased  person  served  to,  or  as  set  forth 
at  full  length  in  the  recorded  instrument  of  sasine  or  of  resignation 
ad  rcmanentiam  of  the  said  lands  in  which  they  were  first  inserted 
or  ill  any  other  intermediate  recorded  instrument  of  sasine,  such' 
reference  being  made  in  the  form  of  Sched.  (B)  of  the  Act  {ih.  s.  5). 
(G)  By  the  five  preceding  enactments  reference  was  required  to  be  made 
to  the  real  burdens  as  set  forth  at  full  length  in  a  duly  recorded 
instrument  of  sasine  forming  part  of  the  progress  of  titles:  but 
from  and  after  1  October  18G0  it  was  made  lawful  by  the  Titles 
to  Land  Burgage  Act,  18G0,  to  make  reference  to  the  real  burdens, 
etc.,  as  set  forth  at  full  length  in  any  conveyance  or  notarial  instru- 
ment recorded  in  the  appro]iriate  Register  of  Sasines  relating  to  tiie 
lands  to  which  such  real  burdens,  etc.,  applied  (23  Sc  24  Vict  c 
143,  s.  31). 
The  enactments  of  the  six  Statutes  just  cited  were  repealed,  and  with 
some  alterations  re-enacted,  by  sec.  10  of  the  Titles  to  Land  Consohda- 
tion  Act,  18G8.     That  section  is  as  follows: — 

"Where  lands  are,  or  shall  hereafter  be,  held  under  any  real 
burdens  or  conditions  or  provisions  or  limitations  whatsoever 
appointed  to  be  fully  inserted  in  the  investitures  of  such  lands,  it 
shall,  notwithstanding  such  appointment,  and  notwithstanding  any 
law  or  practice  to  the  contrary,  nut  be  necessary  in  any  conveyance 
or  deed  of  or  relating  to  such  lands  to  insert  such  real  burdens 
or  conditions  or  provisions  or  limitations,  provided  the  same 
shall,  in  such  conveyance  or  deed,  be  specially  referred  to  as  set 
forth  at  full  length  in  the  conveyance  or  deed  of  or  relatinn-  to 
such  lands,  recorded  in  the  appropriate  liegister  of  Sasines,  wherein 
the  same  were  first  inserted,  or  in  any  such  conveyance  or  deed 
of  subsequent  date  recorded  as  aforesaid,  and  forming  part  of  the 
progress  of  titles  of  the  said  lands,  such  reference  being  made  in 
the  terms,  or  as  nearly  as  may  be  in  the  terms,  set  forth  in  Sched.  (D) 
hereto  annexed  ;  and  the  reference  to  such  real  burdens  or  conditions 
or  provisions  or  limitations,  if  so  made  in  any  such  conveyance  or 
deed,  whether  dated  [trior  or  subsequent  to  the  commencement  of 
this  Act,  shall  be  held  to  be  equivalent  to  the  full  insertion  thereof, 
and  shall,  to  all  intents  and  in  all  questions  whatever,  whetiier  with 
the  disponer  or  superior  or  third  jtarties,  have  the  same  legal  eflect 
as  if  the  same  had  been  inserted  exactly  as  they  are  exjiressed  in  the 
recorded  conveyance  or  deed  refeired  to,  notwithstamiing  anv  law 
or  practice  or  Act  or  Acts  of  Barliamcnt  to  the  contrary." 
Sched.  (D)  is  in  these  words : — 

[After  the  descnption  of  the  laiids,  instead  of  inserting  the  burdens,  etc.,  at  length,  these 
may  be  refirrcd  to  as  follows,  viz.:]  but  always  with  and  under  the  real  burdens,  conditions, 
provisions,  and  limitations  [or  such  of  these  as  maij  apply  or  hare  rtfcrcncc  to  the  case] sj^ecified 
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ill  a  deed  [or  instrument,  here  specify  a  deed  or  conveyance  in  which  the  hurdenSy  etc.,  were 
rirst  inserted,  or  any  suhsequoit  deed  or  conveyance  in  u-hich  they  are  inserted,  forminy  part 
'of  the  proyress  of  the  titles  to  the  lands]  recorded  [specify  Reyister  of  Sasines,  or,  if  the  deed 
or  conveyance  as  recorded  has  been  previoxisly  referred  to,  say  in  the  said  deed  [or  instrument] 
recorded  as  aforesaid]  on  the  day  of  in  the  year 

[And  in  subsequent  clauses  in  u-hich  it  is  requisite  or  usual  to  refer  again  to  the  burdens 
etc.,  the  reference  may  be  made  thus  :]  but  always  with  and  under  the  real  burdens, 
conditions,  provisions,  and  limitations  [or  such  of  these  as  may  apply  or  have  reference  to  the 
case]  before  referred  to. 

It  will  be  noticed  that,  while  it  was  made  competent  by  the  Titles  to 
Land  Cousolidatiou  Act,  1868,  to  refer  in  statutory  form  to  real  burdens, 
conditions,  etc.,  in  a  deed  dealing  with  the  lands  held  under  such  burdens, 
conditions,  etc.,  instead  of  inserting  them  ad  longuin,  the  Conveyancing  Act, 
1874  (."37  &  38  Vict.  c.  94,  s.  32),  first  authorised  reservations,  real  burdens, 
etc.,  to  be  imported  by  reference  into  feu-charters  or  other  original  grants. 
In  other  words,  prior  to  Act  of  1874  it  was  considered  necessary  to  insert  hi 
an  original  conveyance  of  land,  such  as  a  feu-charter  or  a  feu-contract,  the 
real  burdens  of  the  grant  cid  lom/inn,  although  it  was  competent  in  subse- 
quent deeds  of  transmission  of  the  land  to  refer  to  tliem  in  virtue  of  the 
provisions  of  the  prior  Statutes  which  have  been  referred  to  above.  Sec. 
32  of  the  Conveyancing  Act,  1874,  however,  enacts  (1)  that  real  burdens, 
etc.,  affecting  lands  may  be  imported  into  miy  deed  (including  original 
ca-ants  of  land)  relating  to  such  lands  by  reference  to  a  duly  recorded 
deed  applicable  to  such  lands,  or  to  the  estate  of  which  such  lauds  form 
a  part,  in  which  the  real  burdens,  etc.,  are  set  forth  at  length ;  and  (2) 
that  a  proprietor  may  record  in  the  Eegister  of  Sasines  appropriate  to  his 
lands  a  deed  setting  forth  real  burdens,  etc.,  under  which  he  is  to  feu,  or 
otherwise  deal  with  or  affect  his  lands,  or  any  part  thereof,  and  that  the 
same  may  ])e  imported,  in  whole  or  in  part,  by  reference  into  any  deeds, 
including  original  grants  as  well  as  deeds  of  transmission  relating  to  the 
lands.     Sec.  32  of  this  Act  provides : — 

"  Eeservations,  real  burdens,  conditions,  provisions,  limitations, 
obligations,  and  stipulations  affecting  land  may  be  validly  and 
effectually  imported  into  any  deed,  instrument,  or  writing  relating 
to  such  lands  by  reference  to  a  deed,  instrument,  or  writing  applic- 
able to  such  lands,  or  to  the  estate  of  which  such  lands  form  a  part, 
recorded  in  the  appropriate  Kegister  of  Sasines,  and  in  which  such 
reservations,  real  burdens,  conditions,  provisions,  limitations,  obliga- 
tions, and  stipulations  are  set  forth  at  full  length,  and  a  reference 
in  the  form  set  forth  in  Sched.  H  hereto  annexed,  or  in  a  similar 
form,  shall  be  sufficient.  And  it  shall  be  lawful  for  any  proprietor 
of  lands  to  execute  a  deed,  instrument,  or  writing  setting  forth  the 
reservations,  real  burdens,  conditions,  provisions,  limitations,  obliga- 
tions, and  stipulations  under  which  he  is  to  feu  or  otherwise  deal 
with  or  affect  his  lands,  or  any  part  thereof,  and  to  record  the  same 
in  the  appropriate  Eegister  of  Sasines ;  and  the  same  being  so 
recorded,  such  reservations,  real  burdens,  conditions,  provisions, 
limitations,  obligations,  and  stipulations  may  be  effectually  imported 
in  whole  or  in  part  by  reference  into  any  deed  or  conveyance 
relating  to  such  lands  subsequently  granted  by  such  proprietor,  or 
by  his  heir  or  successor,  or  by  any  person  whatsoever,  provided  it 
is  expressly  stated  in  such  deed  or  conveyance  that  it  is  granted 
under  the  reservations,  real  burdens,  conditions,  provisions,  limita- 
tions, obligations,  and  stipulations  set  forth  in  such  deed,  instrument, 
or  writing." 
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Sched.  H  runs  thus  : — 

The  reservations,  real  Imrdens,  conrlitions,  provisioriB,  liinitatioiiK,  obligatiuiis,  and 
Htipulations  [or  as  the  case  inaij  be]  specified  in  [reftr  to  the  deed,  iiistruinent,  or  u-ntimj  in 
such  terms  as  shall  be  suUicient  to  identify  it,  and  specify  the  register  in  which  it  is  recorded, 
and  the  date  of  reyistration,  or  where  the  dad,  instrument,  or  writinrj  referred  to  is  recorded  oh 
the  same  date  as  the  deed,  instrument,  or  v:ritinfj  containinfj  the  refereiice,  here  say,  recorded 
of  even  datt^  with  tlie  recording  of  these  prei-ents]. 

From  what  has  been  set  forth  reg;irding  real  burdens  in  original  grants  of 
lands,  such  as  leu-charters  or  feu-contracts,  and  from  tiie  provi8i<jns  of 
sec.  32  and  terms  of  Sched.  H  of  tlie  Conveyancing  Act,  1874,  it  follows 
that  real  burdens  or  conditions  can  now  be  either  (1)  particularly  set  forth, 
or  (2)  referred  to  as  contained  in  a  deed,  instrument,  or  writing  setting  forth 
particularly  the  real  burdens  or  c(jnditions  under  whicii  the  land  is  to  be 
feued  or  otherwise  dealt  with,  such  deed,  instrument,  or  writing  being 
referred  to  in  such  terms  as  are  sufficient  to  identify  it,  the  register  in  whicli 
it  is  recorded  and  the  date  of  registratidu  being  specified,  or  ('A)  referred 
to  as  contained  in  any  deed  applicable  to  the  lands  or  to  the  estate 
of  which  the  lands  form  part  in  which  they  are  set  forth  at  length. 
References  to  real  burdens  in  deeds  of  transmission  may,  it  seems,  be  in 
the  form  either  of  Sched.  (D)  of  the  Titles  to  Land  (.'onsolidation  Act,  18G8, 
or  of  Sched.  H  of  the  Conveyancing  Act,  1874 ;  but  of  the  two  schedules 
perhaps  the  tirst  is  the  more  appropriate  to  such  references  in  deeds  of 
transmission  (see  Jurid.  Styles,  i.  91).  The  first  part  of  sec.  32  of  the 
Conveyancing  Act,  1874,  wliile  similar  in  enactment  to  sec.  10  of  the 
Titles  to  Lund  Consolidation  Act,  18G8,  is  wider  in  its  scope,  and  has 
removed  a  doubt  sometimes  felt  as  to  whether  a  reference  to  real  burdens 
could  be  made  under  the  latter  Act  in  a  deed  of  transmission  when  the 
lands  contained  in  it  were  only  a  portion  of  the  lands  in  the  deed  referred  to. 
To  ensure  the  insertion  in  the  Eegister  of  Sasines  of  real  burdens  con- 
tained in  an  original  grant  of  lands  various  methods  can  be  adopted. 
(1)  The  disponer  may  direct  the  burdens  to  be  inserted  in  any  notarial 
instrument  to  follow  on  the  charter,  and  to  be  inserted  or  validly  referred  to  in 
all  future  deeds  of  transmission,  decrees,  instruments,  or  other  writs  of  or 
relating  to  the  subjects  disponed,  or  any  part  thereof,  and  then  follow  this 
direction  with  a  clause  of  irritancy  declaring  that  otherwise  all  sucii  deeds, 
decrees,  and  instruments  shall  be  void  and  null  (see  Jurid.  Styles,  i.  26,  44). 
Relative  to  the  insertion  of  real  burdens  in  deeds  of  transmission  are  the 
enactments  of  sec.  146  of  the  Titles  to  Land  Consolidation  Act,  1808,  which 
re-enacts  the  provisions  of  21  &  22  Yict.  c.  76,  s.  20,  and  23  &  24  Vict.  c. 
143,  ss.  17  and  31,  and  is  as  follows: — 

"Where  any  real  l)urden,  condition,  provision,  or  limitation,  or 
other  matter  has  been  or  shall  be  appointed  to  be  inserted  or  referred 
to  in  the  instruments  of  sasine,  or  of  resignation  ad  rcmanrntiatn,  or 
other  instruments  ap[)liLable  to  any  lauds,  such  real  burden,  condi- 
tion, provision,  or  limitation,  or  other  matter,  shall  be  inserted  or 
referred  to  in  manner  provided  by  this  Act  in  every  instrument 
applicable  to  such  lands  to  be  e.xpede  in  virtue  of  this  Act,  and  in 
every  conveyance  or  deed  of  or  relating  to  sucli  lands  the  registra- 
tion of  which  in  the  Register  of  Sasines  is  by  this  Act  ciiuivalent  to 
infeftment  or  resignation  ad  remancntiam:  Provided  always,  tliat 
where  such  real  burdens,  conditions,  provisions,  limitations,  or  other 
matters  have  been  already  inserted  in  any  conveyance  or  deed  or 
instrument  recorded  in  the  ai>propriate  Register  of  Sasines,  it  shall 
not  be  necessary  to  insert  the  same  at  length  in  any  subsequent  con- 
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veyauce  or  deed  or  instrument,  provided  the  same  be  therein  referred 

to  in  manner  provided  in  the  ninth  or  tenth  sections  of  this  Act, 

as  the  circumstances  of  the  case  may  require." 

(2)  The  direction  to  have  the  real  burdens  duly  inserted  on  record  may 

be  followed  not  only  by  an  irritant  clause,  but  also  by  a  resolutive  clause 

(for  form  where  irritant  clause  and  resolutive  clause  are  used,  see  Jurid.  Styles, 

i.  25).      (3)  Another  method  is  to  insert  before  the  testing  clause,  whether 

of  an  original  grant  of  land  or  a  deed  of  transmission,  a  clause  of  direction 

to  the  elfect  that  the  part  of  the  conveyance  constituting  the  real  burdens 

shall  be  recorded  in  the  Register  of  Sasines  in  accordance  with  sec.  12  of 

the  Titles  to  Land  Consolidation  Act,  1868.     Sec.  12  re-enacts,  with  slight 

alterations,  the  ]n-ovisions  of  21  &  22  Vict.  c.  76,  s.  3,  and  23  &  24  Vict.  c.  143, 

ss.  5  and  25,  and  is  as  follows : — 

"  Immediately  before  the  testing  clause  of  any  conveyance  of 
lands,  it  shall  be  competent  to  insert  a  clause  of  direction  in,  or  as 
nearly  as  may  be  in,  the  form  of  No.  1  of  Sched.  (F)  hereto 
annexed,  specifying  the  part  or  parts  of  the  conveyance  which  the 
granter  thereof  desires  to  be  recorded  in  the  Register  of  Sasines ; 
and  when  such  clause  is  so  inserted  in  any  conveyance,  whether 
dated  before  or  after  the  commencement  of  this  Act,  and  with  a 
warrant  of  registration  thereon,  in  which  express  reference  is  made 
to  such  clause  of  direction  (such  warrant  being  in  the  form  as  nearly 
as  may  be  of  No.  2  of  Sched.  (F)  hereto  annexed),  is  presented  to 
the  keeper  of  the  appropriate  Register  of  Sasines  for  registration, 
such  keeper  shall  record  such  part  or  parts  only,  together  with  the 
clause  of  direction  and  the  testing  clause  and  warrant  of  registra- 
tion ;  and  in  the  absence  of  such  express  reference  in  the  warrant 
of  registration  as  aforesaid,  such  conveyance  shall  be  engrossed  in 
the  register  as  if  it  had  contained  no  clause  of  direction ;  and  the 
recording  of  such  part  or  parts  of  the  conveyance,  together  with  the 
clause  of  direction  and  the  testing  clause,  and  the  warrant  of  regis- 
tration as  before  provided,  shall  have  the  same  legal  effect  as  if, 
at  the  date  of  such  recording,  a  notarial  instrument,  containing  such 
part  or  parts  of  the  conveyance,  had  been  duly  expede  and  recorded 
in  the  appropriate  Register  of  Sasines  in  favour  of  the  person  on 
whose  behalf  the  conveyance  is  presented :  Provided  that,  notwith- 
standing such  clause  of  direction,  it  shall  be  competent  for  the  person 
entitled  to  present  the  conveyance  for  registration  to  record  the 
whole  conveyance,  or  to  expede  and  record  a  notarial  instrument 
thereon,  as  after  provided,  in  the  same  manner  as  if  the  conveyance 
had  contained  no  such  clause  of  direction  ;  and  where  such  notarial 
instrument  shall  be  expede,  no  part  or  parts  of  the  conveyance 
directed  to  be  recorded  shall  be  omitted  from  such  instrument." 
Sched.  (F),  No.  1,  is  in  these  terms  : — 

And  I  direct  to  be  recorded  in  the  Register  of  Sasines  the  part  of  this  deed  from  its 
commencement  to  the  words  [insert  ivords\on  the  line  of  the  page  [and 

also  the  part  from  the  words  \insert  words]  on  the  line  of  the  page 

to  the  words  [insert  icords']  on  the  line  of  the  pagej.     [Or,  I  direct  the 

whole  of  this  deed  to  be  recorded  in  the  Register  of  Sasines,  with  the  exception  of  the 
part  [or  parts,  as  the  case  may  he,  specifying  the  part  or  parts  excepted,  as  above].] 

Sched.  (F),  No.  2,  is  in  these  terms  :— 

Register  the  above  deed  in  terms  of  the  clause  of  direction  therein  contained  on 
Ijehalf  of  A.  B.  [insert  designation]  in  the  register  of  tlie  county  of  C.  [or  if  the  xcrit  con- 
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taias  land  in  more  than  one  county,  in  the  registers  of  the  counties  of  C,  D.,  E.,  and  F. 
or  if  the  lan(h  he  held  burgage,  in  the  register  or  registers  of  the  burL'h  of  !\/.,  'or  Iniri'hs  of 
.v.,  iV.,  0.,  and  1\]  (Signed)         A.  B., 

[or]  a.  //., 

W.S.,  Edinburgh,  agent, 

[or]  J.  K.  d:  L.,        "     "*>     ^ 

W.S.,  Edinburgh,  agents 
[or  as  the  case  may  be]. 

(4)  Another  method  sometimes  adopted  is  to  stipidate  that  the  whole 
conveyance  shall  be  recorded  in  the  appropriate  Re;,Mster  ..f  Sasincs  within 
a  short  period,  and  that  the  unrecorded  conveyance  shall  nut  be  a^si^rn- 
able  to  any  person  or  persons,  or  available  as  a  warrant  for  any  notarial 
or  other  instrument  {Jiirid.  Styles,  i.  26  ;  Bell,  Led.  i.  GIG).  (5)  There 
may  be  a  combination  of  the  methods  (1),  (2),  and  (4),  as  shown  in  the 
Juridical  Styles  (vol.  i.  25), — i.e.  a  direction  to  insert  the  real  ijurdens  in 
the  infeftments  to  follow  on  the  conveyance,  and  to  insert  or  duly  refer  to 
them  in  all  future  transmissions  and  other  writs  relating  to  the  subjects, 
this  direction  being  fenced  by  an  irritant  as  well  as  a  resolutive  clause,  and 
a  stipulation  that  the  whole  conveyance  shall  be  recorded  in  the  appro- 
priate Register  of  Sasines  within  a  certain  period,  and  that  it,  prior  to  such 
recording,  shall  not  be  assignable  or  available  as  a  warrant  for  any  notarial 
or  other  instrument.  When  the  precept  of  sasiue  was  in  use,  and  infeft- 
ment  was  taken  by  expeding  and  recording  an  instrument  of  sasme,  inser- 
tion in  that  sasine  was  secured  by  making  the  real  burdens  a  part  of  the 
precept  of  sasine  (Menzies,  604). 

The  dispositive  clause  is  the  ruling  clause  of  a  feu-charter  or  other  con- 
veyance of  lands  (Ersk.  3.  8.  47).  Accordingly,  an  unambiguous  dispositive 
clause  in  an  inter  vivos  conveyance  of  lands  cannot  be  modified  by  refer- 
ence to  either  the  narrative  clause  {Chancellor,  1872,  10  M  905; 
and  see  Inglis,  1894,  22  R.  266;  affd.  1895,  22  R.  (H.  L.)  51 ;  Duke  of 
Sutherland's  Trs.,  1895,  22  R.  839;  rev.  1896,  23  R.  (H.  L.)  32)  or 
the  executive  clauses  {Forrester,  1826,  4  S.  824;  Shanks,  1797,  1  Ross' 
L.  C.  42)  of  the  deed.  But  where  the  terms  of  tlie  dispositive  clause 
are  susceptible  of  more  than  one  interpretation,  other  parts  of  the  deed 
may  be  referred  to  in  aid  of  its  construction  {Orr,  1892,  19  R.  700 ;  rev. 
1893,  20  R.  (H.  L.)  27);  and  where  the  dispositive  clause  of  a  deed  has 
manifestly  omitted  something  which  is  contained  in  the  other  clauses,  the 
omission  has  been  supplied  from  these  clauses  (see,  e.g.,  Sutherland,  1801, 
Mor.  App.  voce  "  Tailzie,"  i.  No.  8,  1  Ross'  L.  C.  45 ;  and  compare  Earl  of 
Ahoyne,  16  Nov.  1814,  F.  C. ;  Graham,  20  June  181G,  F.  C. ;  and  Ld.  Chan. 
Eldon  in  Lmes,  1810,  5  Pat.  320,  at  p.  444,  reviewing  the  judgment  in  ffau, 
1788,  Mor.  2315  ;  aff.  1789,  3  Pat.  142). 

(III.)  Term  of  Entry. — Before  the  Lands  Transference  Act,  1847,  the 
term  of  entry  was  contained  in  the  clause  of  assignation  of  rents.  8ince 
then  the  statutorv  form  of  the  clause  of  entry  has  been  :  "With  entry  at 
the  term  of  ^        "  (31  &  32  Yict.  c.  101,  s.  5,  and  Sched.  {l\),  No'.  1). 

The  date  of  entry  ought  always  to  be  set  forth ;  but  if  it  is  not,  it  will  be 
determined  in  accordance  with  the  provisions  of  sec.  28  of  the  Conveyancing 
Act,  1874,  which  enacts  : — 

"  Where  no  term  of  entry  is  stated  in  a  conveyance  of  lands,  the 
entry  shall  be  at  the  first  term  of  Widtsiinday  or  Martinmas  after 
the  date  or  last  date  of  the  conveyance,  unless  it  shall  appear  from 
the  terms  of  the  conveyance  that  another  term  of  entry  was 
intended." 
In  a  contract  of  sale  of  heritable  subjects  the  term  "  immediate  entry  " 

VOL.  V.  20 
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means  merely  such  early  possession  as  is  possible  and  practicable  in  the 
circumstances  {Hcys,  1890,  17  K.  381). 

(lY.)  Texendas. — The  object  of  this  clause  is  (1)  to  point  out  the 
superior  of  whom  the  lands  disponed  are  to  be  held,  and  (2)  to  specify  the 
tenure  by  which  they  are  to  be  held  (Bell,  Led.  i.  632;  IMenzies,  550). 
The  holding  under  an  original  grant  is,  and  has  always  been,  a  holding 
de  me,  as  Menzies  says  (Menzies,  551),  permanently  subordinate  to  the 
granter  and  his  successors.  Originally,  in  addition  to  expressing  the  kind 
of  holding,  the  tcncndas  clause  contained  a  list  of  accessories,  privileges,  and 
servitudes  which  pass  siib  silcntio  as  pertinents  of  the  grant,  and  also  the 
destination  to  heirs  (Ross,  Led.  ii.  164;  Ersk.  2.  6.  A:  et  seq.\  Bell,  Zec^.  i. 
632 ;  Menzies,  550).  The  part  of  the  tencndas  containing  tlie  destination 
to  heirs  was  called  the  habendum.  The  specification  of  accessory  rights  was 
continued  in  charters  from  the  Crown  until  the  commencement  of  the 
Crown  Charters  Act,  1847  (10  &  11  Vict.  c.  51),  but  long  before  that  year  it 
had  been  omitted  from  charters  by  subject-supeiiors  (Bell,  Leet.  i.  632 ; 
Menzies,  550),  in  respect  that  it  was  superfluous,  the  extent  of  the  grant 
being  governed  by  the  dispositive  clause,  and  parts  and  pertinents  being 
carried  without  enumeration  (see  Earl  of  Aboync,  10  Nov.  1814,  F.  C.  ;  affd. 
1818,  6  Pat.  380  ;  and  Keith,  1668,  Mor.  2256).  Whilst  the  tenendas  is  not 
a  conveying  clause,  it  may  in  some  cases  raise  a  presumption  in  favour  of 
the  disponee,  so  as  to  entitle  him  to  establish  a  right  by  evidence  of 
possession  (see  Ld.  Colonsay  in  Lord  Advocate,  3  M.  981 ;  affd.  1867,  5 
M.  (H.  L.)  97 ;  and  see  Lord  Advocate,  1874,  2  R.  27  ;  Menzies,  551). 

(V.)  Reddendo.  —  This  clause  specifies  the  payments  or  other 
prestations  to  be  made  by  the  vassal  to  his  superior.  In  feus  granted 
after  the  commencement  of  the  Conveyancing  Act,  1874,  the  annual 
feu-duty  must  be  of  fixed  amount  or  quantity ;  but  it  is  lawful  to 
condition  or  stipulate  for  a  permanent  increase  or  reduction  of  the  feu-duty, 
provided  (a)  that  the  amount  of  such  increase  or  reduction  is  certain,  and 
{!))  that  the  time  or  times  from  and  after  which  such  increase  or  reduction 
is  to  have  effect  are  also  certain,  and  not  dependent  upon  any  event  or 
occurrence  except  the  occurrence  or  recurrence  of  the  time  or  times  at 
which,  under  the  terms  of  such  conditions  or  stipulations,  the  increase  or 
reduction  is  to  have  effect.  In  feus  gi'anted  after  the  commencement  of  the 
Conveyancing  Act,  1874,  no  casualties  or  duties  are  by  law,  irrespective  of 
express  condition  or  covenant,  payable  to  the  granter  of  the  feu  or  his 
successors  in  the  superiority ;  but,  whilst  it  is  not  lawful  to  condition  or 
stipulate  for  any  casualty  to  be  paid  on  the  succession  of  an  heir  or  the 
acquisition  of  a  singular  successor,  it  is  lawful  to  condition  or  stipulate  for 
payment  of  a  casualty  in  the  i'orm  of  a  periodical  fixed  sum  or  quantity, 
provided  {a)  that  such  periodical  additional  sum  or  quantity  is  certain,  and 
(b)  that  the  time  or  times  at  which  such  additional  sum  or  quantity  shall 
be  exigible  are  also  certain,  and  not  dependent  upon  any  event  or  occurrence 
except  the  occurrence  or  recurrence  of  the  time  or  times  at  which,  under 
the  terms  of  such  conditions  or  stipulations,  the  periodical  sum  or  cj^uantity 
is  made  exigible  (s.  23). 

In  consequence  of  the  provisions  of  sec.  23  of  the  Act  of  1874,  it  is  not 
uncommon  in  practice  for  superiors  to  stipulate  in  feu-rights  for  payment 
of  a  duplicand  of  the  leu-duty  payable  at  the  end  of  a  certain  number  of 
years,  and  such  a  stipulation  is  inserted  at  the  end  of  the  reddendo  (see 
Jurid.  Styles,  vol.  i.  28).  But  in  all  cases  where  superiors  had  agreed,  prior 
to  the  passing  (7  August  1874)  of  the  Act,  to  feu  land,  but  had  not 
granted    the    feu-riglits  prior    to    the    commencement   (1   October    1874) 
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thereof,  it  was  competent  in  such  feu-ri;:^hts  to  stipulate  for  payment  of 
the  casualties  which  the  vassals  might  expressly  or  Ijy  force  of  law  iiave 
agreed  to,  in  the  same  manner  as  might  have  been  done  prior  to  the  com- 
mencement of  the  Act.  It  was,  however,  in  the  ojjlion  of  either  superiors  or 
vassals  to  have  such  casualties  converted  into  annual  sums  eiiual  to  hjur 
per  cent,  on  the  amount  of  the  price  of  the  redemption  thereof,  ascertained 
as  provided  in  sec.  15  of  the  Act,  and  these  annual  sums  are  to  he 
deemed  feu-duties,  with  all  the  legal  (Qualities  thereof  (s.  24). 

Before  the  passing  of  the  Conveyancing  Act,  1874,  parties  to  feu-rights 
could  stipulate  for  ]jayment  of  t'eu-duties  in  almost  any  way  agreeable  to 
them.  It  was  not  then  essential,  as  it  is  now,  that  they  shoidd  be  of  lixed 
amount  or  (piantity.  In  feu-rights,  however,  granted  for  many  years  before 
1874  the  reddendo  usually  was  a  payment  in  money  or  grain,  lly  the 
Clan  Act  (1  Geo.  i.,  statute  2,  c.  54,  ss.  10, 11,  and  12  ;  Act  of  Sed.,  10  March 
175G)  (/«rt.si-niilitary  services,  sucli  as  hosting,  hunting,  watching,  and 
warding,  were  abolished,  and  compensation  therefor  was  provided  to 
superiors  ;  but  the  Act  did  nut  make  it  incompetent  to  stipulate  iti  a 
feu-grant  for  the  rendering  of  services  which  were  not  military  or  (jutisi- 
military  in  their  nature.  In  feus  in  which  the  performance  of  agricultural 
services  and  carriages  are  stipulated  for,  the  law  is  that  these  are  exigible 
only  if  demanded  within  the  year  {Young,  lG9o,  Mor.  l.'JUTl  :  huh",  8:5). 
Arrears  of  payment  in  kind  may  be  exacted,  however,  at  any  time  witiiin 
the  years  of  prescri]»tion,  and  such  arrears  are  ]Kiyable  either  in  kind  or  at 
the  market  prices  of  the  several  years  in  which  they  fall  due  {Dole  of 
Hamilton,  1835,  14  S.  102  ;  affd.  1837,  2  S.  &  M'L.  58G  ;  and  see  Hope, 
1872, 10  M.  347). 

Interest  is  not  due  on  feu-duty  ex  lajc,  but  it  may  be,  and  now  invari- 
ably is,  stipulated  for ;  and,  apart  from  stipulation,  it  runs  from  the 
date  of  a  judicial  demand  for  payment  {Tusceddak,  1842,  4  D.  862; 
Tweeddales  Trustees,  1880,  7  E.  G20  :  Xapier,  1831,3  Koss'  L.  C.  109. 
Interest  not  due  on  ground-annuals  ex  lege — Moncrieff,  1835,  3  Koss'  L.  C 
109). 

By  sees.  20  and  21  of  the  Conveyancing  Act,  1874,  tlie  power  of  com- 
mutation of  carriages  and  services  stipulated  for  under  feu-rights  has  been 
conferred  on  the  superior  or  the  vassal.     These  sections  provide  : — 

(1)  Where  carriages   and   services,  or   any  of  them,  exigible   by    tlie 

superior  shall  for  any  period  of  five  years  have  been  commuted 
to  an  annual  money  payment  by  agreement  between  the  parties, 
whether  reduced  to  writing  or  not,  and  whether  express  or  implied 
from  the  conduct  or  actings  of  parties,  and  have  not  thereafter 
been  exacted  or  performed,  said  annual  payment  shall  tliereafter 
be  deemed  to  be  the  value  in  all  time  coming  of  .such  carriages 
and  services  respectively,  and  the  superior  shall  be  bound  to 
accept  the  same  (s.  20). 

(2)  With  respect  to  carriages  and  services  which  have  not  been  so  com- 

muted, it  shall  be  "competent  io  either  party  to  apply  to  the 
Sheriff  within  whose  jurisdiction  the  lands  lie  to  determine 
summarily  the  annual  value  thereof,  and  the  determination  of 
the  ShcrilV  shall  be  final  and  not  subject  to  review,  and  the 
superior  shall  be  bound  thereafter  to  accept  of  the  ,iiiiin:d  sum  so 
determined  (s.  20). 
(^3)  The  annual  money  value,  where  ascertained  by  agreement^,  may  Ijc 
stated  in  tiie  memorandum  in  the  form  set  forth  in  Sched.  Cr 
annexed  to  the  Act,  or  in  a    similar   form,  signed  by   the  parties 
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or  their  respective  agents ;  and  on  such  memorandum,  or  the 
extract  decree  pronounced  by  the  Sherilf,  as  the  case  may  be, 
being  recorded  in  the  appropriate  Eegister  of  Sasines,  such  annual 
money  value  shall  be  deemed  to  be  i'eu-duty,  witli  all  the  legal 
qualities  thereof,  and  shall  form  an  addition  to  any  existing  feu- 
duty,  and  the  superior's  right  to  the  carriages  and  services  shall 
be  held  to  be  discharged  (s.  21). 
(4)  Such  discharge  and  commutation  may  be  validly  effected,  although 

the  lands  are  held  under  the  fetters  of  any  entail  (s.  21). 
The  feu-duty  is  a  real  and  preferable  burden, — a  dchit  am  fundi, — and  a 
vassal  can  only  give  a  right  to  the  lands  subject  to  the  feu-duty.  By 
means  of  his  real  right  in  the  lands  the  superior  has  a  preference  over 
purchasers  in  sales,  voluntary  or  judicial,  and  in  rankings  of  creditors,  and 
this  preference  extends  over  the  whole  lands  disponed  in  feu,  however 
divided  by  subinfeudation  or  by  sales  (see  Bell,  Prin.  G97,  and  authorities 
there  cited).  To  preserve  this  preference,  the  feu-duty,  being  a  real  burden 
inter  natiiralia  of  the  grant,  does  not  require  to  enter  the  record,  and  in 
this  way  it  differs  entirely  from  an  ordinary  real  burden  (see  Bell,  Led. 
ii.  1156). 

The  methods  competent  to  a  superior  for  compelling  payment  of  feu- 
duty,  and  the  subject  of  casualties,  will  be  dealt  with  in  the  article 
Superiority. 

(VI.)  Assignation  of  Writs. — The  statutory  form  of  this  clause  in 
the  transmission  of  a  fee  of  property  already  created  is  :  "  And  I  assign  the 
writs,  and  have  delivered  the  same  according  to  inventory"  (31  &  32  Vict. 
c.  101,  s.  5,  and  Sched.  (B),  No.  1) ;  and  it  imports,  unless  specially  qualified, 
"  an  absolute  and  unconditional  assignation  to  such  writs  and  evidents,  and 
to  all  open  procuratories,  clauses,  and  precepts,  if  any,  and,  as  the  case  may 
be,  therein  contained,  and  to  all  unrecorded  conveyances  to  which  the 
disponer  has  right"  (^7^  s.  8).  This  statutory  form  is  not  suited  to  an 
original  feu-right,  in  which  there  should  be  a  clause  of  assignation  of  writs 
but  only  to  the  effect  of  maintaining  and  defending  the  right  of  the  grantee, 
and  an  obligation  on  the  part  of  the  superior  to  make  them  furthcoming  on 
all  necessary  occasions.  Where  the  vassal  is  to  get  right  to  any  special 
obligation,  such  as  an  obligation  of  relief  from  stipend  and  augmentations 
of  stipend  contained  in  the  superior's  titles,  the  right  requires  to  be 
specially  assigned.  If,  however,  a  superior,  in  feuing,  grants  a  clause 
of  relief  from  minister's  stipend  and  future  augmentations  in  favour  of 
his  vassal,  and  his  vassal  dispones  to  a  third  party,  that  party  will  get 
the  benefit  of  the  obligation  without  special  assignation  thereof  to  him, 
on  the  ground  that  it  is  an  inherent  condition  of  the  original  grant,  and 
therefore  runs  with  the  lands  {Stewart,  1860,  22  D.  755 ;  affd.  1863,  1  M. 
(H.  L)  25  ;  Lennoj^  1843,  5  D.  1357 ;  and  Hojje,  1864,  2  M.  670).  But  if 
a  vassal  in  transmitting  his  feu  inserts  such  a  clause  of  relief  in  favour  of 
the  purchaser,  then,  though  the  purchaser  will  have  tlie  benefit  of  it, 
neither  his  heir  (unless  he  makes  up  his  title  by  service)  nor  his  disponee 
is  entitled  to  found  on  the  obligation  of  relief  unless  it  has  been  specially 
assigned,  because  it  is  an  obligation  collateral  to  and  irrespective  of 
the  title  to  the  land  (Spottiswoode,  1853,  15  D.  458;  Home,  1841,  3  D. 
435:  rev.  1842,  1  Bell's  App.  1;  Sinclair,  1844,  6  D.  378;  rev.  1846, 
5  Bell's  App.  353.  See  1  lioss'  L.  C.  50  et  scq.).  Prior  to  the  Conveyanc- 
ing Act,  1874,  the  form  of  assignation  to  obligations  or  rights  of  relief  which 
did  not  pass  under  the  general  assignation  of  writs  was  as  full  and  explicit 
as  the  assignation  to  an  ordinary  bond ;  but  by  sec.  50  of  the  Act  a  short 
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form  of  assignulioii  lias  Leeu  introduced,  and  the  as.si<,'nation  may  be  in  a 

separate  dee<i  or  form  part  of  another  deed.     Sec.  50  provides 

"  An  assit^nation  or  conveyance  of  any  obHgali<jn  or  right  of  relief 
or  other  rij^^ht  connected  with  lands,  but  the  title  to  which  docs 
not,  accordiuiT  to  the  present  law,  pass  under  tlie  general  a.s.signation 
of  writs  in  the  disposition  of  the  land^,  may  be  granted  in,  or  ;i.s 
nearly  as  may  be  in,  tlie  form  of  Sched.  .M  hereto  annexed,  and  may 
either  be  a  separate  deed  or  part  of  anotiier  deed,  and  .shall  have  the 
effect  of  vesting  in  the  person  or  persons  in  whose  favour  it  is 
granted,  and  his  or  their  succe.s.sors,  a  valid  and  complete  right  and 
title  to  tlie  obligation  or  right  thereby  assigned  or  conveyed,  with  all 
the  intermediate  transmissions  thereof,  to  the  same  effect  in  all 
respects  as  if  an  assignation  or  conveyance  in  the  form  at  present 
in  ut;e  had  been  granted  in  his  or  their  favour." 

Sched.  M  is  as  follows  : — 

I  [here  insert  the  name  and  designation  nf  the  f/ranter,  and  the  cause  of  graiUiiuj,  unUst 
the  assignation  forms  part  of  another  deed]  hereby  assign  to  C.  J),  [here  insert  the  designation 
of  the  grantee,  unless  already  given],  and  his  lieirs  and  assignees  [or,  and  his  foresaid.*],  a 
disposition  [or  other  deed,  as  the  case  may  be]  granted  by  [here  insert  the  names  and 
designations  of  the  persons  by  and  in  whose  favour  the  deed  to  be  assigned  was  granted,  with 
its  date,  and  also  the  date  of  reijistration,  and  the  register  in  which  it  is  recorded,  if  it  /ja.< 
been  recorded],  whereby  the  said  [^name  of  the  original  grant er  of  the  disposition  or  obligation] 
bound  and  obliged  himself,  his  heirs  and  successors  [here  insert  the  terms  of  the  obligation 
in  the  terms  so  far  as  possible  nf  the  disposition  or  other  died,  e.g.],  "  to  warrant  tlie  jiarsonage 
teinds  of  tlie  hinds  of"  [here  specify  by  de.'icription  or  reference,  if  not  already  done,  the  lands 
to  which  (he  obligation  or  right  refers]  "from  all  future  augmentations  of  minister's  stipend 
or  other  burden  imposed  or  to  be  imposed  upon  the  .said  parsonage  teinds  e.xcepl  the 
.'Jtijjend  presently  payable  to  the  minister  of  ," 

[or  as  the  case  may  be.  If  the  right  to  be  assigned  ivas  originally  granted  in  favour  of  some  other 
person  than  the  granter  of  the  assigimtion,  here  specify  the  series  of  writs  by  which  he  acquired 
right,  and  add  testing  clause]. 

By  sec.  19  of  the  Titles  to  Land  Consolidation  Act,  1SG8,  it  was  enacted 
that  where  a  person  should  have  granted  or  should  grant  a  general  disposi- 
tion of  his  lands,  whether  by  a  conveyance  77i07iis  causa  or  inter  vivos,  or  by 
a  testamentary  deed  or  writing,  such  disposition  should  be  a  sulhcient 
warrant  for  a  notarial  instrument  in  favour  of  the  disponee.  The  Court 
held,  however,  in  the  case  of  Smith  (1809,  8  M.  204),  that,  to  enable  a 
person,  other  than  the  original  disponee  under  a  general  disposition,  to 
complete  a  title  by  a  notarial  instrument  in  terms  of  sec.  19  he  required  to 
have  an  assignation,  general  or  special,  of  the  general  disposition.  This 
decision,  in  respect  that  a  general  disposition  docs  not  usually  contain  an 
assignation  of  writs,  made  it  incompetent  to  use  two  or  more  general 
dispositions  as  connecting  links  of  a  series  of  titles.  The  Conveyati<ing 
Act,  1874,  to  remedy  this  state  of  the  law,  provides  by  sec.  29 — 

"No  decree,  instrument,  or  conveyance  under  this  Act,  and  no 
other  decree,  instrument,  or  conveyance,  whether  dated  before  or 
after  the  commencement  of  this  Act,  shall  be  deemed  to  be  invalid 
because  the  series  of  titles  connecting  the  person  obtaining  such 
decree,  or  expeding  such  instrument,  or  holding  such  conveyance, 
with  the  person  last  infeft,  shall  contain  as  links  of  the  series  two 
or  more  geneial  dispositions,  or  because  any  general  disposition 
forming  a  part  of  the  series  does  not  contain  a  clause  of  assi'_'nati<tn 
of  writs." 
It  is  worth  noting  that  a  clause,  e.t/.  of  relief  of  certain  publir  burdens, 
in  a  conveyance  may  be  so  worded  as  not  to  be  assignable  to  a  disponee. 
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Thus,  a  Crown  vassal  disponed  certain  lands  to  King  George  iii.  and  his 
royal  heirs  and  successors,  and  the  conveyance  contained  an  obligation  on 
the  disponee  to  relieve  His  Majesty  "  and  his  royal  heirs  and  successors" 
of  certain  hurdens,  and  it  was  held  that  the  obligation  was  in  favour  of  the 
Crown  alone,  and  not  assignable  to  a  vassal  in  part  of  the  lands  (Orr- 
Ewinci,  1884,  11  E.  471  ;  aftd.  1884,  12  R.  (11.  L.)  12). 

(YII.)  Assignation  to  Eents.— The  statutory  form  of  this  clause  is: 
"  And  I  assign  the  rents"  (31  &  32  Vict.  c.  101,  s.  5,  and  Sched.  (B),  No.  1). 
This  clause,  unless  specially  qualified,  is  "  held  to  import  an  assignation  to 
the  rents  to  become  due  for  the  possession  following  the  term  of  entry, 
according  to  the  legal  and  not  the  conventional  terms,  unless  in  the  case  of 
forehand'^rents,  in  which  case  it  shall  be  held  to  import  an  assignation  to  the 
rents  payable  at  the  conventional  terms  subsequent  to  the  date  of  entry  " 
{lb.  s.  8).  Farms,  in  questions  of  rent,  may  be  divided  into  two  classes : 
(rt)  arable,  and  {h)  pastoral ;  for  where  a  farm  is  partly  arable  and  partly 
])astoral  it  is  considered  as  between  seller  and  purchaser  to  be  arable  if  the 
income  or  profits  are  chielly  derived  from  the  arable  land,  and  a  pastoral  farm 
if  the  income  or  profits  are  chiefly  derived  from  the  pastoral  land  {Pctley, 
1805,  Hume,  186  ;  M'Clymonh,  1848,  10  D.  1489  ;  Camphdl,  1836,  9  Sc.  Jur. 
163  ;  Eanldne  on  Leases,  318).  Whatever  be  the  conventional  terms  for  pay- 
ment of  rent,  the  legal  terms  are  :  («)  in  the  case  of  arable  farms,  Whitsunday 
after  the  crop  is  sown,  and  Martinmas  after  the  crop  is  reaped  ;  and  (b)  in 
the  case  of  pastoral  farms,  Wliitsunday  on  entry  and  Martinmas  thereafter. 
In  the  case  of  Lord  Glasgow's  Trustees  (1889,  16  R.  545)  a  seller  sold 
lands  consisting  of  two  arable  farms,  assigning  the  rents  "due  and  payable 
from  and  after  the  term  of  entry,"  which  was  Martinmas  1886  ;  and  it  was 
held,  as  regards  the  farm  rents"  payable  at  Whitsunday  1887  for  the  crop 
and  year  1886,  that  the  proportion  thereof  for  the  period  prior  to  Martinmas 
1886  fell  to  the  seller  and  the  rest  to  the  i)urcliaser,  and,  as  regards  the  rent 
of  the  shootings,  which  were  let  from  1  August  1886  to  31  March  1887, 
that  the  proportion  of  the  rent  for  the  period  from  1  August  to  11 
November  1886  fell  to  the  seller  and  the  balance  to  the  purchaser  (see 
IJ-.inkine  on  Leases,  330,  for  other  cases  where  statutory  form  of  assignation 

not  used). 

Intimation  to  tenants  of  the  assignation  of  rents  in  a  feu-right  or  deed 
of  transmission  is  not  necessary  after  infeftment  is  taken  ( Wchster,  1780, 
jMor.  2902).  Tf  infeftment  is  not  taken,  intimation  of  it  should  be  made  to 
the  tenants.  Such  intimation  will  be  sutiicient  to  preclude  the  tenants  from 
paying  tlieir  rents  to  the  grantor  of  the  deed  containing  the  assignation 
(see  FlovjercJew,  1835,  13  S.  615);  and  by  it  a  preference  to  tlie  rents  will  be 
secured  in  a  question  with  an  arrester  of  the  rents  whose  arrestment  was 
used  after  the  intiniatif)ii,  or  with  the  holder  of  a  subsequently  intimated 
personal  title.  liut  the  intimation  of  the  assignation  of  tlie  rents, 
although  good  to  the  extent  mentioned,  is  liable  to  be  defeated  by  the  com- 
pletion of  a  real  right  in  the  person  of  a  creditor,  or  of  another  disponee,  of 
the  seller  {Hinitly,  1628,  Mor.  2764:  Ershine,  1748,  Mor.  2901;  Menzies, 
558;  Vyc\\,Lect.  i."641). 

Apart  from  the  assignation  to  rents  in  a  conveyance  of  land,  the  right 
to  them  follows  the  land,  and  where  there  is  no  assignation  of  the  rents 
and  no  special  provision  on  the  subject  of  what  portion  of  the  rents  is  to 
belong  to  the  seller  and  what  to  the  pnrchaser,  the  purchaser  becomes 
entitled  to  the  rents  of  the  estate  for  the  possession  that  follows  his  term  of 
entry,  and  the  rents  for  the  possession  prior  to  that  term  ])elong  to  the 
seller  (see  Ld.  Pres.  Inglis  in  Lord  Glasgoiu's  Trs.). 
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(VII 1.)  CLAU.sk  of  OhLKJATIOX  To  KELIKVK  of  I'lJULlC  liUItOF.XS,  ETC. — The 
statutory  I'orni  of  this  clause  iu  a  diHposition  is:  "And  I  hind  myself  to  free 
aiiil  relieve  the  said  disponee  and  his  foresaids  of  all  ieu-duties,  cafiualties, 
;iud  public  burdens"  (:U  &  32  Vict.  c.  101,  s.  8,  and  Sched.  (B).  No.  1); 
and,  unless  specially  ([ualified,  it  is  held  "  to  import  an  obligation  to  relieve 
<U'  all  feu-duties  or  other  duties  or  services  or  ca.sualties  payable  or  pre»table 
to  the  sujicrior,  and  of  all  jiublic,  parochial,  and  local  burdens  due  from  or 
on  account  of  the  lands  conveyed  prior  to  the  date  of  entry."  "Whilst  tiie 
statutory  form  of  the  clause  may  bo  used  in  an  original  feu-rif,dit,  the  form 
[^iven  in  the  style  of  the  feu-charter  above  is  preferable.  The  eliect  of 
the  clause  in  either  form  is  that  the  ^-anter  of  the  conveyance  is  not 
liable  in  a  question  with  the  grantee  in  payment  of  any  imblic  burdens 
imposed  on  tlie  land,  and  due  for  the  possession  after  the  date  of  entry. 

If  a  seller  is  due  a  casualty  to  his  superior,  a  purchaser  from  him,  in  the 
absence  of  agreement  to  the  contrary,  is  entitled  now,  as  before  1S74  (see 
opinions  in  Straiton  Estate  Co.  Limited,  1880,  8  R.  299),  to  call  on  him  to  pay 
it  before  accepting  a  conveyance  from  him  {Gardiner,  1799,  Mor.  15037) :  and 
where  a  disi)Oiiee  with  a  clause  of  relief  from  casualties  takes  infeftment  and 
is  thereby  impliedly  entered  with  the  superior,  and  is  lound  liable  for  a 
casualty  exigible  on  account  of  the  death  of  the  last  expressly  entered 
vassal  before  the  date  of  his  disposition,  he  is  entitled  to  claim  relief  from 
his  disjwner  therefor  (Sfraiton  Estate  Co.  Limited,  supra).  Whether  the 
disponee  in  this  case  would  have  been  entitled  to  repayment,  in  the  absence 
of  a  clause  of  relief,  remains  undecided  (opinions  for  and  against  were 
expressed  in  Straiton  Estate  Co.  Limited). 

In  feu-rights  and  deeds  of  transmission  clauses  of  relief  from  public 
burdens  imposed  or  to  be  imposed  on  the  lands  are  not  infrequent.  Such 
clauses  are  interpreted  so  as  to  give  elVect  to  the  meaning  and  intention  of 
the  parties  as  expressed  in  the  contract  (see  Duff,  1883,  11  E,  12G);  and 
they  will  be  construed  by  the  actings  of  parties  for  a  period  of  years  if  they 
are  ambiguous  {Jopps  Trs.,  1888,  15  \\.  271).  Such  clauses  are  held,  as  a 
rule,  not  to  include  burdens  imposed  by  laws  enacted  after  the  date  of  the 
obligation,  inasmuch  as  these  are  presumed  not  to  have  been  in  contempla- 
tion at  the  time  of  entering  into  the  contract.  "  Parties  may  no  doubt," 
said  the  late  Ld.  Robertson  in  Seott  (1850, 12  D.  1077),  "  so  frame  a  clause  of 
relief  that  it  shall  embrace  all  burdens,  whetiier  the  continuation  of  old 
taxes  or  their  extension,  or  the  creation  of  new  taxes  never  dreamt  of  at 
the  date  of  the  contract.  But  clauses  to  have  this  effect  must  be  very 
clearly  expressed,  and  under  such  general  words  as  '  imposed  or  to  be 
imposed'  total  relief  from  new  and  unthought-of  burdens  is  not  to  be  pre- 
sumed." If,  however,  a  public  burden  falling  under  a  clause  of  relief  is  re- 
imposed  by  a  Statute  under  which  the  object  and  the  incidence  of  tiie 
burden  are  the  same  as  under  the  former  law,  the  burden  so  re-imposed 
is  not  considered  a  burden  imposed  by  a  sujiervenient  law.  Thus,  in  tlie 
case  of  Dunbar s  Trs.  (1877,  5  R.  330';  all'd.  1878,  5  R.  (II.  L)  221),  lands 
were  feued  in  1823  for  the  erection  of  a  harbour,  and  the  superior  bound 
himself  to  relieve  the  vassal  of  the  whole  "cess  or  land  tax,  .  .  .  ministers' 
stipends,  schoolmasters'  salaries,  and  other  public  l)urdens  due  and  exigible 
out  of  the  whole  lands  and  subjects  hereby  feued,  or  that  may  become  due  and 
payable  for  or  from  the  same  in  all  time  coming."  The  vas>als  in  1877 
claimed  relief  from  poor-rates  imposed  on  them  as  owners  of  the  lands  and 
buildings  erected  thereon  under  the  Boor  Law  Amendment  Act,  1845,  and 
relief  therefrom  was  granted  on  the  ground  that  the  i>oor-rnte  imposed  by 
the  Act  of  1845  was  in  its  object  and  incidence  tlie  same  as  the  poor-rate 


312  FEU-CHAETER 

payable  at  the  date  of  the  contract,  and  therefore  not  a  new  burden  for  the 
relief  of  which  the  su])erior  was  not  bound  (see  also  Lees,  1857,  20  D.  6 ; 
Hunter,  1858,  20  D.  1311 ;  Fatersons  Trs.,  1863,  2  M.  234;  Mshet,  1869,  7 
M.  881 ;  Freston,  1870,  8  M.  502 ;   Wilson,  1868,  6  M.  483).     If,  however, 
the  incidence  or  the  ajiplication  of  a  burden  is  altered  by  a  Statute  so  as  to 
become  a  new  burden,  a  clause  granting  relief  from  the  former  will  not 
entitle    to    relief    from    the   latter.      "There    may    be,"   said   Ld.    Chan. 
Caiins  in  Dunbar's  Trustees,  " a  burden  existing  at  the  date  of  the  contract, 
and  subsequently  the  incidence  of  that  burden    may  be  so    altered  that, 
although  the  burden  in  specie  remains  the  same, — the  same  in  name,  and 
the  same  in  application, — still  a  change  subsequently  made  by  law  in  the 
incidence  of  the  bunlen  may  be  such  that  it  becomes,  with  reference  to  a 
contract  of  this  kind,  a  new  burden,  and  is  no  longer  covered  by  the  con- 
tract;  or,  on  the  other  hand,  the  incidence  of  the  burden  may  remain  the 
same  and  yet  the  application  of  the  burden  may  be  so  entirely  different  that 
the  burden  will  become,  although  the  same  in  name,  yet  a  different  burden 
in  specie,  and  no  longer  be  covered  by  the  contract."     Accordingly,  where, 
at   the   date   of   the    feu   in  the  case  of   Dunbar  s  Trs.,  the  roads  of   the 
county  were  maintained  under  a   local   Statute    Labour   Conversion   Act, 
providing  for  an  assessnjent  according  to  valued  rent,  leviable  from  owners 
in  the  personal  occupation  of  their  land,  etc.,  and    at  the  date  when  the 
action  was  raised  by  the  vassals  for  relief  from  road  assessment  as  well  as 
poor-rates,  the  roads  were  maintained  under  an  Act  which  abolished  tolls, 
and  assessed  the  whole  sum  required  for  the  roads  on  owners  and  occupiers 
according  to  real  rent,  relief  for  the  road  assessment  was  refused  to  the 
vassals,  because,  although  the  burden  was  the  same  in  name,  and  the  object 
of  the  burden  was  the  same  as  at  the  date  of  the  feu,  yet  the  incidence  of 
the  burden  had  been  so  entirely  altered  that  it  had  become  a  new  burden. 
For  similar  reasons  a  disponee  {Steuart,  1876,  3  Ft.  518),  under  a  disposition 
dated  in  1861,  with  a  clause  of  relief  from  "  all  schoolmaster's  salary"  from 
thenceforth  and  in  all  time  coming,  was  held  not  entitled  to  relief  from  his 
disponer   of   school-rates   imposed   under   the   Education   (Scotland)  Act, 
1872. 

Most  of  the  cases  relating  to  clauses  of  relief  from  burdens  imposed  or 
to  be  imposed  relate  to  relief  claimed  from  augmentation  of  stipend,  which 
is  a  burden  on  the  teinds.  "  Warrandice,"  says  Mr.  Duff,  "  against  payment 
of  teinds  and  stipend  does  not  protect  against  future  augmentations,  unless 
that  term  lie  used,  or  words  admitting  of  no  other  construction.  In  con- 
struing a  clause  of  this  nature  it  is  of  importance  to  observe  if  the  teinds 
do  or  do  not  belong  to  the  disponee.  If  the  former,  then  it  will  require 
very  clear  expressions  to  relieve  him  from  future  augmentations  of  stipend ; 
but  if  the  latter,  warrandice  simply  against  teinds  and  stipends  seems 
necessarily  to  imply  relief  from  present  and  future  stipends.  The  reason  is 
that  as  the  surplus  teind  over  what  is  payable  to  the  minister  belongs  to 
the  titular,  and  warrandice  against  payment  of  teinds  relieves  the  disponee 
of  the  burden  of  payment  to  the  titular  of  whatever  that  surplus  consists 
of  at  the  date  of  the  conveyance,  the  burden  so  taken  from  the  disponee 
cannot  be  revived,  in  whole  or  in  part,  by  the  modification  of  a  larger 
stipend  to  the  minister,  who  in  effect  thus  merely  takes  away  another 
portion  of  teind  from  the  titular"  (Duff,  89;  and  see  Cunninghame,  27 
Jan.  1829,  F.  C. ;  BaircVs  Trs.,  1830,8  S.  622:  Wilson,  1831,  9  S.  357; 
Fedie,  1839,  1  D.  871 ;  Home,  1843,  3  D.  435 ;  Lennox,  1843,  5  D.  1357 ; 
Faterson,  1843,  5  D.  1313;  Stevenson,  1858,  20  D.  651;  Stetvart,  1860, 
22  D.  755 ;  affd.  1863,  1  M.  (H.  L.)  25 ;  Rojjc,  1864,  2  M.  670 ;  Campbell's 
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Trs.,  18G5,  4  M.  50;  Earl  of  Rosdi/a,  1805.  4  M.   14U ;  l'n.4>,a,  LSTU.  -S  M. 
502 ;  M'CalUim.,  1868,  G  M.  382 ;  JifW.  1870,  8  M.  (H.  L)  1 ;  Ibuls  Trs 

1881,  8  R  509). 

The  obi  illation  to  relieve  of  burdens  imposed  or  to  be  imposed  is  not 
confined  to  the  lands,  but  extends  to  all  biiildinf,'s  erected  thereon 
{Dunbar's  'Trs.;  Lees;  Hauler;  Paterson's  Trs.;  Ni'ihet;  T r e.s( on,  all  cited 
supra;  and  see  Smith,  1870,  3  li.  281);  nor  is  it  affected  or  diminished  by 
the  vassal  liavin^,'  sub-feued  the  lands  to  sub-vassals  (see  Ixi.  Curriehill  in 
Dunbar's  Trs.,  supra,  and  Mondjomerie,  1841, 3  1).  942  ;  Hunter, supra) ;  nor  is 
it  limited  to  the  am(junt  ui  the  feu-duty,  at  least  in  cases  where  buildings  or 
other  improvements  were  in  the  contemplation  of  parties  at  the  date  of  the 
t^^rant  {Dunbar's  Trs.,  supra).  It  has  also  been  settled  that  an  obligation  <jf 
relief  granted  by  a  superior  is  binding  on  his  successors  in  the  superiority, 
but  not  on  his  general  representatives,  when  he  has  simply  bound  himself 
and  his  heirs  and  successors  to  implement  it  (Stewart,  snjrra).  It  has 
already  been  pointed  out  that  where  an  obligation  of  relief  is  granted  by  a 
superior  to  a  vassal  it  runs  with  the  lands,  but  that  when  the  relationshi|> 
of  superior  and  vassal  does  not  subsist  between  the  granter  an<l  u'rantee  of 
such  an  obligation,  the  singular  successors  of  tiie  grantee  require  to  have  it 
specially  assigned  to  them. 

(IX.)  Clause  of  Waruandick. — The  statutory  form  of  this  clau.se  in  a 
disposition  is:  "And  I  grant  warrandice"  (31  &  32  Vict.  c.  31,  s.  5, 
Sched.  (B),  No.  1),  and  it,  unless  specially  quidified,  is  "held  to  imply 
absolute  warrandice  as  regards  the  lands,  and  writs,  and  evidents,  and 
warrandice  from  fact  and  deed  as  regards  the  rents  "  {ib.  s.  8).  The  clause 
in  its  statutory  form  is  as  applicable  to  an  original  feu-right  as  to  a  deed 
of  transmission.  If  tiiere  is  no  clause  of  warrandice  in  a  conveyance  of 
heritage,  absolute  warrandice  is  implied  if  a  full  price  has  been  paid  (Hell, 
P/'iw.  894),  but  it  will  be  noted  that  where  the  deed,  in  which  a  clause  of 
warrandice  in  its  statutory  form  occurs,  relates  to  heritage,  then,  whether  it 
is  onerous  or  gratuitous,  the  warrandice  is  absolute  as  regards  the  lands, 
and  writs,  and  evidents,  and  from  fact  and  dued  as  regards  the  rent. 
The  obligation  created  by  the  clause  against  the  granter  is  to  indemnify  the 
grantee  in  case  of  the  conveyance  in  his  favour  being  reduced  or  of  his  being 
evicted  from  the  subjects,  in  wdiole  or  in  part,  on  any  ground  not  attributable 
to  the  grantee,  and  to  warrant  that  the  rents  are  due,  but  not  tiiat  the 
tenants  are  solv'ent.  But  absolute  warrandice,  express  or  implied,  iloes  not, 
in  the  absence  of  agreement  to  the  contrary,  protect  the  grantee  against 
losses  or  burdens  caused  by  supervenient  laws  {IFatson,  1007,  Mor.  10588; 
Muirhcad,  1715,  5  Bro.  Supp.  125 ;  Elpliinifdonc,  1GG3.,  Mor.  10585 ; 
Bonar,  1G83,  Mor.  16606),  nor  against  losses  and  burdens  natural  to  the 
right  {Drummond,  lb-^^,Mov.  1G5G5 ;  Cunnine/hame,  IS29,  S.  Teiml  Cases, 
175;  MacEitcIiie's  Trs.,  1836,  14  S.  578;  Bell,  Prin.  895),  or  arising  from 
the  nature  or  legal  effects  of  ownership  {Lnmsden,  1682,  Mor.  16000: 
Plendcrleath,  1800,  Mor.  1G03>9),  nor  from  servitudes,  unless  of  a  very 
burdensome  sort,  although  in  practice  the  best  cour.se  is  to  exempt  servi- 
tudes from  tlie  warrandice  {Urquhart,  1835,  L".  S.  844;  Gordonston, 
1082,  Mor.  lOOOG;  Sanddands,  1672,  Mor.  165119;  Si/miiiyton,  1780.  Mor. 
16637  ;  Rcid,  1822,  1  S.  :534).  Xor  does  it  entitle  him  to  claim  the  dis- 
charge of  an  ohl  right  of  real  warrandice  on  wiiich  action  has  not  been 
threatened  {Durham's  Trs.,  1800,  Mor.  16641;  but  see  Be\\,  Lcct.  i.  218). 
Absolute  warrandice  under  a  deed  dealing  with  heritage  warrants 
possession  of  the  subjects  conveyeil  by  the  dispo-sitive  clause,  and  warrants 
the  assignation  of  writs  for  the  purpose  for  which  they  are  assigned,  i.e. 
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the  purpose  of  maintaining  the  grantee  in  possession  of  what  the  dis- 
positive chiuse  conveys  {Brownlic,  1878,  5  IL  lUTG;  alfd.  1880,  7  li. 
(H.  L.)  66). 

A  grantee  who  is  in  right  of  absolute  warrandice  can  recover  the  full 
damage  sustained  by  him  on  eviction  {Cairns,  1870,  9  M.  284;  Carmichacl, 
1821,^1  S.  25:  GaUoway,  1838,  1  D.  7-4 ;  Hoiidon,  1717,  Mor.  16619;  Hill, 
1769,  Mor.  16631)  ;  but  it  is  not  decided  whether,  when  the  subject  has  fallen 
in  vahie,  the  grantee  is  entitled  only  to  the  value  as  at  the  time  of  eviction, 
or  to  the  price  paid  by  him  for  it  (see  Cairns,  sujnri).  Action  of  recourse, 
in  virtue  of  a  right  of  warrandice,  arises  after  eviction  takes  place ;  but 
it  is  also  competent  when  eviction  is  threatened:  (1)  if  eviction  is 
threatened  on  a  ground  wliich  is  unquestionable  and  which  proceeds  from 
the  fault  of  the  granter,  e.g.  where  he  has  made  double  grants  of  the  same 
subject  in  favour  of  different  parties  (Sviifh,  1672,  Mor.  16596;  Ersk.  2.  3. 
30  :  Bell,  Prin.  895) ;  or  (2)  if  the  party  against  whom  the  action  lies  dis- 
putes his  liability  to  relieve  in  the  event  of  eviction  (Melville,  1842,  4  D. 
385  ;  and  see  Ld.  Ormidale  in  Zeith  Heritages  Co.,  1876,  3  E.  789). 

Threatened  eviction  ought  in  all  cases  to  be  intimated  to  the  party  liable 
in  tlie  event  of  eviction.  If  the  purchaser  defends  and  is  successful,  lie  has 
no  claim  in  virtue  of  his  warrandice  to  the  expense  of  his  defence  (see 
Stair,  ii.  3.  46  ;  Bell,  Lect.  i.  219  ;  Incjlis,  1771,  Mor.  16633) ;  but  if  he  defends 
and  omits  no  competent  defence,  and  is  unsuccessful,  he  has  a  claim  for 
the  expenses  of  the  action  against  the  party  bound  in  warrandice  (see  Bell, 
Lect.  i.  219).  If,  however,  he  defends  and  omits  a  competent  defence,  and 
is  unsuccessful,  he  loses  his  right  of  recourse  {Clerk,  1681,  Mor.  16605 ;  and 
see  Bell,  Prin.  895). 

When  there  are  any  leases  of  part  of  the  lands  feued  in  a  feu-right  or 
disponed  in  a  disposition,  it  is  the  proper  practice  to  except  them  from  the 
warrandice  clause  {Jurid.  Styles,  i.  31,  119 ;  and  see  Bell,  Lect.  i.  644). 

When  trustees  feu  or  otherwise  dispone  land  for  a  full  price,  the  form 
of  the  warrandice  clause  granted  by  them  is  as  follows:  "And  we,  as 
trustees  foresaid, warrant  these  presents  from  our  own  facts  and  deeds  only,and 
Ijind  and  oblige  the  trust  estate  under  our  charge,  and  the  parties  benefici- 
ally interested  therein,  in  absolute  warrandice"  ('/wnV/.  Styles,!.  2>1).  A 
trustee,  infeft  in  certain  subjects,  after  consenting  to  ceitain  bonds  being 
granted  by  his  author  over  the  subjects,  granted  a  bond  and  disposi- 
tion in  security  for  a  new  loan,  which  he  bound  himself  "as  trustee"  to 
repay,  and,  in  security  of  the  personal  obligation,  he,  "  as  trustee,"  disponed 
the  .subjects,  and  granted  a  clause  of  warrandice  in  these  terms :  "  I  grant 
warrandice."  The  holder  of  this  bond  raised  an  action  against  the  repre- 
sentative of  the  trustee,  in  which  it  was  held  that  the  trustee  was  personally 
bound  at  least  in  warrandice  from  fact  and  deed,  and  accordingly  that  he 
was  liable  for  loss  arising  from  the  prior  bonds  to  which  he  was  a  consenter, 
because  warrandice  from  fact  and  deed  infers  a  protection  against  eviction 
])y  reason  of  the  grantor's  own  act  or  omission,  past  or  future :  and  it  was 
questioned,  but  not  decided,  whether  the  trustee,  in  respect  of  the  clause 
of  warrandice  granted  by  him,  was  not  personally  liable  in  absolute 
warrandice  {Horslrugh's  Trs.,  1886,  14  E.  67). 

(X.)  Clause  of  Eegistration. — The  statutory  form  of  this  clause  in  a 
disposition  is  :  "  And  I  consent  to  registration  hereof  for  preservation " 
(31  &  32  Vict.  c.  101,  s.  5,  Sched.  (B),No.  1),  and  it  imports,  unless  specially 
qualified,  a  consent  to  registration  and  a  procuratory  of  registration  in  the 
Books  of  Council  and  Session,  or  other  judges'  books  competent,  therein  to 
remain  for  preservation  (31  &  '.\2  A'ict.  c.  101,  s.  138).     This  form  is  quite 
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applicable  to  an  oiiLcinal  rcii-ii^^lii :  Ijiil  whereas  a  clispositi(jii  or  Crown 
cliaiter  can  l>e  recorded  eilln-r  "  in  the  Ii<joks  (^f  (Joiuicil  and  Session  or 
other  judges' books  competent,"  a  feu-charter  liy  a  subaltern  superior  can 
be  recorded  for  preservation  under  the  Statute  KjOi),  c.  35,  oidy  in  tli«' 
Books  of  Council  and  Sessicju  (Jurid.  Sf//lcs,  i.  .■!2;  liell,  Lrf.  i.  045).  Hut 
if  a  feu-charter,  with  a  clause  of  consent  to  registration  tor  preservation,  is 
presented  for  registration  in  the  Kegister  of  Sasines,  with  a  warrant  of 
registration  specifying  that  the  writ  is  to  be  registered  for  preservation  as 
well  as  for  pulJication,  and  is  recorded  therein,  such  legistration  is  held 
to  be  registration  also  in  tlie  lj(joks  of  Council  and  Session  for  prest-rvation 
(31  &32  Vict.c.  G4,s.  12). 

(XI.)  Testixc;  Clausic,  of  which  nothing  need  be  said  here. 

The  question  lias  now  lo  be  discussed,  on  tiie  assumptinu  that  the 
granter  of  a  feu-charter  is  feudally  infeft :  How  can  the  grantee  under  it 
now  complete  a  feudal  title  in  his  person  ? 

Tf  a  feu-charter  contains  (a)  a  general  description  of  the  lands ;  or 
(//)  a  particular  description  of  them;  or  ('•)  a  description  of  them  by 
statutory  reference ;  or  [d)  a  descrii)tion  of  them  by  general  name  in  terms 
of  sec.  13  of  the  Titles  to  Land  Consolidation  (Scotland)  Act,  1868,  the 
grantee  can  complete  his  title — 

(1)  7>v  harin;/  flir  fru-rhartrr  recorded,  vnth  a  warrant  of  rcffistration  in 
(lie  form  ofSehed.  (H),  No.  1,  of  the  Titles  to  Land  Consolidation 
Act,  1868,  in  his  favour,  in  the  division  of  the  General  Bcgister  of 
Sasines  apjjlicahle  to  the  lands  therein  eontainrd  (31  i."l'  .'12  Vict.  c. 
101,  s.  15,  and  Sched.  (H)). 

Sched.  (11),  No.  1,  is  as  follows: — 

Register  on  beh;df  of  .1.  B.  [insert  ih:.->i<jniaiuii\  in  llie  regi-ster  of  the 
county  of  C.  [o/-  if  the  conveijunre,  etc.,  or  writ,  routnins  hi  mis  in  more  tJutu 
one  county,  in  the  registers  of  the  countie.s  of  (.'.,  D.,  K.,  and  F.,  ur,  if 
the  lamh  lie  held  hnniiujc,  in  the  register  of  the  burgh  of  M.,  or  in  th»- 
registers  of  tlie  burghs  of  M.,  N.,  0.,  and  P.]  [ur  register,  etc.,  along  witli 
assignation  {or  assignations)  [or  writ  of  resignation]  hereon,  in^  the 
register  of  the  county  of  C,  etc.,  or  in  the  register  of  the  hurgh  of  .U., 
etc.,  or  otherwise  as  the  ca.sc  may  6e]. 

(Signed)  .1 .  /.'., 

[or]  a.  II., 

W.S.,  Edijiburgh,  agent, 
[or]  .r.  K.  <(•  L., 

AV.S.,  Edinlairgh,  agents 
[')/•  us  the  (•(!*•«  »»(!»/ '«']. 

The  warrant  may  be  signed  either  by  the  grantee  or  grantees, 
or  by  his  or  their  agent  or  agents,  and  in  the  latter  case  the 
warrant  may  be  signed  either  by  an  incHvidual  agent  or  by  the 
subscri[)tion  of  any  Hrm  of  which  such  auent  nuiy  be  a  partner. 
If  such  feu-charter  contains  a  clause  of  direction,  and  it  is  desired 
to  put  on  the  liegister  of  Sasines  only  tliose  parts  directed  by  the 
deed  to  be  recorded,  the  warrant  of  registration  will  Ik-  in  the 
form  of  Sched.  (F),  Xo.  2,  of  the  Titles  to  Land  Consolidation 
Act,  1868  (31  &  :;2  Vict.  c.  101,  s.  12). 
Sched.  (F),  Xo.  2,  is  in  these  terms : — 

Register  the  above  deed  in  terms  of  the  clause  of  direction  tlierein 
contained  on  behalf  of  A.  B.  [insert  dc'^iynntion]  in  the  register  of  the 
county  of  (.'.  [or  if  the  irrit  contains  land  in  more  than  onecountu.  in  the 
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registers  of  the  counties  of  C,  D.,  E.,  and  F.,  or,  if  the  laml.-i  he  held 
burijage,  in  the  register  or  registers  of  the  burgh  of  M.,  or  burghs  of  M., 
N.,^0.,  and  P.] 

(Signed)  A.  B., 

[or]  G.  H., 

W.S.,  Edinburgh,  agent, 
[or]  J.  K.  tt  L., 

W.S.,  Edinburgh,  agents 
[or  as  the  case  may  be]. 

(2)  Or,  hi/  having  exprde  and  recorded,  with  a  warrant  of  registration  in 
the  form  of  Sched.  (H),  No.  1,  in  Ms  favour,  in  the  division  of  the 
General  Register  of  Sasines  aj^plieahle  to  the  lands  therein  contained, 
a  notarial  instrument  in  the  form  of  Sched.  (J)  of  the  Titles  to  Land 
Consolidation  Act,  1868  (?.l  &  o2  Vict.  c.  101,  s.  17). 

Sched.  (J)  runs  : — 

At  tliere  was  by  [or  on  behalf  of]  A.  B.  of  Z.,  presented 

to  me,  notary  public  subscribing,  a  disposition  [or  other  deed,  or  an  extract 
of  a  deed,  as  the  case  may  be],  granted  by  C.  D.  of  Y.,  and  dated  [insert 
the  date],  by  which  disposition  [or  otherwise  as  the  cccse  may  be],  the  said 
C.  D.  sold,' alienated,  and  disponed  to  the  said  A.  B.  [or  gave,  granted, 
and  disponed,  or  ofher^cise,  as  the  case  may  be,  to  the  said  A.  B.  [or  to 
E.  F.],  and  his  heirs  and  assignees  [insert  the  destination,  if  any,  so  far  as 
may  be  7iecessary],  heritably  and  irredeemably  [or  redeeniably,  or  in  life- 
rent, or  otherwise  as  the  case  may  be].  All  and  Whole  [msert  the  descriftion 
of  the  lands  conveyed,  and  any  real  burdens,  conditions,  provisions,  and 
limitations,  or  any  reference  to  the  same,  all  as  in  the  disposition  or  the  deed, 
etc.]  [If  the  person  expeding  the  instrument  he  other  than  the  original  dis- 
ponee,  add].  As  also  there  was  presented  to  me  [here  specify  the  title  or 
series  of  titles  by  which  such  person  acquired  right,  and  the  nature  of  his 
right].  Whereupon  this  instrument  is  taken  in  the  hands  of  L.  M. 
[insert  name  and  designation  of  notary  public]  in  tlie  terms  of  the  "  Titles 
to  Land  Consolidation  (Scotland)  Act,  1868?'  In  witness  whereof  [insert 
testing  clause  as  in  Sched.  (/)]. 

If,  on  the  other  hand,  the  feu-charter  contains  (e)  a  description  of  the 
Linds  in  general  terms,  or  (/)  a  description  of  them  by  reference  not  in 
statutory  form,  the  grantee  cannot  record  the  charter,  but  he  can  com- 
plete his  title — 

(1)  Bg  having  expcde  and  recorded,  ivith  a  warrant  of  registration  in  the 

form  of  Sched.  (H),  No.   1,  in  his  favour  in  the  division  of  the 

General  Register  of  Sasines  applicable  to  the  lands  therein  contained, 

a  notarial  instrument  in  the  form  of  Sched.  (L)  of  the  Titles  to  Land 

Consolidation  Act,  1868  (31  &  ;32  Vict.  c.  101,  s.  19). 

Sched.  (L)  is  as  follows : — 

At  there  was  l)y  [or  on  behalf  of]  A.  B.  of  Z.,  presented 

to  me,  notary  public  subscribing,  a  disposition  [specify  the  disfosition  or 
other  deed  or  instruynent  or  extract  thereof,  as  the  case  may  be]  recorded  in 
the  [specify  Register  of  Sasines  and  date  of  recording],  by  which  recorded 
disposition  [or  otherwise  as  the  case  may  be]  C.  D.  of  Y.  was  infeft  in  All 
and  Whole  [describe  the  lands  or  other  subjects,  as  the  case  may  be,  as  the 
same  are  described  in  the  said  disposition  or  other  deed  or  instrument]  ;  as 
also  there  was  presented  to  me  a  general  disposition  [or  other  deed  or 
conveyance  or  testamentary  deed  or  vn-iting,  as  the  case  may  be,  or  an  extract 
of  such  deed]  granted  by  the  said  C.  D.,  and  dated  {insert  date],  by  which 
general  disposition  [or  otherioise  as  the  case  may  5«]  the  said  C.  1).  disjjoned 
[or  gave  or  granted  or  bequeathed,  or  otherunse  as  the  case  may  be]  to  the 
.said  A.  B.  and  liis  heirs  and  assignees  [or  otherwise  as  the  case  may  he 
heritably  and  irredeemably  [or  in  liferent,  or  othencise  as  the  case  may  he 
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all  and  siuulry  the  whole  heritable  esUxte  fur  olhenrige  as  the  case  may  be], 
of  which  he  was  [or  might  die]  possessed  [or  otherwise  as  the  case  may 
bt].  [If  the  deed  he  yranted  undur  any  rati  hurdcn  or  condition  or  ffualifi- 
cation,  add  here,  but  always  under  tlie  real  Ijurdens,  ttc. ;  and  if  the  deed 
lie  yranted  in  trust,  or  for  sperific  purponeg,  add,  but  always  in  trust  or  for 
the  uses  and  puritoses  nientionecl  in  said  general  disposition,  or  otherwise 
as  the  case  may  he.  If  the  person  expediruj  the  instrument  be  other  than  the 
oriyinal  disjionve,  or  yrautee,  or  leyatee  under  the  deed,  add,  as  also  there 
was  presented  to  uie  {specify  the  title  or  series  of  titles  hy  ichich  such  person 
acquired  riyht,  and  the  nature  of  his  riyht)].  Whereupon,  etc.,  as  in 
Sched.  (J)  to  the  end. 

The  above  metliods  of  conipleting  a  grantee's  title  under  a  feu-charter 
liave  been  in  use  since  the  commencement  of  the  Titles  to  Land  Cons<jlida- 
tion  Act,  IMGS.  For  some  time  after  the  commencement  of  that  Act  it 
was  competent  to  I'ecord  a  feu-charter  or  other  writ  either  in  the  I'articular 
Register  of  Sasines  applicable  to  the  lands  or  in  the  General  llegister  of 
Sasines;  but  by  sec.  8  of  the  Land  llegisters  Act,  1SG8  (31  &  o2  Vict.  c. 
G4,  s.  8),  it  was  ordained  that  the  Particulnr  llegisters  of  Sasines  should  be 
discontinued  not  later  tiian  the  ."Jlst  December  1871. 

A  feu-right  or  a  deed  of  transmission  may  still  contain  a  precejit  of 
sasine  either  in  the  form  in  use  before  the  Infeftment  Act,  1845,  or  in  the 
form  introduced  by  that  Act.  Although  there  is  a  precept  in  the  deed, 
infeftment  may  be  taken  as  above  described,  or  an  instrument  of  sasine 
may  be  expede  and  reconled.  Whatever  the  form  of  the  precept,  the 
instrument  of  sasine  may  be  in  the  form  introduced  by  the  Infeftment  Act, 
1845;  but  if  an  instrument  of  sasine  in  the  form  in  use  prior  to  1845  is  to 
be  expede,  the  deed  must  have  a  precept  in  the  form  in  use  prior  to  that 
date,  and  the  instrument  must  be  preceded  by  symbolical  delivery  on  the 
lands,  and  followed  by  registration  within  sixty  days  of  its  date. 

In  connection  with  the  taking  of  infeftment,  these  points  require  to  be 
kept  in  view  : — 

(1)  All  writings  whatsoever  which  may  be  recorded  in  any  llegister  of 
Sasines  re(piire  to  have  M'arrants  of  registration  signed  by  the  party 
on  whose  behalf  it  is  desired  to  record  them,  or  by  his  agent,  and  in 
the  latter  case  the  warrant  may  be  signed  either  by  an  individual 
agent,  or   by  the  firm  of  which  such  agent  is  a  partner  (.">7  c^  .■'>8 
Alct.  c.  94,  s.  oo,  and  ;J1  &  ::;2  Vict.  c.  101,  ss.  15,  141). 
{'2)  "Writs  affecting  land  held  burgage   prior  to   the  commencement  of 
the  Conveyancing  Act,  1874,  are  recorded  in  the  Burgh  llegister, 
and  writs  affecting  lands  in  Paisley  held  by  booking  tenure  prior 
thereto   are   recorded   in    the    Kegister    of    Booking   at   Paisley ; 
w^hereas  writs  affecting  lands    not  so  held   are    recorded   in    the 
appropriate  division  of  the  General  Kegister  of  Sasines  (37  &  38 
Vict.  c.  94,  s.  25). 
(r>)  The  General  llegister  of    Sasines  in  Edinburgh  and  tiie  Particular 
llejiisters  of  Sasines  were   established    bv    1017,   c.  16:   and   the 
Statute  of  169.S,  c.  13,  declared  all  infeftments  preferable  according 
to  the  date  and  priority  of  registration.     The  Particular  llegisters 
of  Sasines  were  abolished,  as  stated  above,  by  the  Land  llegisters 
Act,    1868:    and  the  General    llegister  of  Sasines  has  been  kept 
from  and  after  31    December  18G8   in    terms   of   that   Act,    the 
chief  provisions  of  which  are  as  follows :  {a)  The  writs  applicable 
to  each  county  have  to  be  entered  in  a  separate  series  of  pre- 
sentment  books;  minuted    in    a    separate  series  of  minute-books, 
and   engrossed    in  a  separate   series  of  register   volumes    in    the 
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order  of  preseutuieiit.     {h)  Where  any  writ  contains  land  in  more 
than  one  connty,  such  writ  requires  to  be  entered  by  the  ingiver 
in  the  presentment  book  of   such  of   these   counties   as  may  be 
specified  in  the  warrant  of  registration,  minuted  in  the  minute- 
book  of  such  of  these  counties  or  county  as  are  specified  in  the 
warrant,  and  engrossed  at  length  in  the  division  of  the   register 
applicable  only  to  one  of  the  counties,  and  a  memorandum  requires 
to  be  entered  in  each    division  of  the  register  applicable   to   the 
other  counties  or  county  in  the  presentment  book  of  which  it  is 
entered,  setting  forth  the  volume  of   the    register,  and  the  folio 
or   folios   of  such   volume   in   which  such  engrossment  is    made, 
such  memorandum  l»eing  deemed  to  be  equivalent  to  full  engross- 
ment of  such  writ  in  the  division  of   the  register  wherein  such 
memorandum   is   entered  (s.  o).     (c)  Where  any  writ  containing^ 
lands  or  heritages  in  more  than  one  county  has  not  a  warrant  of 
registration    endorsed   or   written   thereon    applicable   to   all    the 
counties  to    wliich  it  applies,  the  registration  of  such  writ   shall 
notwithstanding,  as  regards  tlie  county  or  counties  mentioned  in 
the   warrant   aiid  in  the  minute-books   and   register    volumes   of 
which  county  or  counties  it  has  been  recorded,  or  a  memorandum 
thereof  entered,  be   effectual,  and   it   shall   be   competent   after- 
wards  to   present   such   writ    by  a  new  warrant    of  registration 
thereon,  and  to   minute    and   register   such   writ  in  the   register 
of   any   other   county   or   counties   to   which   such   writ   applies, 
in   terms  of   such  new  warrant,  and   in    the   case   of    such   sub- 
sequent registration  it  shall  not  be  necessary  to  engross  the  writ 
at  length  in  the  division  of  the  register  applicable  to  such  county 
or  counties,  but    the  same  may  Ite  effected  by  the  insertion  of  a 
memorandum  in  such  division  of  the  register  in  the  manner  set 
forth  in  sec.  o  of  the  Act,  and  such  subsequent  registration  shall  be 
effectual   as   regards   the  county  or  counties  to   which  such  writ 
applies,  and  to  which  such  new  warrant  is  applicable,  of  and  from 
the  date  of  such  sul)sequeut  registration  (s.  5).    (d)  Where  any  writ 
is  transmitted  by  post  for  registration  in  the  General  Eegister  of 
Sasines  the  keeper  shall,  upon  the  receipt  of  such  writ,  cause  the 
same  to  be  acknowledged  to  the  sender,  and  to  be  presented  in 
terms  of  the  warrant  of  registration  thereon  by  a  clerk  in  his  office, 
to  be  appointed  by  him  for  that  purpose,  and  who  shall  be  held  as 
the  ingiver  of  the  writ,  and   such  writ  shall  be  recorded  in  the 
same  manner  as  any  other  writ  presented  for  registration :  and 
where  two  or  more  writs  transmitted  by  post  shall  Ijc  received 
by  the  keeper  at  the  same  time,  the  entries  thereof  in  the  present- 
ment book  and  minute-book  shall  be  of  the  same  year,  month,  day, 
and  hour,  and  such  writs  shall  be  deemed  and  taken  to  be  presented 
and  registered  contemporaneously  (ib.  s.  6  ;  and  31  &  32  Vict.  c.  101,^ 
s.    142).     (c)  Xo  error  or  omission  in  any   presentment   book   of 
the  General  Eegister  of  Sasines  to  be  kept  in  accordance  with  the 
Act  shall  invalidate  or   in  any   way  affect  injuriously  the  regis- 
tration of  any  writ  recorded  in  the  register  (s.  7).     (/)  It  sliall 
not  be  necessary  to  register  in  the  Books  of  Council  and  Session 
U)r      the     purpose     of     preservation,    or    of     preservation     and 
execution,  any   writ   competent  to    be   registered  in  the   General 
Register    of   Sasines,  and  which   shall   have   been   so   registered, 
and  such    writ,    being    registered    in     the    Eegister   of    Sasines, 
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shall  be  held  to  be  registered  also  in  the  Books  of  Council 
and  Session  f<tr  preservation,  or  lor  preservation  and  execution, 
as  the  case  may  be,  provided  tliat  (1)  such  writ  when  pre- 
sented for  registration  in  the  Register  of  Sasines  shall  hiive  in  the 
warrant  of  registration  an  addition  specifying  that  the  writ  is  to  l>c 
registered  for  preservation,  or  for  preservation  and  execution,  as 
well  as  for  publication ;  and  (2)  that  no  writ  shall  be  held  to  be 
registered  for  the  ])Uipose  of  execution  which  does  not  conUiin  a 
procuratory  of  registration,  or  clause  of  consent  t(j  re;;istrati(ni  for 
the  purjK)se  of  execution  in  the  l)ody  of  the  writ.  Such  registration 
shall  have  all  the  legal  effects  of  registration  in  the  Books  of  Council 
and  Session  for  preservation,  or  for  preservation  and  execution,  as 
tlie  case  may  \n\  as  well  as  of  registration  in  the  (General  Kegister 
of  Sasines  ;  and  all  extracts  of  a  writ  so  registered,  and  the  warrants 
of  execution  tlierein  contained,  shall  have  all  the  like  force 
and  effect  as  any  extract  from  the  Books  of  Council  and  Ses- 
sion (see  lb.  s.  12;  31  &  32  Vict.  c.  101,  ss.  138,  141).  On 
the  preamble  that  the  alterations  of  the  boundaries  of  certain 
counties  made  by  order  of  the  lioundary  Commissioners  for 
Scotland  in  pursuance  of  the  Local  Government  (Scotland)  Act, 
1889  (52  &  53  Vict.  c.  50),  would  affect  tlie  registration  of  writs  in 
the  api)r()priate  divisions  of  the  General  Register  of  Sasines  for 
Scotland,  tlie  Registration  of  Certain  "Writs  Act,  1891  (54  Vict.  c.  9), 
enacted  (s.  1)  that  the  following  jirovisions  should  have  eflect 
with  respect  to  the  registration  of  writs  in  the  General  Register  of 
Sasines:  (1)  the  Orders  of  the  Boundary  Commissioners  niaile  (»r 
to  be  made  in  pursuance  of  the  Act  of  1889,  notwithstanding  the 
dates  specified  in  such  Orders,  and  notwithstanding  the  confirnia- 
tion  of  any  of  such  Orders  as  provided  in  the  Act,  should,  for  the 
purpose  of  regulating  the  registration  of  writs  in  the  a]>propriate 
divisions  of  the  General  Register  of  Sasines,  and  for  tliat  purpose  only, 
come  into  operation  on,  but  not  before,  15  May  1892 ;  (2)  it  should 
not  be  necessary  that  separate  divisions  of  the  General  Register  of 
Sasines  be  kept  for  the  counties  of  Orkney  and  Zetland ;  (3)  all 
enactments  in  this  or  any  other  Act,  and  anything  done  thereunder 
aflecting  the  registration  of  writs  relating  to  any  lands  in  Scotland, 
should  be  taken  to  apply  to  the  registration  of  writs  relating  to 
the  teinds  of  such  lands ;  and  (4)  nothing  contained  in  the  Act 
should  invalidate  any  writ  recorded  in  the  (Jeneral  Register  of 
Sasines  before  the  passing  of  the  Act,  or  affect  injuriously  any 
rights  depending  on  such  writs,  or,  except  in  so  far  as  therein 
expressly  provided,  interfere  with  the  operation  of  any  Order  of 
the  Commissioners.  (For  the  boundaries  of  counties  and  parishes  in 
Scotland  as  they  exist  now,  see  T/ir  JJoiindaries  of  Counties  and 
rurixhcs  in  Scotland,  by  Hay  Shennan,  Advocate.)  It  may  be 
proper,  with  regard  to  all  writs  dealing  with  subjects  affected  by 
the  new  boundaries  made  by  the  Commi.ssioners.  that  they  should 
describe  the  subjects  as  being,  e.g.,  formerly  in  the  county  of  A.,  and 
now  in  the  county  of  B.  There  was  passed  in  1871  an  Act  (34  ilv: 
35  Vict.  c.  68)  to  remove  doulits  as  to  the  barony  and  regality  of 
Glasgow,  which  for  the  purposes  of  the  binds  Register  Act.  1868, 
falls  to  be  treated  as  a  county. 
(4)  In  case  of  any  error  or  defect  in  any  instrument,  or  in  the  recording 
of  any  deed  or  conveyance,  or  of  any  warrant  of  registration  recorded 
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or  to  be  reeoidea  iii  any  Register  of  Sasines,  or  in  uuy  warrant  of 
registration  thereon,  or  in  the  recording  of  such  warrant,  it  shall  be 
coTnpetent  of  new  to  make  and  record  such  instrument,  or  of  new 
to  record  the  deed  or  conveyance   witli  the   original   or  a   new 
warrant  of  registration,  as  the  case  may  require  (31  &  32  Vict.  c. 
101,  s.  143). 
(5)  Unless  it  is   averred  and  proved  that  erasures  m  mstruments  of 
sasine  and  other  instruments  have  been  made  for  tlie  purpose  of 
fraud,  or  the  record  thereof  is  not  conformable  to  the  instruments 
as  presented  for  registration,  such  instruments  are  not  challengeable 
on  the  oTound  that  any  part  of  them  is  written  on  an  erasure 
(6  &  7  Will.  IV.  c.  33,  and  31  &  32  Vict.  c.  101,  s.  144)  ;  and  no 
challenge  of   any  deed,  instrument,  or  writing   recorded  in   any 
Eegister  of  Sasines  sliall  receive  effect  on  the  ground  that  any  part 
of  Uie  record  of  such  deed,  instrument,  or  writing  is  written  on 
erasure,  unless  such  erasure  be  proved  to  have  been  made  for  the 
l)urpose'  of  fraud,  or  the  record  is  not  conformable  to  the  deed, 
instrument,  or  writing  as  presented  for  registration  (37  &  38  Vict, 
c.  94,  s.  54).  .         . 

(6)  Extracts  of  all  conveyances  or  deeds,  warrants  of  registration,  and 
instruments  recorded  in  the  Eegister  of  Sasines  make  faith  in  all 
cases  as  the  recorded  conveyances  or  deeds,  warrants,  and  instru- 
ments themselves  would  have  done,  except  where  any  such 
conveyance  or  deed,  warrant,  or  instrument  so  recorded  shall  be 
averred  to  be  forged  (31  &  32  Vict.  c.  101,  s.  142). 

Blencii-Chakter.— The  blench-charter  is  now  seldom  used.  The  only 
differences  between  it  and  the  feu-charter  are  that  the  dispositive  clause 
states  that  the  lands  are  "  in  blench-farm,"  instead  of  in  feu-farm,  disponed, 
that  the  clause  of  tcnendas  states  tliat  the  subjects  are  to  be  held  of  the 
granter  in  free  blench-farm,  fee,  and  heritage  for  ever,  and  that  the  clause 
of  reddendo  stipulates  for  payment  of  an  illusory  duty,  e.g.  one  penny  Scots, 
if  asked  only  {Jurid.  Styles,  i.  34). 

Feu-Disposition. — Instead  of  the  feu-charter,  the  form  of  the  disposition 
with  a  holding  de  me  was  sometimes  used  to  constitute  a  feudal  fee ;  but 
in  form  the  feu-charter  and  the  disposition  are  now  the  same  {Jurid. 
Styks,  i.  35;  Menzies,  635). 

Feu-Coxtract. — Unlike  the  feu-charter,  blench-charter,  and  feu-disposi- 
tion, the  feu-contract  is  a  bilateral  deed,  and  it  is  used  when  parties  wish  to 
be  able  to  enforce  by  direct  personal  diligence  on  it  the  obligations  under- 
taken under  the  deed.  It  contains  all  the  ordinary  clauses  of  a  charter  and  an 
express  obligation  to  pay  and  perform  the  several  duties  and  obligations  due 
to  the  superior,  and  a  clause  of  registration  in  which  both  parties^ consent  to 
registration  for  preservation  and  for  execution  {Jurid.  Styles,  i.  35). 

Feudal  System.— The  system  of  land  rights,  now  existing 
in  Scotland,  is  based  on  the  feudal  system,  which  was  introduced 
into  Scotland  before  the  end  of  the  eleventh  century.  _  The  system 
has  since  been  greatly  modified  in  its  operation  and  details  by  succes- 
sive enactments  (for  origin,  history,  and  modifications  of  the  feudal 
system,  see  Stair,  2.  3.  1 ;  Ersk.  2.  2.  1  ;  Ross,  Led.  ii.  1 ;  Menzies,  502  ; 
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15ell,  /.'(■/.  i.  r)Gl;  Duff,  4.'!) ;  but  tlie.se  enactments  have  not  ufleeteJ 
the  principle  of  the  system,  which  is,  that  lands,  willi  certain  exceptions 
(.see  Allodi.vl),  are  held  directly  or  indirectly  of  the  Crown.  Professor 
( Jeor^^e  Jose])h  Bell  states  the  ])rinciple  and  the  application  of  our  pre.-ent 
system  of  land  rij^hts  thus:  "The  pro})erty  of  land  in  Scotland  i.s  held 
either  directly  and  imnietliately  under  the  Crown  as  paramount  superior  of 
all  feudal  subjects ;  or  indirectly,  either  as  vassal  to  some  one  wiio  holds  his 
land  iinnicdialely  from  the  Crown,  or  as  sul)-va.«sal  in  a  still  more  subordinate 
degree.  The  two  se[)arale  estates  of  superiority  and  va.ssalage  are  held 
reciprocally  either  by  the  sovereign  and  his  immediate  vassal,  or  by  tlie 
sovereign's  immediate  vassal  and  his  vassal  under  him  ;  or  successively  by 
vassals  still  lower,  down  to  the  last  step  of  the  ownershijt  of  land"(l5ell, 
rrin.  s.  GTo).  The  holder  of  land  may  thus  be  both  a  vassal  and  a  supeiior, 
— a  vassal  as  regards  the  granter  of  his  right,  a  superior  as  regards  the 
grantee  to  whom  he  has  sub-feued.  lUit  this  distinction  is  to  be  noted 
between  a  feudal  grant  made  by  the  Crown  to  a  vassal,  and  one  made 
by  a  vassal  to  a  sub  -  vassal,  that  the  fee  of  superiority  created  in 
favour  of  the  Crown  is  allodial,  i.e.  enjoyed  independent  of  any 
superior,  whereas  the  fee  of  superiority  in  favour  of  any  subject  is  not 
allodial,  as  he  must  hold  either  immediatelv  or  mediately  of  the  Crown 
(Ersk.  2.  15.  8). 

Unless  effectually  prohibited  by  a  condition  made  prior  to  the  com- 
mencement of  the  Conveyancing  Act,  1874  {'^~  &  38  Vict.  c.  94),  suliinfeu- 
dation  may  go  on  ad  infinituin.  Conditions  against  subinfeudation  generally 
have  as  their  object  the  making  exigible  of  a  casualty  on  the  occasion  of 
each  sale  or  transfer,  as  well  as  on  the  death  of  a  vassal.  All  conditions 
made  after  the  commencement  of  the  Act  to  the  effect  that  it  shall  not  be 
lawful  to  the  proprietor  of  lands  to  sub-feu  the  same,  to  be  holden  of  himself 
as  immediate  lawful  superior  thereof,  are  declared  by  .sec.  22  of  the  Act  null 
and  void,  and  not  capable  of  being  enforced  ;  and  all  enactnuMits  to  the 
contrary  of,  or  at  variance  with,  this  enactment  are  by  the  same  section 
repealed.  Xothing  in  the  Act  of  1874,  however,  validates  any  sub-feu  in 
cases  where  subinfeudation  had  been,  inini  to  the  Act,  etlectuallv  pro- 
hibited (37  &  38  Vict.  c.  94,  s.  4  (2)). 

A  grant  by  the  Crown,  or  by  a  vassal,  or  by  a  sub-vassal,  does  not 
deprive  tlie  granter  of  a  legal  estate  in  the  lands  forming  the  subject  of  the 
grant.  The  granter  retains  the  radical  rigiit  to  the  subjects  disponed, 
because  there  is  not,  as  has  been  observed,  an  absolute  or  total  cession  of 
the  subjects  in  any  feudal  grant,  in  respect  that  the  granter,  or  the  law  for 
him,  reserves  an  interest  in  it  (Ersk.  2.  3.  7).  Thus,  when  the  Crown  makes 
a  grant  of  lands  to  a  vassal,  it  retains  a  radical  right  to  the  lands,  which  is 
called  the  dominium  diorctum  or  superiority,  and  the  grantee  or  vas.=al 
ac(|uires  the  subordinate  right  of  i)roiicrty,  or  the  dominiinn  v.(ih',o{  the 
lands  :  and  similarly,  when  a  vassal,  holding  either  mediately  or  immediately 
of  the  Crown,  makes  a  grant  to  another  of  the  lands  acquired  by  him  from 
the  Crown,  the  granter  retains  the  dominium  directum-  or  superiority  of 
them,  and  the  grantee  acquires  the  right  of  property,  or  the  dominium  utile, 
in  thorn,  and  the  relationship  of  superior  and  va.ssal  is,  by  the  grantee's 
infeltment  in  the  feu,  constituted  between  the  granter  and  the  grantee. 
The  granter  of  the  feudal  right  is  called  the  sui)erior,  because,  with  regard 
to  his  grantee  or  vassal,  he  stands  in  a  higher  rank  (Ersk.  2.  3.  10); 
and  the  interest  which  is  reserved  to  the  granter  is  railed  tlie  dominium 
directum,  because  it  is,  in  a  feudal  sense,  the  more  eminent  right.  The 
interest  which  the  grantee  acquires  is  called  dominium  utile,  which,  if 
vol..  V.  21 
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subordinate  to  the  doinininin  dircdum,  is  yet  the  more  profitable  of  the  two 
{ib.\  see  also  Stair,  li.  3.  7;  Daif,  -45,  55;  J^^vV/.  /S'^^/t's,  i.  4).  The  right  to 
the  dominium,  directum  empowers  the  superior  to  exact  implement  of 
the  conditions,  express  or  implied,  of  the  grant;  and  tlie  right  to  the 
dominium  utile  carries  witli  it  the  exclusive  possession  and  enjoyment 
of  the  lands  contained  in  the  grant,  so  long  as  the  conditions  of  it  are 
fulfilled  by  tlie  grantee.  The  term  "  fee  "  is  applied  both  to  the  dominium 
directum  and  the  dominium  utile  (Ersk.  2.  o.  10).  Where  the  dominium 
utile  has  not  been  separated  from  the  dominium  directum,  or,  having  been 
separated,  has  been  reunited  with  it,  the  interest  of  the  proprietor  in  the 
lands  is  sometimes  called  dominium  j^lcnum. 

While  it  was  lawful  for  a  vassal  to  grant  sub-feus  when  he  was  not  pro- 
hibited from  doing  so  by  a  condition  against  subinfeudation  (see  Ersk.  2.  5. 
7),  he  could  not,  in  ancient  times,  substitute  a  stranger  in  his  place  without 
the  consent  of  his  superior  (see  Ersk.  2.  7.  8 ;  Menzies,  609 ;  and  Duff,  143, 
on  the  doubtful  Statute  2  Hob.  i.  c.  24).  But  this  rule  was  first  modified,  and 
then  abolished.  By  an  Act  of  Alexander  i.,  the  Sheriff  was  empowered 
to  sell  a  debtor's  lands  on  fifteen  days'  notice  when  his  moveables 
were  insufficient  to  pay  his  debts,  and  the  purchaser  of  the  lands 
was  entitled  to  hold  them  of  the  debtor's  superior  (Thomson,  Acts  of 
Parlicunent,  i.  371;  Bell,  Led.  vol.  i.  571).  This  Act  having  fallen 
into  abeyance,  it  was  successively  enacted  that  creditors-apprisers  (14G9, 
c.  36),  adjudgers  (1672,  c.  19),  and  pu.rchasers  of  bankrupts'  lands  at 
judicial  sales  (1681,  c.  17),  should  be  entitled  to  entry  with  the  superiors 
on  payment  of  a  year's  rent  of  the  lands.  After  the  passing  of  the  Acts 
1469,  c.  36,  and  1672,  c.  19,  purchasers  often  adopted  the  method  of  going 
through  the  form  of  apprising  or  adjudging  the  sellers'  lands,  and  thereafter, 
as  creditors-apprisers  or  adjudgers,  demanding  entry  from  the  superiors 
(see  Bell,  Led.  vol.  i.  572 ;  Ersk.  Prin.  2.  7.  3 ;  Menzies,  610).  Even 
before  the  passing  of  the  Acts  1672,  c.  19,  and  1681,  c.  17,  "  the  Crown, 
under  a  sense  of  the  unsuitableness  of  the  feudal  fetters  to  the  exigencies 
of  advancing  freedom  and  commerce,  had  adopted  a  liberal  course  toward 
its  vassals,  having  laid  down  the  rule,  as  appears  from  1578,  c.  66,  to  grant 
confirmation  upon  payment  of  expenses  by  the  party"  (Menzies,  610). 
Another  Statute  (1685,  c.  22),  which  first  legalised  entails,  made  it  lawful 
"  to  His  Majesty's  subjects  to  tailzie  their  lands  and  estates,  and  to  sub- 
stitute heirs  in  their  tailzies "  ;  but  the  Act  declared  that  nothing  in 
it  should  prejudice  a  superior's  right  to  his  casualties  of  superiority. 
The  state  of  tlie  law  against  alienation,  as  opposed  to  subinfeudation,  led 
also  at  an  early  jjeriod  to  another  device  by  which  the  effect  of  it  in  practice 
was  modified.  A  vassal  whose  desire  was  to  substitute  his  disponee 
in  his  place,  and  not  to  create  a  permanent  relationship  of  superior  and 
vassal  between  himself  and  his  disponee,  granted  two  charters  or 
conveyances  to  his  disponee,  the  one  with  an  obligation  to  infeft 
a  7nc,  and  the  other  with  an  obligation  to  infeft  de  me.  On  these  two 
deeds  an  instrument  of  sasine  was  expede,  which  by  its  terms  could  be 
held  to  proceed  on  either.  In  virtue  of  the  dc  me  holding,  the 
instrument  of  sasine,  when  recorded  in  the  appropriate  Eegister  of 
Sasines,  gave  tlie  disponee  a  valid  title  to  the  dominium  utile, 
with  the  seller  as  his  immediate  superior.  As  soon  as  the  superior  of  the 
vassal  who  had  sold  his  lands  recognised  the  disponee  as  a  vassal,  the 
infeftraent  was  ascribed  to  the  a  me  holding,  and  the  deed  with  the  hold- 
ing de  me  was  dropped  from  tlie  progress  of  titles.  Afterwards  the  custom 
came  to  be  that  a  vassal  gave  to  his  disponee,  instead  of  two  deeds,  a 
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disposition  containing  an  obligation  tu  intV-lL  <(  ,/u-  dc  superii/i-c  mcordde  me, 
or,  as  it  ciinie  to  be  put,  a  mevel  de  ini:     Infeltnient  on  such  a  deed  Kecured 
to  the  disponee  a  feudal  title  to  the  property,  and  created  a  mid-superiority 
in  favour  of  the  disponer,  and  on  the  disponee's  r('Cogi)iti(jn  by  the  superior 
the  seller  was  divested  of   the   mid-superiority,  and   the   disponee   invested 
with  it.     See  Disposition.     A    superior  recognised  or  entered  his  va.-Sid's 
disponee  by  granting  a  charter  or  writ  by  progress.     The  writ  by  progress, 
down    to  the   passing   of   the   Titles  to  Land   Act,  1858,   was  a   charter 
of   confirmation    or   a    ciiarter   of  resignation,  or   a    condjined    charter   of 
confirmation  and   resignatit)n,  and   thereafter,  till    tiie   commencement   of 
the  Conveyancing  Act,  1874,  a  charter  or  writ  of  confirmation,  or  a  charter 
or  vvrit  of  resignation.     The  circumstances   in  which   the  charter  or  the 
writ  of  confirmation,  and  the   charter   or  the  writ  of  resignation,  and  the 
combined  charter  of  confirmation  and  resignation,  were  u.seil,  are  pointed 
out  in  the  article  Disposition.     But  it  may  be  well  to  notice  here   that 
although  entry  granted  to  the  disponee  of  a  vassal  by  confirmation  or  by 
resignation  was  common  in  practice  ]>rior  to  1747,  a  disp(jnee,  as  such,  was 
not  entitled  to  force  an  entry  witli  the  superior  until   that  year,  when  a 
Statute  was  passed  which  provided  that  any  person  purchasing  or  ac»|uiring 
lands  from  the  former  proprietor  or  vassal  who  was  duly  vested  and  .seised 
therein,  and  obtaining  from  such  vendor  or  former  propi-ietor  a  disposition 
or  conveyance  containing  a  procuratory  of  resignation,  should  be  entitled 
to  charge  tiie  superior  in  the  lands  to  grant  new  infettment  to  such  person 
(20  Geo.  II.  c.  50,  ss.  12  and  13).     This  Statute,  it  will  be  observed,  gave  a 
purchaser  with  a  disposition  containing  procuratory  of  resignation  right  to 
compi'l  an   entry  by    resignation   only.     ]>ut   by  the    Lands  Transference 
Act,  1847    (10   &   11  Vict.  c.  48,  s.   G),  superiors  could  be  compelled  to 
grant  entry  by  confirmation  ;  for  sec.  6  of  tliat  Act  provided  tiiat  where  any 
person  should  be  infeft  in  lands  or  heritages  in  Scotland  holden  of  a  subject- 
superior,  on  a  disposition  containing  an  obligation  to  infeft  a  me  or  a  ine 
vel  de  me,  and  granted  by  the  person  last  entered  and  infeft,  or  granted 
by   a   person    whose    own    title    was   capable    of  being    nuide  jaiblic    by 
confirmation  according  to  the  law  and  practice  then  existing,  it  should  be 
competent  to  charge  the    superior  to  grant  in  favour  of   such  jierson    an 
entry    by    confirmation.      Entry    by   resignation   or   by    confirmation    has 
been  incompetent  since  the  commencement  of  the  Con\eyancing  Act,  1S74. 
By  sec.  4  (1)  of  the  Act  it  is  provided,  with  regard  to  lands  which  have 
been   or   may   be   feued :    "  It   shall   not,  notwithstanding   any   provision, 
declaration,  or  condition  to  the  contrary  in  any  Statute  in  force  at   the 
passing   of   this   Act,   or  in   any   deed,   instrument,   or   writing,   whether 
tlated  before  or  after  the  passing  of  this  Act,  be  necessary  in  order  to  the 
completion  of  the  title  of  any  person    having   a  right   to  tlie  lands,  in 
whole  or  in  part,  whether  such  right  shall  have  been  accjuired  by  succession, 
bequest,    gift,    or   conveyance,   that   he  shall   obtain  from  the  superior  any 
charter,  precept,  or  otiier  writ  by  i)rogre.ss  ;  and   it  shall  not  be  conipetent 
for  the  superior  in  any  case  to  grant  any  such  charter,  precept,  or  other 
writ  by  jirogress  :  provided  always  that  nothing  in  this  Act  contained  sliall 
prevent  the  granting  of  charters    of    uorodainus,  or  precepts  or  writs   from 
Chancerv,  or  of  clave  eunslaf,  or  writs  of  acknowled<'ment."     As  soon  as  a 
disponee  takes  infeftment,  he  is,  in  accordance  with  sec.  4  (2)  of  the  Act  of 
1874,  held,  as  at   the   date  of  the  registration  of  his  infeftment   in    the 
appropriate  IJogister  of  Sasines,  to  be  duly  entered  with  the  nearest  su]>erior 
whose  estate  of  superiority  in  such  lands  would,  aeeording  to  tlie  law  prior 
to  the  Act,  have  been  not  defeasible  at  the  will  of  the  proprietor  so  infeft. 
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and  that  whether  the  superior's  own  title  or  that  of  any  over-superior  has 
been  completed  or  not. 

Feudal  grants,  according  to  the  law  of  Scotland,  have  been  distinguished 
from  one  another  according  to  the  diltV'i'ent  tenures  or  manners  of  holding 
under  which  the  vassals  hold  them.  The  following  tenures  or  holdings 
have  been  recognised  in  our  system  of  conveyancing:  (1)  Ward  ;  (2)  Soccage  ; 
(o)  ^Mortmain  or  Mortification ;  (4)  Feu ;  (5)  Blench  ;  (G)  Burgage  ;  (7) 
Booking.  Of  these  tenures,  Ward,  Soccage,  and  Mortmain  or  jMortilication 
no  longer  exist.  Tiie  tenures  of  Feu,  Blench,  Burgage,  and  ]jooking  still 
exist.     The  seven  different  tenures  will  be  fully  treated  under  Tenures. 


Feu- Duty . — See  Fku-Ciiai;ti:i!. 


Fiai*,  in  contradistinction  to  liferenter,  is  the  person  in  w^hom  is 
vested  the  property  of  the  estate,  burdened  with  the  liferent.  See  Life- 
rent; also  Conjunct  Eights. 


Fiars  Prices. — Fiars  prices  is  the  term  used  to  indicate  standard 
prices  of  grain  annually  lixed  by  the  Sheriff",  the  objects  being  to  settle  the 
rate  at  which  the  stipend  of  the  parochial  clergy  and  any  other  money 
payments  referable  to  the  current  value  of  agricultural  produce  are  to  be 
converted  into  money.  The  term  "  fiar "  has  no  relation  with  the  same 
word  signifying  an  owner  of  heritable  property,  but  is  identical  with  the 
Middle  English  fcor,  Old  French  fear,  a  price,  being  a  derivative  from 
Latin  forum  in  the  sense  of  a  market,  and  thence  a  market  price.  The 
word  "affeer,"  to  fix  a  price,  also  occurs,  but  is  not  to  be  confused  with 
affeir  or  effeii',  a  term  still  in  use  in  Scots  legal  phraseology,  meaning  to 
pertain.  The  word  "  fiars"  thus  signifies  market  prices,  and  is  used  in  that 
sense  in  the  Act  1584,  c.  22  ("appoint  certane  and  indifferent  and  comoun 
prices  als  neir  as  may  be  to  the  feiris  of  the  cuntreis  "). 

One  of  the  earliest  objects  of  fiars  was  to  fix  the  money  conversion  of 
rents  payable  in  grain,  where  such  conversion  had  not  been  fixed  in 
perpetuity  by  the  agreement  of  parties ;  and  as  the  Sheriif  was  then  a 
fiscal  officer  of  the  Crown,  it  was  his  duty  to  fix  the  prices  at  which  such 
Crown  rents  were  to  be  converted  :  hence,  no  doubt,  the  origin  of  the 
expression  Slier  iff- fiars.  Owing  to  complaints  of  irregularities  in  the 
method  of  striking  the  fiars,  an  Act  of  Sederunt  was  passed  in  1723  which 
provided  that  the  Sheriff"  should  strike  the  fiars  before  March  1st  in  each 
year.  The  procedure  was  to  summon  a  jury  of  fifteen  (of  whom  eight 
should  be  heritors),  and  also  witnesses  who  had  been  engaged  in  sales  of 
grain;  but  the  jury  could  also  act  on  their  own  knowledge.  There  is 
considerable  doubt  whether  the  Court  of  Session  had  any  jurisdiction  to 
pass  this  Act,  as  the  authority  of  the  Sheriff  to  strike  the  fiars  must  have 
emanated  from  the  Exchequer.  In  the  case  of  Hoivden  v.  E.  of  Hadclinfjton 
(1851,  l.'j  D.  522),  the  Court  of  Session  refused  to  interfere  where  the  fiars 
liad  been  struck  for  a  long  period  in  a  manner  entirely  different  from  the 
procedure  of  the  Act  of  Sederunt. 

The  application  of  fiars  prices  for  payment  of  stipend  of  the  parochial 
clergy  was  not  invariable  till  the  Act  48  Geo.  in.  c.  138  provided  that 
stipend  was  to  be  converted  into  money  at  "  the  highest  fiar  prices."  The 
term  "highest"  is  applicable  only  when  fiars  are  struck  for  more  than  one 
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quality  of  j,'rain ;  hence  there  is  dissutisfaeliun  aiiutiij>st  the  clerjjy  where 
only  one  (juality  of  grain  is  valued.  At  the  jtresent  date  applications 
have  been  presented  in  a  number  of  counties  to  the  Sherill  to  have  two 
qualities  fixed  where  it  is  the  i>ractiee  to  have  only  one  valued.  In  some 
cases  (in  Inverness  and  in  Forfar)  this  has  been  successful,  hut  tlie 
tendency  of  the  Courts  is  undoubtedly  against  any  alteration  on  the 
existing  practice,  and  there  is  a  heavy  unus  on  the  petitioners  to  show 
cause  for  the  proposed  change.  An  excellent  statement  of  the  reasons 
against  change  is  given  by  tlie  Sheriff  of  Koxbur^di  in  a  note  to  Ids  inter- 
locutor refusing  the  prayer  of  the  petition  (Fel).  1H97,4  S.  L.  T.  No.  41H).  No 
duubt  the  diversity  of  practice  is  <jbjectional)le,  but  legishiticui  wouM  seem 
to  be  necessary  to  attain  uniformity.  Another  objection  is  that  the  fiars 
prices  are  based  on  sales  made  during  a  part  of  the  year  only,  and  that 
when  prices  are  probably  not  at  the  highest.  In  England,  under  the  Titlie 
Commutation  Acts,  one  set  of  values  for  the  whole  country  is  fi.xed  by  the 
Land  Commissioners,  and  is  based  on  an  average  of  tlie  jireceding  .seven  years. 
[Ilistor.  Ace.  of  Fiars,  a  pamphlet  by  George  Paterson  (I80I);  Fiars 
Prices,  by  W.  Hector :  Position  of  Fiars  Prices;  Conversion  of  Grain  Payments, 
Xenion  Elliot:  Ersk.  i.  4.  G  ;  Hunter,  2.  27:5:  Connell  on  Tithr^,  1.  4:U  ; 
Ijarclay,  Ditjcst,  s.r.] 


Fictio  juris. — Every  system  of  law  requires  frequent  modification, 
in  order  to  carry  out  current  ideas  of  what  is  equitable,  and  to  adapt  it  U) 
the  changing  needs  of  society.  Historically,  this  j)rocess  of  advancement 
and  amendment  of  the  law  has  been  largely  elfected  by  means  of  legal 
fictions.  A  fiction  of  law  is  an  assum])tion,  which  is  false  in  fact,  made 
with  the  special  purpose  of  bringing  a  case  under  a  particular  rule  of  law, 
or  of  excluding  a  case  from  such  a  ride.  A  fiction  thus  serves  as  a  means 
of  making  new  law,  without  the  necessity  of  formulating  new  rules.  It  is, 
in  short,  a  device  whereby  the  substance  of  the  law  is  altei^d,  while  the 
form  of  the  law  remains  unaltered. 

Fictions,  as  a  means  of  ell'ecting  legal  changes,  were  especially  congenial 
to  the  Roman  habit  of  mind.  In  their  task  of  reforming  and  extending  the 
law,  the  praetors  proceeded  as  unobtrusively  as  possible ;  and,  by  employing 
a  series  of  legal  fictions,  they  to  a  large  extent  mitigated  the  strictness  and 
rigour  of  the  old  law,  while  (nitwardly  adhering  to  its  reipiirements.  The 
introduction  of  the  formulary  system  opened  the  way  to  the  free  and 
efficient  use  of  fictions  in  procedure.  The  word  fietio  itself  is  a  technical 
term  of  procedure,  signifying  a  statement  inserted  by  the  prietor  in  the 
intoitio  o'i  the  formula,  \\\^{v\\Q\.\\Yj^\.\\e.  judex  to  assume  that  a  requirement 
of  the  Jus  eicilc  is  sati>fied,  although,  as  a  matter  of  fact,  the  re<pnrement 
in  question  is  not  satisfied.  "\\'here  the  intent io  of  the  formula  was  thus 
modified  by  the  insertion  of  a  Jictio,  the  action  was  an  artio  Jictitia.  IJy 
means  of  such  actionesfictitia\  the  protection  enjoyed  by  (piiritarian  owners 
was  extended  to  {)ersons  who  held  property  by  iidioritance  or  purclia.se  on 
a  purely  pra'torian  title,  ex  edicto  pratoris.  T.y  similar  means  the  legal 
redress  provided  for  the  citizen  was  in  great  ]tart  nuide  available  to  the 
peregrine.  Again,  by  the  jus  eicile,  capitis  diininutio  had  the  elTect  of 
extinguishing  a  debtor's  persona,  so  that  his  debt  ceased  t<'  ••^'-'  •  uul  in 
order  to  ])reserve  the  cretlitor's  remedy  for  the  debt,  an  c        .  '■  was 

given  him  against  the  debtor,  the  fiction  being  that  the  latter  had 
suffered  no  capitis  diminntio.  So  a  fiction  might  consist  in  an  assump- 
tion of  completed  usucapio  of  citizenship,  of  delivery  or  non-deliver^•    ■■'* 
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alienation,  and  so  on.     In  each  case  its  effect  was  virtually  to  abrogate  the 
old  law,  and  substitute  for  it  a  new  law. 

The  fidio  Icgis  Cornelice  is  an  instance  of  a  fidio  introduced  by  the 
Statute.  It  was  necessary,  in  order  to  the  validity  of  a  testament,  that  the 
testator  should  be  a  civis  Romanns  at  the  moment  of  his  death.  Accord- 
ingly, if  a  citizen  was  taken  captive  by  the  enemy,  and  died  in  captivity, 
the  testament  which  he  had  executed  at  home,  before  he  was  taken 
prisoner,  was  void.  The  difficulty  was  solved  by  the  fidio  legis  Cornelice, 
by  which  the  testator  was  assumed  to  have  died  at  the  very  moment  of 
being  taken  prisoner.  In  the  later  Eoman  law  the  importance  of  fictions 
disappeared ;  and  several  of  the  older  fictions,  which  still  survived,  were 
done  away  with  by  Justinian  {Cod.  5.  12.  30 ;  6.  4.  4;  8.  54.  8). 

Mictions  are  employed,  not  merely  for  the  purpose  of  amending  or 
extending  the  law,  but  also  in  order  to  make  legal  conceptions  more 
intelligible.  Thus  it  is  by  a  legal  fiction  that  the  qualities  of  a  person 
are  assigned  to  a  partnership  or  a  corporation.  So  the  doctrine  of  domicile 
is  a  pure  legal  creation — a  person's  rights  being  determined  on  the 
assumption  of  certain  facts. 

In  the  development  of  English  law,  legal  fictions  have  played  an 
important  part.  In  fidionc  juris  semper  wquitas  cxisiit  (Co.  Lit.  a).  So, 
in  constitutional  law,  as  has  been  frequently  pointed  out,  it  is  by  means  of 
a  series  of  fictions  that  the  British  constitution  is  at  once  theoretically  a 
despotism  and  practically  a  republic  (see  Dicey,  Law  of  Constitution, 
chaps  I.  and  II.).  A  legal  fiction  must,  however,  give  place  to  the  real  facts 
where  otherwise  wrons;  would  be  done.  "  Wherever  a  fiction  of  law  works 
injustice,  and  the  facts,  which  by  fiction  are  supposed  to  exist,  are 
inconsistent  with  the  real  facts,  a  Court  of  law  ought  to  look  to  the  real 
facts"  (per  Bayley,  J.,  in  lAjtUeton,  3  B.  &  C.  325  ;  see  also  per  Mansfield  in 
Johnson,  2  Burr  "'963 ;  cf.  Whitaker,  L.  J.,  21  C.  P.  116).  It  was  by  a 
series  of  legal  fictions  that  the  Court  of  Queen's  Bench  in  England  acquired 
its  extensive  jurisdiction  (Maine,  Anc.  Laio,  p.  26).  So  effectual  is  a  legal 
fiction  as  a  means  of  extending  jurisdiction  that  Bentham  defines  it  as  a 
"  wilful  falsehood,  having  for  its  object  the  stealing  legislative  power  by 
and  for  hands  which  could  not,  or  durst  not,  openly  claim  it  "  (Bentham, 
Works,  vol.  V.  p.  13). 

In  Scots  law  a  recourse  is  seldom  had  to  legal  fictions  ;  and  those  that 
exist  are  taken  directly  from  the  Koman  law  (Ersk.  iv.  2.  38 ;  Stair,  li. 
45.  15).  As  to  legal  fictions  generally,  see  Maine,  Anc.  Law,  chap.  ll. ; 
Savigny,  8yst.  \.  295 ;  Auston,  629-631. 


FidciCOmmiSSUm,  in  Boman  law,  was  an  informal  bequest 
made  by  requesting  {vcrhis  irrccalivis)  an  heir  or  legatee  (fichiciarius)  to 
make  over  certain  property  to  the  beneficiary  (fldeicoonmissarius).  It  was 
not  till  the  time  of  Augustus  that  fidcicommissa  were  legally  binding. 
That  emperor  established  an  extraordinaria  cognitio  in  favour  of  fidei- 
cornmissarii,  and  subse(piently  a  special  previor  fidcicommissarius  was 
appointed  with  power  to  comptd  the  fidnciarius  to  perform  the  trust  in 
favour  of  the  beneficiary.  Fideicommissea  were  much  used  for  the 
purpose  of  leaving  property  to  pcregrini  and  other  persons  who  were  totally 
or  partially  disabled  from  taking  directly  under  a  will.  Such  a  trust 
might  be  charged  on  any  person  who  tO(jk  any  benefit  from  the  testator  in 
the  event  of  his  death,  whether  as  heir,  or  legatee,  or  donee  mortis  causa,  or 
the  fideicommissarius   himself.      A  fideicomraissum   might   be   constituted 


FILIATION  327 

iiltlKJuyh  Lliu  deceased  lefL  uu  will,  iii  which  case  it  was  charged  on  the 
heir  ah  intestato.  In  (f(inevA,fi(/eicomviissa  were  created  by  codiciUi  (q.v.). 
Ill  the  later  hiw,  the  formal  Icyalum  and  the  mioxiwixX  fulcicommissum  came 
practically  to  produce  precisely  the  same  ellects.— [Gains  ii.  24G-2S')  ; 
Inst.  ii.  2:;  and  24  ;    Clp.  Frag.  tit.  V.)  ;  D'uj.  oO-o-'i ;  Cod.  vi.  ;;7-;"4.] 

FidCJUSSiO  was  the  contract  of  cautionry  in  the  later  Roman  law. 
In  the  earlier  law  the  forms  of  cautionry  generally  used  were  .yionaiu  and 
Ju/qiromisaio  ;  but  sjxmsurcs  and  Julrpromissorcs  had  been  entirely  supplanted 
by  fidejussorcs  before  the  time  of  Justinian.  Fidcjnssio,  like  sponsio  and 
fidei^romissio,  was  entered  into  by  a  formal  question  and  answer.  The 
creditor  asked  :  "  idnnjide  tua  rssejnhcs  ?  "  The  cautioner  replied :  "Jide  luea 
esse  jahco."  S2)Oiisio  and  fid qn-o miss io  could  only  be  attached  to  an  obliga- 
tion contracted  verbis,  whereas  fidcjussio  might  be  accessory  to  any  obliga- 
tion, whether  contracted  re  verbis  litteris  or  consensu,  or  even  incurred  ex 
delicto.  Omni  oUigationi  fidejussor  acccderc  potest  {Dig.  4G.  1.  1).  Again, 
the  liability  of  a  sponsor  or  fidepromissor  did  not  pass  to  his  heir, 
and  was  limited  by  .Statute  to  two  years,  whereas  the  fidejussor  bound 
his  heir,  and  the  action  by  which  liis  liability  was  enforced  was  an  actio 
p)crpctua. 

Each  yw/<7V.s\s^or  was  liable  for  the  whole  debt  as  if  he  were  sole  debtor, 
his  obligation  being  that  of  a  correus.  His  correal  liability  was,  however, 
accessory  to  that  of  the  principal  debtor.  There  mnst  exist  a  principal 
ol)ligation  on  the  part  of  another  person,  either  previously  or  contemporane- 
ously or  subsequently  contracted  (Vig.  4G.  1.  10;  Inst.  :"!.  21.  o) ;  but  it 
was  enough  if  the  principal  debtor  was  bound  by  a  natural  obligation  {Big. 
40.  1.  10,  o  and  4).  A  cautioner  could  recover  from  the  principal  debtor 
on  a  mandati  judicium  whatever   he    had    been  compelled  to  pay  on  his 

account. 

In  the  later  law  the  stringent  liability  of  cautionry  was  somewhat 
relaxed  by  special  enactments  conferring  certain  i>rivileges  {bouficia)  on 
cautioners.  By  a  rescript  of  Hadrian,  a  cautioner,  on  being  sued  by  the 
creditor,  could  demand  {o2)e  execptionis)  that  the  creditor  should  sue  each  of 
the  other  solvent  cautioners  for  his  proportion  of  the  debt  (see  Benkficium 
mvisiONis).  Again,  in  virtue  of  the  bcncjlcium  cedcndarum  actionum,  a 
cautioner,  on  paying  the  principal  debt,  could  demand  from  the  creditor  an 
assignation  of  all  his  rights  of  action  against  the  principal  debtor  and  the 
co-cautioners  (see  Benkficium  cedendakum  actionum).  Finally,  by  Xovel 
4,  Justinian  gave  a  cautioner  the  right  to  demand  that  the  creditor  should 
first  take  measures  to  compel  payment  of  the  debt  l)y  the  principal  debtor 

(BeNEFICIUM  ORDINIS). 

By  the  SC.  Velleianum,  passed  in  the  reign  of  Claudius,  _  A.D.  46, 
women  were  prohibited  from  becoming  cautioners.  If  an  action  were 
brought  against  a  woman  in  respect  of  a  cautionary  obligation,  she  could 
plead  the  senatus  consult  as  an  exccptio. 

Fidcjussio  was  a  species  oiintcrccssio,  a  term  used  to  denote  any  assump- 
tion of  liability  for  the  debt  of  another  by  contract  with  his  creditor. 
Other  forms  of  interccssio  recognised  in  the  later  law,  and  closely  akin  to 
fidrjussio,  were  constilum  debit i  alien i,  and  mandafu.m  (jualificatum. 

[Dig.  46.  1 ;  Cod.  8.  41 ;  Inst.  iii.  20.]     See  Cautionary  Obligations. 


Filiation. — See  Aitiliai-ion. 
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Final  Judgment. — A  liual  jmlgmenl  is  one  by  wliich  the  whole 
cause  is  determined  by  the  judge  or  Court  before  whom  it  depends 
(Mackay,  Prad.  i.  584;  Manual,  p.  309).  In  the  Outer  House  a  final 
judgment  has  been  defined  as  a  judgment  "  which,  either  by  itself  or  taken 
along  with  a  previous  interlocutor  or  interlocutors,  disposes  of  the  whole 
subject-matter  of  the  cause,  or  of  the  competition  between  the  parties  in  a 
process  of  competition,  although  judgment  shall  not  have  been  pronounced 
upon  all  the  questions  of  lav/  or  fact  raised  in  the  cause"  (31  &  32  Vict.  c. 
100,  s.  53).  After  such  a  tinal  judgment  in  the  Outer  House,  it  shall  not  in 
any  case  be  necessary  for  the  Inner  House  to  remit  the  same  back  to  the 
Outer  House  ;  "but  the  cause,  when  taken  to  the  Inner  House,  after  having 
been  so  decided  in  the  Outer  House,  even  though  the  interlocutor  of  the 
Lord  Ordinary  or  any  of  the  procedure  shall  be  held  to  have  been  incom- 
petent, shall,  except  in  special  circumstances  rendering  a  remit  expedient, 
remain  in  the  Inner  House  until  it  shall  be  finally  and  completely  decided 
in  the  Court  of  Session  "  (s.  56).  It  is  further  provided  that  it  shall  not 
prevent  a  cause  from  being  held  as  finally  decided  in  the  Outer  House  that 
"  expenses,  if  found  due,  have  not  been  taxed,  modified,  or  decerned  for  " 
{Stirliiuj  MaxwcWs  Trs.,  1883,  11  R.  1  ;  Tcnnants,  1881,  8  E.  824).  Where, 
however,  the  judge,  in  decerning  for  expenses  found  due,  acts  not  merely 
executorially,  but  applies  his  mind  to  a  question  not  previously  considered, 
this  section  does  not  apply.  Thus,  w^here  an  interlocutor  decerned  against 
the  defender  for  a  certain  sum  and  found  the  pursuer  entitled  to  expenses, 
"  reserving  till  after  taxation  the  question  whether  any,  and  if  so  what, 
modification  shall  be  allowed  .  .  .,"  and  where  a  subsequent  interlocutor  was 
issued  to  this  effect :"  Approves  of  the  Auditor's  report  on  the  pursuer's 
account  of  expenses,  and  having  heard  counsel  on  the  question  of  modifica- 
tion, modifies  the  same  to  the  extent  of  .  .  .,"  it  was  held  that  the  first 
interlocutor  was  not  final  within  the  meaning  of  sec.  53,  and  that  a  re- 
claiming note  against  the  second  interlocutor  was  competent  {Crdlin,  1893, 
21  li.  21 ;  Taylors  Trs.,  1896,  4  S.  L.  T.  15).  Where  there  is  no  finding  of 
expenses,  an  appeal  is  incompetent  from  the  Sheriif  Court  {Ilussdl,  1877, 
4  R.  737). 

Speaking  generally,  no  motion  can  be  made  in  a  cause  before  a  judge 
after  a  final  judgment  has  been  issued;  a  motion  can,  however,  be  made  for 
the  purpose  of  correcting  errors  in  the  interlocutor,  and  to  refer  the  cause 
to  the  opponent's  oatli  (Mackay,  Manual,  p.  309,  note  {(')).  A  final  judg- 
ment can  always  be  brought  under  review  of  the  superior  Court  without 
leave,  unless  review  is  excluded  by  Statute,  whereas  interlocutory  decrees 
require  the  leave  of  the  Court.  A  reclaiming  note  against  a  final  inter- 
locutor must  be  presented  within  twenty-one  days  (6  Geo.  iv.  c.  120,  s.  18). 
The  effect  of  a  reclaiming  note  against  a  final  judgment  is  to  submit  to  the 
review  of  the  Inner  House  all  the  prior  interlocutors  of  the  Lord  Ordinary 
in  the  cause  (31  &  32  Vict.  c.  100,  s.  52).— [Mackay,  Manual,  pp.  295,  309, 
590  ;  Prad.  ii.  p.  446  ;  Coldstream,  Procedure,  pp.  234,  341  ;  Dove  Wilson, 
S.  C.  Practice,  pp.  315, 573].  See  Reclaiming  ;  Aiteal  to  House  of  Lords  ; 
Decree. 


Final  Judgment  (Sheriff  Court).— See  Aiieal  jo 
Sheriff -Prixcii'AL  from  Sheriff  -  Substitute  (Appeal  against  a  Final 
Judgment),  and  Appeal  to  Coup.t  of  Session  from  Siiei!IFF  Court 
(AiTpeals  for  Picvievj :  (c)  Interlocutors  disposing  of  the  vliolc  merits  of  the 
cause). 
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Finance  Acts,  I894and  1896  (Appeal  to  Court  of 
Session  and  to  Sheriff  Court).— 60 6 at-  of  S ess/ox.— \'>y 
sec.  10  of  57  ^  58  Vict.  c.  ;!0,  Kiuance  Act,  1894,  any  person  af^^^rievecl 
by  tlie  decision  of  the  Coniniissioiiers  under  the  Act,  as  rcgurds  (1) 
repayment  of  excess  of  duty,  and  (2)  the  amount  of  duty  claimed  by  the 
(jommissioners,  may  appeal  to  the  Court  of  Session  to  determine  the 
amount  of  duty,  and  wliat  excess,  if  any,  should  Ije  repaid. 

Allliout^di  payment  of  expenses  is,  in  general,  the  condition  of  a})peal,  it 
may  be  dispensed  with,  on  tiudinif  security,  where  the  Court  considers  that 
payment  wuuld  iuvolvt'  hardship  {lb.  subs.  4). 

Appeal  to  the  House  of  Lords  from  the  Court  of  Session,  except  with 
the  leave  of  the  latter,  is  prohibited  {ih.  subs.  2). 

S HI-. RIFF  Court. — Appeal  in  the  same  circumstances  and  under  the 
same  conditions  may  be  to  the  SherifT  Court  wliere  the  vahie  of  the 
property  in  respect  of  which  the  dispute  arises  is,  as  alleged  by  the 
Commissioners,  under  £10,000:  that  is,  where  the  duty  does  not  exceed 
£:)00  {ih.  subs.  5).  Under  this  subsection  it  was  necessary  to  have 
the  leave  of  the  Sheriff  Court  in  order  to  appeal  from  it  to  the  Court  of 
Session,  but  the  Finance  Act  of  1890,  59  &  GO  Vict.  c.  28,  s.  22,  would 
appear  to  do  away  with  this  necessity  (see  Lorimer,  New  Death  Duties 
(Supplement),  p.  22). 

The  special  rules  of  procedure  api»lical)le  to  such  appeals,  whether  to 
the  Court  of  Session  or  to  the  Sherill'  Court,  are  contained  in  the  Act  of 
Sederunt  of  17  July  1895  {q.v.). 


Finance  Committee.— See  County  Council  (VI.  U). 


Findings  (in  Fact  and  in  Law):  Sheriff  Court.— In 

any  judgment  jtrDcceding  on  ]iroof,  a  Slierill' nnist  ]a"i»n<)uncL'  lindings  in  fact 
and  in  law.  That  is  to  say,  he  must  distinctly  s])ecify  the  several  facts 
material  to  the  case  which  he  finds  to  be  established  by  the  proof,  and  also 
the  points  of  law  which  he  proposes  to  decide ;  and  he  must  express  how 
far  his  judgment  ])roceeds  on  the  matter  of  fact  so  found,  or  on  the  matter 
of  law  (A.'S.  15  Feb.  1851  ;  Machiij,  1894,  21  IL  894;  Glasr/ow  Gas  Light 
Co.,  18GG,  4  M.  1041 ;  in  these  cases  it  was  remitted  back  to  the  Sheritl"  to 
pronounce  an  interlocutor  in  the  form  prescribed  by  the  A.  S. ;  as  also  in 
Melrose,  18G8,  G  M.  952,  where,  in  addition,  it  was  held  that  the  A.  S.  is  not 
overruled  by  the  l."!th  section  of  the  Sheriff  Court  Act  of  185:5  (which 
requires  the  Sherill'  to  set  forth  in  the  interlocutor,  or  a  note  appended  to  it, 
the  grounds  on  which  he  has  proceeded),  and  that  the  parties  were  not 
entitled  to  waivi>  the  objection).  The  findings  must  be  contained  in  the 
interlocutor  itself,  and  not  merely  in  the  note  appended  (M'Cajf'cr,  189G, 
00  S.  L.  11.  GOl).  On  the  practical  difficulty  often  met  with  in  distinguish- 
ing between  findings  in  fact  and  in  law,  see  Maclajf,  1881,  8  E.  (H.  L.)  37; 
Shepherd,  1881,  9  11.  (H.  L.)  1 ;  Gaird,  1887,  14  E.  (II.  L.)  :'.7. 
[Dove  Wilson,  Praetiec,  p.  182.] 


Fine. — A  tine  is  a  ])ecuniary  penalty.  In  Scotland  minor  or  trifling 
offences  are  usually  punished  by  the  exaction  of  a  fine.  In  most  of  these 
cases  the  judge  has  at  common  law  the  ])(>wer  of  inflicting  a  fine  instead 
of,  or  in  addition  to,  imprisonment  (Macd(Uiald,  17,  note  1).     ^lany  Statutes 
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impose  a  pecuniary  penalty.  Tlie  judge  may  not,  of  course,  impose  a 
penalty  in  excess  of  that  laid  down  by  Statute.  By  sec.  6  of  the 
Summary  Jurisdiction  (Scotland)  Act,  1881  (44  &  45  Vict.  c.  33),  an 
extensive  power  of  mitigating  penalties  has  been  conferred.  The  section 
is  as  follows  : — 

"  In  all  proceedings  under  the  Summary  Jurisdiction  Acts — 
(a)  Where  the  punishment  of  imprisonment  is  imposed  by  Act  of 
Parliament,  tlie  Court  may,  if  it  thinks  the  justice  of  the  case 
demands  it,  substitute  for  imprisonment  a  fine  not  exceeding 
twenty-five  pounds  or  reduce  the  amount  of  imprisonment,  and 
notwiihstanding  any  enactment  to  the  contrary  impose  the  same 
without  hard  labour,  and  when  the  punishment  of  a  penalty  or 
fine  is  imposed,  it  may  reduce  the  amount  of  such  fine,  and  when 
in  the  case  eitlier  of  imprisonment  or  a  fine  the  respondent  is 
required  to  come  under  his  own  obligation,  or  to  find  caution  or 
security  for  keeping  the  peace  and  observing  some  other  condition, 
or  to  do  any  of  such  things,  the  Court  may  dispense  with  any  such 
requirement  or  any  part  thereof  : 

Provided  that  nothing  in  this  Act  sliall  autliorise  the  Court  to 
reduce  the  amount  of  a  fine  when  the  Act  prescribing  such  amount 
carries  into  effect  a  treaty,  convention,  or  agreement  with  a  foreign 
State,  and  such  treaty,  convention,  or  agreement  stipulates  for  a 
fine  of  minimum  amount : 

Provided  further,  that  this  section  shall  not  apply  to  pro- 
ceedings taken  under  any  Act  relating  to  any  of  Her  Majesty's 
regular  or  auxiliary  forces  : 
(h)  Where  a  warrant  of  imprisonment  is  granted,  whether  in  default 
of  payment  of  a  penalty  or  expenses,  or  for  failure  to  find  caution 
or  security,  or  in  default  of  recovery  of  sufficient  goods  by  poinding 
and  sale,"  when  the  amount  adjudged  to  be  paid,  or  for  which 
security  is  to  be  found — 

Does  not  exceed  ten  shillings       .         .  The  period  of  imprisonment  shall 

not  exceed  seven  days. 
Exceeds  ten  shillings  hut  does  not  exceed 

one  pound Fourteen  days. 

Exceeds  one  pound  l)ut  docs  not  exceed 

five  pounds One  month. 

Exceeds  five  pounds  Imt  (hies  not  exceed 

twenty  pounds  ....  Two  months. 

Exceeds" twenty  pounds        .         .         .  Three  months : 

(c)  Where  any  sum  is  adjudged  to  be  paid,  the  Court  may  do  any  or 
all  of  the  following  things  : — 

(1)  Allow  time  for  payment: 

(2)  Direct  payment  to  be  made  by  instalments : 

(3)  Pequire  security  or  caution  to  be  found  for  the  payment 

of  such  sums  or  instalments  at  such  time  or  times  as  the 
Court  may  prescribe : 
Where  a  sum  is  directed  to  he  paid  Ijy  instalments  and  default  is  made 
in  the  payment  of  any  one  instalment,  the  same  proceedings  may  be  taken 
as  if  default  had  been  made  in  payment  of  all  the  instalments  then  remain- 
ing unpaid. 

The  Court  directing  payment  of  a  sum  or  of  an  instalment  may  direct 
the  payment  to  be  made  at  such  times  and  places  and  to  such  person  as 
the  Court  may  specify,  and  every  person  to  whom  such  sum  or  instalment 
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is  paid,  where  not  the  Cleik  of  Court,  shall  as  soon  as  may  be  pay  over  or 
account  lor  the  same  to  the  Clerk,  to  be  applied  Ity  him  in  manner  provided 
by  the  special  Act.  In  complaints  not  founded  on  any  special  Act  the 
maximum  sentence  shall  continue  to  be  as  defined  bv  the  first  recited 
Act." 

See  Punishment ;  AuuiTitAuv  Tlnishment. 


Finilim  regundorum  actio  was  one  of  the  divisory 
actions  of  liuiiian  hiw.  It  was  compeleut  between  proprietors  of  adjoining 
lands,  wiien  the  boundaries  of  the  confines  arjri  had  become  uncertain,  or 
when  one  of  the  proprietors  had,  l)y  wilful  act,  destroyed  the  boundary 
marks  {Inst.  iv.  17.  6).  Tha  judex  in  this  action,  as  in  the  other  divisory 
actions,  had  a  larnc  discretion  in  regulatinL,^  the  boundaries  {D'uj.  10.  1  ; 
Cod.  3.  39).  The  old  Scotch  action  of  molestation  was  in  its  main  features 
identical  with  this  Ixoman  law  action. — [Stair,  i.  8.  28;  iv.  27.  2;  Balf. 
Pract.  4:34:  Ersk.  iv.  1.  48;  cf.  the  Act  IGGl,  c.  41.]  See  Mai!CIIES  ; 
Perambulation  ;  Molestation. 


Fire,   Loss  by. — See  Carrieu  ;  Innkeeper;  Xaut.e,  Caupones, 

STABULARIL 


Firearms   (Reckless   or   culpable    use    of).— The 

discharge  of  firearms,  whether  the  result  be  to  injure  anyone  or  not,  is  an 
offence,  if  the  circumstances  are  such  that  blame  is  reasonably  to  be 
imputed  to  the  person  who  has  discharged  the  weapon.  If  the  firearm  has 
been  fired  at  anyone  wilfully,  the  perso'n  wdio  has  fired  it  may  be  charged 
with  a  contravention  of  the  Act  10  Geo.  iv.  c.  38,  with  aggravated  assault, 
or  with  culpable  and  reckless  use  of  firearms.  Put  it  is  not  necessary  that 
the  weapon  should  be  aimed  at  anyone,  or  that  there  siiould  be  intent  to 
injure  anyone.  If  the  act  is  done  with  a  reckless  disregard  of  consequences, 
or  even  if  the  discharge  is  merely  calculated  to  disturb  the  minds  of  the 
lieges,  the  person  who  fires  is  liable  to  criminal  proceedings.  Thus  firing 
into  a  house  to  intimidate  the  residents,  or  in  wanton  recklessness,  are 
offences,  although  no  one  was  in  the  room  fired  into  (Macdonald,  Crim.  Laic, 
p.  194).  If  anyone,  unknown  to  the  accused,  was  in  the  room,  and  was 
injured,  this  would  be  an  aggravation  {il.).  But  obviously  there  are  many 
cases  where  a  relevant  charge  is  or  may  be  made,  where  there  is  no  intention 
to  injure  or  alarm,  but  merely  thoughtlessness.  Thus  a  sportsman  who 
fires  at  a  bird  without  paying  attention  to  people  being  at  work  in  the  line  of 
fire  v.ithin  a  dangerous  distance,  is  liable  to  prosecution  ;  and  an  indictment 
wouhl  probably  lie  against  the  man  who  peppers  another  in  a  grouse  path, 
the  locus  of  which  has  been  pointed  out  to  him,  or  hits  his  neighbour  who 
has  kept  his  jJace  in  line  in  turnips. 

The  punishment  may  be  penal  servitude,  and  is  generally  imprisonment 
or  a  fine. 

Under  the  Turnpike  Act  of  1831  (1  &  2  Will.  iv.  c.  43,  s.  96),  dis- 
charging any  gun,  pistol,  or  other  firearms  on  any  turnpike  road,  or  on 
the  side  or  sides  thereof,  or  in  any  exposed  situation  near  thereto,  to  the 
annoyance  of  any  passenger  or  passengers,  is  an  offence  for  which  the 
offender  is  liable  to  a  fine  not  exceeding  50s.  over  and  above  any  damage 
occasioned. 
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Fil*6  Insurance — The  subject  of  this  article  is  dealt  with  under 
the  following  divisions: — I.  General  Principles  (pp.  332-o;!G);  II.  Consti- 
tution of  the  Contract  (pp.  336-339) :  III.  Ilepresentations  and  Warranties — 
Alterations  (pp.  339-342);  IV.  The  Task  (pp.  342-3-45);  V.  The  Adjust- 
ment of  the  Loss  (pp.  346-348). 

I.  General  riuNCirLES. 

Indemnity. — Fire  Insurance  is  a  contract  of  indemnity  by  which  the 
insurer  undertakes,  upon  the  terms  and  conditions  in  the  policy,  to 
indenniify  the  insured  for  loss  or  damage  by  tire.  To  sustain  a  loss  the 
insured  must  have  an  interest  in  the  property  destroyed,  and  the  value  of 
that  interest  at  the  time  of  the  loss  is  the  measure  of  the  amount  which 
can  legally  be  secured  by  a  lire  policy  (Castcllain,  1883,  L.  11.  11  Q.  B.  D.  380, 
386 :  Glasf/oiv  Frov.  Invest.  Soc,  1887,  14  E.  947,  965 :  Simj^son,  1877,  L.  E. 
3  App.  Ca.  279,  284). 

Insurable  Interest. — It  is  not  every  interest  in  property  whicli  the  law 
recognises  as  insurable.  An  expectation  of  lieuefit  or  advantage  from  the 
preservation  of  property,  although  it  amounts  to  a  moral  certainty,  does 
not  itself  give  an  insurable  interest,  unless  it  is  coupled  with  a  legal  right. 
Thus,  an  heir,  unless  under  an  entail,  has  no  insurable  interest,  although  he 
may  be  heir-at-law  to  an  ancestor  incapable  of  making  a  will ;  and, 
generally,  an  interest  which  is  contingent,  and  not  founded  upon  an 
existing  right  under  contract  or  otherwise,  is  not  insurable  {Luccna,  1806, 
2  Bos.  &  P.N.  E.  269  :  Chambre,  J.,  p.  209  ;  Lawrence,  J.,  p.  306  ;  Lord  Eldon, 
p.  324 ;  StocMale,  1840,  6  M.  &  W.  224).  On  the  other  hand,  the  mere  fact 
that  an  interest,  vested  in  the  insured  at  the  time  of  the  loss,  is  defeasible 
or  arises  from  a  contract  subject  to  a  resolutive  condition,  does  not  affect 
the  validity  of  the  insurance  {Columbian  Lis.  Co.,  1829,  2  Peters,  U.S.  25, 
8  Curtis,  lb). 

Within  the  limits  specified  it  will  be  seen  that,  in  addition  to  the  right 
of  property  in  a  subject,  any  right  incidental  to  ownership,  such  as  a  right 
to  rents,  or  profits,  or  any  subsidiary  right  arising  from  contract,  will 
constitute  an  insurable  interest.  Althougli  rents  or  business  profits  during 
non-occupancy,  while  the  premises  injured  by  fire  are  under  repair,  may  be 
insured  by  a  policy  expressly  including  them,  they  are  not  covered  by  a 
policy  in  general  terms  on  the  premises  (Mcnzics,  1847,  9  D.  694;  following 
Wrif/ht,  1834,  1  A.  &  E.  621). 

Where  tliere  are  separate  interests  in  the  same  subjects,  each  yjarty 
may  insure  independently  of  the  others,  and  the  presumption  is  that  his 
insurance  is  for  his  own  benefit  alone.  Thus  a  vendee  has  no  claim  upon 
the  proceeds  of  a  policy  effected  l:)y  the  vendor  before  the  loss  {Bayncr,  1881, 
L.  E.  14  Ch.  D.  297,  18  Ch.  1).  1),  or  a  mortgagee  upon  the  policy  effected 
by  the  mortgagor,  although  the  latter  is  under  covenant  to  insure  {Lees, 
1866,  L.  E.  2  Eq.  143),  or  a  lessee  in  the  lessor's  insurance  {Leeds,  1827, 
1  Sim.  146).  The  same  rule  holds  in  the  case  of  liferenter  and  fiar 
{WarvAckcr,  1882,  L.  E.  23  Ch.  D.  188;  Polloclc,  1889,  26  S.  L.  E.  515), 
and  in  the  case  of  prior  and  postponed  bondliolders  {Scottish  Heritable 
Securities  Assoc.,  1883,  11  E.  287;  Godin,  1758,  1  Burr.  490).  If  the  lessee 
is  under  covenant  to  repair,  and  is  thus  liable  to  restore  premises  destroyed 
by  accidental  fire,  the  lessor  is  still  entitled  to  effect  insurance  on  his  own 
account  to  cover  the  double  contingency  of  a  loss  by  fire  and  of  the  lessee's 
insolvency  {Andreivs,  1886,  18  L.  E.  Ir.  355). 

If  a  transfer  under  a  contract  of  sale  is  complete,  the  vendor's  policy 
comes  to  an  end,  and  tlie  vendee  acquires  the  interest;  but  if  the  property 


FIKK  IXSUIiAXCK 


333 


lias  not  passed  to  the;  vendee,  and  if  the  subject  is  nut  at  his  risk,  a  mere 
expectation  of  ])roHt  to  arise  from  the  subsequent  performance  of  tlie 
contract  is  not  covered  by  a  policy  on  the  goods  (Anderson,  1870,  L.  It.  10 
C.  r.  5.S,  GOO,  1  App.  Ca.  Tl-'s  7l^"!).  J5ut  if  the  risk  has  passed,  although  the 
]troperty  mav  slill  be  in  the  vendor,  ihe  veii(h'e  has  an  interest  (  '^I'lrlincau 

1872,  L.  \l  7  (,).  B.  43G). 

If  the  vendor  retains  under  the  contract  a  right  of  retention  or  a  lien  for 
the  purchase  mdiiey  uni)aid,aii  insurance  elTccted  before  the  transfer  is  still 
available  to  this  extent,  subject  to  the  e(|uitable  assignment  to  his  insurer  of 
the  vendor's  personal  claim  against  tho  vendee  (JUiijncr,sv/pra;  see  post,  p.334). 

In  the  case  of  the  sale  of  a  heritable  subject,  the  contract  of  sale,  by 
missives  or  otherwise,  usually  precedes  the  conveyance  of  the  subjects,  and 
the  entiy  to  possession  by  the  vendee;  and  in  England  it  is  settled  that  if, 
in  the  iuterval,  the  subject  is  damaged  by  hre,  the  vendee  is  not  entitled  to 
any  abatement  from  the  i)Yice  (liai/ncr,  supra;  Paine,  1801,  6  Ves.  349); 
and  the  rule  adopted  in  practice  in  Scotland  (where  the  point  has  not 
been  expressly  decided),  is  to  obtain  a  transfer  of  the  policy  to  the  pur- 
chaser upon  the  completion  of  the  missives  on  the  footing  that  the  property 
is  then  at  his  risk. 

An  insurable  interest  may  in  certain  circnmstances  be  acquired  in  a 
fiduciary  character.  Thus  a  trustee  who  holds  the  legal  title  to  the  property 
has  an  insurable  interest,  and  may  insure  in  his  own  name  for  the 
beneficiaries  (Luccna,  svpra,  per  buil  Eldon,  2  Bos.  &  P.  N.  K.  324  ;  Ehsirorth, 

1873,  L.  K.  8  C.  r.  596,  per  Brett,  J.,  G38);  and  in  certain  other  cases  an 
insurance  by  one  of  the  parties  interested  in  his  own  name  has  been  held 
to  be  for  the  joint  l)cnetit  where,  first,  this  was  the  intention  in  effecting 
the  policy,  and,  second,  where  the  terms  of  the  policy  were  such  as  to  cover 
the  joint  interest,  or  where  the  insureis  voluntarily  paid  the  whole  damacre 
{Irvine,  1831,  2  B.  &  Ad.  193, 196  ;  Gillespie,  1874, 1  IJ.  423,  433  ;  Castellain, 
1883,  L.  E.  11  Q.  B.  D.  380,  398).  Thus  where  the  policy  covers  "goods  held 
in  trust  or  on  commission  "  by  a  bailee,  it  has  been  decided  that  the  insured 
may  recover,  as  trustee  for  the  owners,  the  value  of  goods  intrusted  to  him 
for  carriage,  custody,  or  otherwise,  which  may  have  been  destroyed  by  fire 
{Waters,  1856,  5  El.  &  Bl.  870;  London  ,(•  X.-W.  Pdy.  Co.,  1859,  1  El.  &  El. 
652).  When  the  policy  is  issued  in  the  above  terms  the  bailee  is  entitled 
to  apply  the  sum  reco\ered  to  the  satisfaction,  in  the  first  instance,  of 
his  own  loss,  including  his  loss  of  charges  or  commission  on  customers' 
goods,  holding  the  residue  merely,  if  any,  as  trustee  for  his  customers 
{Dahjleish,  1854,  16  D.  332).  This  form  of  policy  is  now  rarely  issued,, 
and  only  to  persons  who  are  actual  custodians  of  the  goods.  Such  a 
policy  is  now  usually  expressed  to  be  upon  "goods  the  insured's  own,  or 
held  in  trust  or  on  commission,  for  which  he  is  responsible."  The 
insurance  is  in  this  case  a  reinsurance  of  the  carrier's  or  warehouseman's 
liability  at  common  law,  or  under  his  contract  of  carriage  or  bailment. 
The  words  "  for  which  he  is  resiionsible  "  are  held  to  govern  the  whole  clause,, 
and  to  conhue  the  insurance  to  goods  for  the  safety  of  which  the  bailee 
is  legally  liable  {North  British  t&  Mercantile  Ins.  Co.,  1871,  L.  L'.  7  ('.  P.  25). 

Assi(/nahiliti/. — A  policy  of  fire  insurance  issued  to  a  person  named 
cannot  be  assigned  upon  a  transfer  of  the  property  without  the  insurer's 
consent  {Lijneh,  1729,  4  Bro.  P.  C.  431  ;  Sadler  =<  Conipamj,  1743,  2  Alk.  554). 
In  the  case  of  marine  policies  the  clause  which  extends  the  insuiance  to 
"  all  to  whom  the  property  does  or  may  appertain  in  part  or  in  all,"  has, 
by  mercantile  usage,  the  elVect  of  making  the  policy  assignable:  but  in  the 
case  of  lire  policies  there  is  no  such  clause,  and  the  scope  of  \\\o  insurance 
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is  therefore  limited  to  the  interest  of  the  persons  named  (Arnould  on  Marine 
Ins.,  6th  ed.,  pp.  107,  234). 

Sulrorjation. — The  position  of  an  insurer  is  not  that  of  a  cautioner ;  his 
liability  is  a  primary,  not  a  secondary,  lialiility.  An  insurer  is  accordingly 
not  entitled  to  require  the  insured  to  exhaust  his  remedies  against  third 
parties  liable  for  the  loss  before  making  a  claim  upon  his  policy.  Thus, 
if  a  mortgagee  insures  independently  of  the  mortgagor,  and  the  security 
is  destroyetChe  is  entitled  to  be  indemnified  for  this  loss  up  to  the  amount 
of  his  debt  by  his  insurers,  and  is  not  bound  first  to  enforce  his  debtor's 
personal  obligation  {Collinf/rich/e,  1877,  L.  E.  3  Q.  B.  D.  173  ;  Dickenson,  1868, 
L.  E.  3  C.  r.  639).  The  ])rimary  liability  thus  imposed  upon  an  insurer  is 
subject  to  his  right  of  subrogation,  in  virtue  of  which,  and  as  a  corollary 
from  the  jirinciple  of  indemnity,  the  insurer,  who  pays  as  for  a  total  loss, 
is  entitled  to  the  benefit  of  all  the  means  open  to  the  insured  by  which 
that  loss  may  be  diminished  (Castellain,  1883,  L.  E.  11  Q.  B.  T).  380  ;  Darrell, 
1880,  L.  E.  5  Q.  B.  D.  560  ;  Burnand,  1882,  L.  E.  7  App.  Ca.  333,  339).  The 
principle  ai)plies  in  all  cases  where  a  third  party  is  liable  to  make  good  the 
loss  as  well  as  the  insurer ;  and  it  is  immaterial  whether  the  liability  of  such 
third  party  arises  from  contract,  or  rests  upon  delict  or  negligence  {Quebec 
Fire  Assurance  Co.,  1851,  7  Moo.  P.  C.  286,  316  ;  Mason,  1782,  3  Doug.  61 ; 
Clark,  1823,  2  B.  &  C.  254). 

There  are,  however,  certain  limitations  upon  the  right  of  subrogation. 
For  instance,  while  the  insured  is  not  entitled,  after  a  loss  has  occurred, 
to  release  his  claims  against  third  parties  gratuitously,  and  so  defeat  the 
insurer's  claim  to  an  assignment  {Commercial  Union,  1874,  43  L.  J.  Ch. 
001,  L.  E.  9  Ch.  App.  483;  West  of  England  Fire  Insur.  Co.,  1897,  L.  E. 
1  Q.  B.  226),  there  is  no  restraint  upon  freedom  of  contract  before 
the  loss ;  and  the  insured  may  enter  into  contracts  in  regard  to  the  sub- 
ject insured  which  may  cut  off  the  insurer's  right  of  subrogation.  Thus 
if,  before  the  loss,  a  seller  agrees  with  the  purchaser  to  deduct  from  the 
price  any  sum  he  may  recover  under  an  existing  policy,  the  insurers  will 
have  no  right  of  subrogation  {Nichols  &  Co.,  1886,  14  E.  App.  1094;  Nelsoii, 
1887,  3  Am.  St.  Eeps.  308).  In  other  words,  the  insurer's  right  to  enforce 
relief  against  third  parties  is  commensurate  with  that  of  the  insured.  In 
the  case  supposed,  the  purchaser  nn'ght  plead  the  agreement  against  an 
action  for  the  price  by  the  insured,  and  he  is  therefore  entitled  to  plead  it 
against  the  insurers,  who  sue  as  assignees  merely  of  the  insured  (see  also 
Simpson,  1877,  L.  E.  3  App.  Ca.  279).  Nor  is  the  insured  in  general  bound,in 
effecting  an  insurance,  to  disclose  the  existence  of  agreements  with  third 
parties  which  affect  the  insurer's  right  of  recourse,  uidess  they  are  made 
the  subject  of  special  inquiry,  or  where  the  insured  is  otherwise  made 
aware  that  the  premium  is  calculated  upon  the  hypothesis  that  the  insurer 
will  be  entitled  to  an  assignment  on  payment  {Tate,  1885,  L.  E.  15  Q.  B,  D. 
368,  375;  Plimnix  Co.,  1885,  117  U.S.  312,  326).  A  second  limitation  to 
the  right  of  subrogation  arises  w^hen  the  purchaser,  or  other  third  party 
primarily  liable  for  the  loss,  is  insolvent.  The  insurer's  right  of  recourse  is 
then  of  no  value ;  but  this  fact  does  not  constitute  a  valid  defence  to  an 
action  by  the  insured  upon  the  policy  {Andrcv%  1886, 18  L.  E.  Ir.  355). 

Contrihution — Several  Insurances. — The  doctrine  of  contribution _  is  also 
.a  corollary  from  the  principle  of  indemnity.  The  right  to  contribution, 
.although  usually  provided  ior  by  a  condition  of  the  policy,  exists  apart 
from  special  stipulation,  wherever  there  are  two  or  more  insurances 
.covering  the  same  interest  iir  the  same  property,  the  aggregate  aniount 
jnsured^being  greater  than  the  loss  by  fire.     The  insurers  then  contribute 
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ratcibly  to  the  loss  in  the  ]>iu]i()iti(»u  of  the  total  sums  insured  by  the 
different  policies.  The  doctrine  of  contribution  is  not  applicable  unless  the 
same  inttaest  is  coverc<l  by  the  two  poHcies.  If  separate  inteiests  in  the 
same  sul)ject  are  insured,  the  insurers,  as  re^Mrds  their  liability  inter  se, 
stand  in  the  i)lace  of  the  parties  they  liave  insured,  so  that  if  one  of  the 
parties  is  primarily  liable  for  the  loss  in  a  question  with  the  other,  his 
insurer  must  make  f^ood  the  whole  loss.  Thus,  if  a  cairier  or  warehouse- 
man, primarily  liable  for  the  safety  of  goods  in  his  custody,  insures  to 
cover  this  risk  by  a  policy  on  goods  "  for  which  he  is  responsible,"  and  the 
owner  also  insures,  there  is  \v)  dnwltla  insurance,  and  no  contribution.  The 
interests  covered  by  the  one  policy  depend  on  a  risk  or  liability  for  the 
safety  of  the  goods,  arising  either  at  connnon  law  or  under  contract.  In 
the  case  of  the  owner  the  interest  is  the  ordinary  interest  arising  from 
ownership,  wliich  is  not  aflected  by  the  fact  that  the  owner  may  have 
other  remedies  by  which  to  make  good  a  loss  besides  that  afforded  by  his 
policy  (Nurfh  British  &  Mercantile  Ins.  Co.,  1876,  L.  li.'S  Ch.  D.  569).  Tiiis 
decision  Mas  followed  in  the  case  of  separate  insurances  by  prior  and 
postponed  bondholders  (Scottish  Amicable  Heritahle  Securities  Assoc,  1883, 
11  E.  287  ;  see  also  Goclin,  1758,  1  Burr.  490),  and  in  the  case  of  separate 
insurances  1)y  lessor  and  lessee  (Andrews,  1886,  18  L.  E.  Ir.  355),  In 
neither  nf  these  cases  was  the  interest  covered  by  the  two  i)olicies  the 
same,  and  accordingly  the  Court  held  there  was  no  room  for  the  applica- 
tion of  the  principle  of  contribution.  On  the  other  hand,  as  has  been 
pointed  out  above,  a  bailee's  policy  may  be  effected  in  such  terms  as  to 
cover  the  interest  of  the  owner  of  the  goods  in  his  custody,  and  not  merely 
the  bailee's  interest  or  responsibility ;  and  where  this  is  the  case,  and  if  the 
owner  also  insures,  there  will  be  double  insurance  as  regards  the  owner's 
interest,  and  the  insurers  will  contribute  ratably  to  his  indemnification 
(Hume  Ins.  Co.,  1876,  93  U.S.  527).  Again,  contribution  will  be  applicable 
if  both  lessor  and  lessee  are  insured,  and  if  one  of  the  policies  is,  in  terms 
of  a  covenant  to  insure  in  the  lease  or  otherwise,  effected  for  the  joint 
1)enefit  (see  Reynard,  1875,  L.  E.  10  Ch.  386);  and  similarly  in  the  case  of 
mortgagor  and  mortgagee,  if  the  mortgagor's  policy  is  effected  by  arrange- 
ment with  the  mortgagee  to  cover  the  joint  interest  (Nichols,  1886,  14  E. 
App.  1094;  see  also  Garden,  1852,  23  L.  J.  Ch.  478).  Thus  contribution 
may  be  })leaded  by  the  insurers  under  one  policy,  when  another  policy, 
although  not  in  tlie  name  of  the  party  to  the  first,  covers  his  interest  along 
with  that  of  others,  but  not  in  the  case  where,  although  upon  the  same 
subjects,  the  second  policy  is  exclusively  intended,  or  only,  by  its  terms, 
available  for  the  party  in  whose  name  it  is  issued. 

Although  contribution  is  not  pleadable  where  prior  and  postponed  bond- 
holders independently  insure  the  security,  payment  under  one  policy  may 
yet  indirectly  effect  liability  under  tiie  others.  Thus,  on  the  principle  of 
indemnity,  it  would  be  a  defence  to  a  claim  by  postponed  bondholders 
against  their  insurers,  that  by  payments  of  insurance  money  to  prior  bond- 
holders the  preferable  debt  upon  the  security  had  been  reduced  to  the  same 
extent  as  the  value  of  the  security  had  been  diminished  bv  the  fire.  In  the 
case  of  The  Westminster  Fire  Office  (18S8,  14  E.  947,  15  E.  H.  L.  89,  L.  E. 
13  App.  Ca.  699)  this  defence  was  maintained  by  the  insurers  of  the  post- 
poned bondholders,  and  it  is  thought  that  its  validity  could  not  have  been 
questioned  had  the  Court  been  prepared  to  accept  as  the  measure  of  the 
damage  by  fire  the  amount  required  to  reinstate  the  subjects.  The  amount 
rc(piired  to  reinstate  had  been  paid  by  ililferent  insurers  to  the  prior 
bondholders,  who  had  applied  it  in  reduction  of  their  debt,  and  the  pre- 
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raises  were  not  reinstated.  It  further  appeared  from  the  admissions  and 
the  proof  in  the  case  that,  taking  into  account  the  reduction  in  tlie  debt 
effected  by  the  payment  to  the  prior  bondliolders,  the  salvage  ot  the  subjects, 
estimated  at  their  market  value,  did  not  cover  tlie  postponed  bonds  and  the 
balance  of  prior  bonds,  whereas  before  the  lire  the  vakie  was  sutticieiit  to 
cover  all  the  bonds.  The  question  in  the  case  really  became  what  method 
of  estimating  a  fire  loss  was  to  be  adopted ;  and  the  decision  was  that,  in 
dealing  with  such  interests,  the  proper  method  was  to  estimate  the  loss,  not 
by  the'amount  required  to  reinstate,  but  by  the  difference  in  saleable  value 
of  the  subjects  before  and  after  the  fire  (see^josif,  V.).  In  this  view  the  rule 
above  referred  to  formed  no  bar  to  the  recovery  of  the  sum  claimed  by  the 
postponed  bondholders  (as  loss  to  the  security  itself),  since,  when  added  to 
that  already  paid  to  the  prior  bondholders,  the  aggregate  did  not  exceed  the 
loss  by  fire.  The  final  result  of  the  case  would  seem  to  be  to  establish  the 
following  propositions  : — (1)  That  a  mortgagee  or  other  encumbrancer  has 
an  insurable  interest  in  the  security  notwithstanding  the  existence  of  prior 
encumbrances,  provided  the  aggregate  amount  of  the  encumbrances  is  not 
greater  than  the  value  of  the  security ;  (2)  a  subsequent  encumbrancer 
insuring  his  interest  will  have  a  right  to  recover  in  the  event  of  a  loss  where 
the  security  is  so  reduced  in  value  as  to  leave  his  debt  wholly  or  partly 
uncovered  after  the  prior  bonds  have  been  paid  off,  eitlier  by  insurance  or  out 
of  the  salvage  ;  (3)  in  estimating  this  reduced  value  for  the  purpose  of  such 
an  insurance,  the  market  value  of  the  site  and  salvage  of  buildings  is  to  be 
taken,  and  not  the  value  for  the  purposes  of  reinstatement,  which  is  in 
general  much  greater ;  (4)  insurance  by  creditors  of  their  independent 
interests  is  not  to  be  treated  as  double  insurance  by  the  owner,  in  respect 
that  he  is  made  a  party  to  each  of  the  creditors'  policies  for  his  reversionary 
interest. 

II.  Constitution  of  the  Contract. 

Propoml  and  Acceptance. — A  contract  of  insurance  against  fire  may  be 
constituted  by  writing  or  by  parole  {Christie,  1825,  3  Shaw,  519  ;  Belief  Fire 
Ins.  Co.,  1876,  94  U.S.  574).  There  is  no  statutory  provision,  as  in  marine 
insurance,  requiring  the  contract  to  be  endjodied  in  a  stamped  policy,  although 
a  penalty  is  imposed  upon  any  person  who  receives  a  premium  for  an  insur- 
ance against  fire,  and  who  does  not  within  a  specified  period  thereafter  issue 
a  policy  duly  stamped.  The  stamp  is  Id.,  and  there  is  no  provision  against 
after-stamping  (Stamp  Act,  1891,  54  &  55  Vict.  c.  39,  s.  100 ;  Thomson, 
1889,  L.  R  23  Q.  B.  L).  361).  But  in  order  to  constitute  a  valid  insurance, 
whether  by  parole  or  by  informal  writings,  the  essential  elements  of  the 
contract — the  subject  insured,  the  risk,  and  the  premium — must  be  deter- 
mined (Strohn,  1875,  19  Am.  Eep.  777).  Thus,  if  a  proposal  is  accepted  on 
the  understanding  that  the  premium  is  to  be  the  .«ame  as  that  charged  by 
another  company  upon  the  risk,  there  is  no  insurance  till  the  prendum  has 
been  fixed  by  that  company  (Christie,  supra).  Where  a  proposal  is  accepted 
by  a  company  upon  the  condition  that  the  insurance  shall  not  begin  until 
the  premium  is  paid,  they  are  not  bound  to  issue  a  policy  or  make  good  a 
loss,  if  before  the  ])remium  is  tendered  the  risk  has  terminated  or  has 
materially  altered  {Sickness  and  Accident  Assurance  Association,  1892,  19  E. 
977  ;  Canninrj,  1886,  L.  E.  16  Q.  B.  D.  727).  In  general,  when  the  policy  or 
other  writing  embodying  the  contract  has  not  been  delivered,  the  onus  is 
upon  the  party  alleging  a  contract  of  insuiance  to  sliow  that  the  premium 
has  been  paid,  or  that  credit  has  been  given  for  it  {M'Elroy,  1807,  •!4  S.  L.  E. 
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247).  Credit  is  Ijeld  to  have  been  given  for  the  preniiiuu  wlicn  the  policy 
or  an  interim  receipt  is  issued  to  the  insured  witliout  reijuiring  payment 
{k'cUfj,  188;J,  1  C.  &  E.  47);  and  in  a  case  in  the  Supreme  Court  of  the  United 
States  it  was  hehl,  in  view  of  the  jiractice  of  the  company,  that  a  pvo- 
p(i<al  and  acceptance  by  correspondence  constituted  a  comph-ted  contract, 
although  the  premium  was  not  paid  before  the  loss  {Eawca,  187G,  94  U.S. 
ii2I).  An  otl'er  by  a  company  to  insure  on  specified  terms  cannot  be 
revoked  after  the  applicant  has  pasted  an  acceptance  of  the  offer  {Tm/lor 
1849,  U.S.,  9  Howard,  ;;90,  18  Curtis,  191 ;  Hrnthorn,  L.  XL  1892,  2  Cii.  27). 

Covcrhuj  Nofcs. — Where  an  ajiplication  is  made  for  insurance,  it  is  the 
practice  of  most  companies  to  issue  interim  covering  notes,  by  which  the 
property  is  protected  until  the  company  have  determined  whether  to  accept 
oi-  decline  the  risk.  The  covering  note  sets  forth  the  heads  of  the  proposed 
insurance,  and  is  made  subject  to  the  usual  terms  and  conditions  of 
tlie  company's  policies  applicable  to  the  class  of  risk.  It  acknowledges 
receipt  of  the  premium,  or  of  a  de})Osit  on  account  of  jiremium  where  the 
rate  is  not  finally  fixed,  and  declares  tlie  subjects  insured  until  the  policy 
is  delivered,  or  notice  given  that  the  ])ro])o.sal  is  declined.  The  ])eriod  of 
endurance  <»f  the  covering  note  is  usually  limited  to  a  month,  and  it  is  pro- 
vided thai  on  the  termination  of  the  insurance  by  the  expiry  of  this  period, 
or  by  refusal  notified  to  the  insured,  the  part  of  the  prendum  unearned  shall 
be  returned.  A  covering  note  thus  corresponds  to  a  "slip"  in  marine 
insurance,  except  that  there  is  no  statutory  jirovision  whicli  prevents  the 
former  from  operating  as  a  valid  contract.  Thus  a  slip  for  fire  insurance 
undertaken  by  Lloyds  is  valid  {TJiomson,  1889,  L.  1{.  2:]  cj.  B.  D.  361 ;  see  also 
BlunjvaiKhix,  1888,  L.  l\.  14  Ap]).  Ca.  8:!).  When  the  usual  conditions  of 
the  company's  policies  are  incor})orated  by  reference  into  the  interim  note, 
it  will  be  invalidated  by  a  breach  on  the  part  of  the  insuretl  of  one  of  these 
c<»nditions,  although  he  may  not  have  been  aware  of  the  C(jndition  in  Q\\xe9i- 
{un\{QvccnsI,is.  Co.  of  Canada,  1881,  L.  K.  7  Aj.p.  Ca.  9G,  122).  On  the  other 
hand,  it  has  been  held  in  favour  of  the  insured,  that  even  in  the  absence  of 
express  provision,  an  interim  agreement  for  insurance  is  to  be  construed 
with  reference  to  the  proved  usage  of  the  company,  and  as  entitling  the 
insureii  to  a  policy  in  the  common  form  issued  by  the  company  {Brownimj 
1873,  L.  W.  5  P.  C.  26.3,  273;  Dc  Grove,  1875,  19  Amer.  Kep.  305). 

An  insurance  entered  into  with  an  agent  of  a  company  is  only  valid 
when  it  is  proved  that  the  agent  was  authorised  to  biiKl  the  company 
{M'Biroi/,  1897,  34  S.  L.  II.  247).  Such  authority  may  either  be  proved  as 
e.\pressly  contained  in  the  agent's  instructions,  or  as  inferred  from  a  course 
of  practice  acquiesced  in  by  the  comjjany.  If  such  a  course  of  practice  is 
proved,  it  is  immaterial  what  were  the  private  instructions  issued  to  the 
agent:  it  is  sufficient  if  his  act  fell  within  the  a])parent  scope  of  his 
authority  (Montreal  Ins.  Co.,  1859,  13  Moo.  P.  C.  87,  i»p.  119-124).  It 
is  not  the  practice  for  British  companies  to  authorise  their  agents  to  issue 
policies  or  conclude  a  final  contract  of  insurance  (Lin/on/,  1864,  34  lieav.  291) ; 
liut  in  some  cases  instructions  to  local  agents  authorise  them  to  conclude 
interim  insurances.  In  tiiis  case  an  interim  note  granted  by  the  agent  will 
bind  the  company  till  it  is  re]auliated  by  them  or"  by  the  insured  (.Vaekic, 
1869,  21  L.  T.  X.  S.  102).  When  an  agent  is  authorised  to  effect  insurances 
on  behalf  of  the  company,  he  must,  in  order  to  bind  the  comi)any,  do  so  in 
the  way  prescribed  in  his  instructions,  unless  a  contrary  i>ractice  acquiesced 
in  by  the  com|»any  is  ]n-oved.  Thus  an  agent  who  is  authorised  to  conclude 
contracts  on  behalf  of  the  company  in  writing,  and  subject  to  the  premium 
being  paid,  is  not  entitled  to  conclude  contracts  by  parole,  or  to  give  credit 
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for  the  preiniuiu,  and  if  he  does  so,  will  not  bind  the  coni])any  {Montreal 
Ins.  Co.,  sup'o)  ;  but  if  no  method  of  payment  is  prescribed,  an  agent  may 
accept  a  cheque  in  payment  of  the  premium,  there  being  funds  in  bank  to 
meet  it.  The  payment  then  dates  from  the  receipt  of  the  cheque  {Tayloc, 
1849,  U.S.,  9  Howard,  390,  18  Curtis,  191). 

Polici/. — The  policy  is  the  usual  and  proper  form  in  which  a  contract  of 
insurance  is  expressed.  The  following  is  the  general  form  of  policy  now 
adopted  by  British  companies  for  ordinary  risks : — 

Whereas  A.  B.  (hereinafter  called  tlie  insured)  having  paid  to  the  A'.   Y.  Company 
(hereinafter   called  the   company)  the  sum  of   £  ,  being   the   preniium   for 

insuring  against  loss  or  damage  liy  tire,  the  i)ropei-ty  hereinafter  described  in  the  several 
sums  following,  viz.  : — {Here  folluus  the  description  of  the  various  items  insured,  and  the 
^ums  appro2)riated  to  each  item),  the  company  hereby  agrees  with  tlie  insured  (but 
subject  to  the  conditions  on  the  back  hereof,  which  are  to  be  taken  as  part  of  this  policy) 
that  if  the  ])roperty  above  described  or  any  jiart  tliereof  shall  be  destroyed  or  damaged 
by  fire  between  the  day  of  18     ,  and  the  day  of  18     , 

both  inclusive,  or  at  any  time  afterwards  so  long  as  the  insured,  or  his  representatives 
in  interest,  shall  pay  to  the  company,  and  it  shall  accept  the  sum  reepiired  for  the 
renewal  of  this  policy  on  or  Ijefore  the  day  of  in  each  succeeding  year, 

the  company  will  out  of  its  Capital,  Stock  and  Funds  pay  or  make  good  all  s\ich  loss  or 
damage  to  an  amount  not  exceeding  in  respect  of  the  several  matters  above  specified  the 
sum  set  opposite  thereto  respectively  and  not  exceeding  in  the  whole  the  sum  of 
£  . —  In   witness  whereof,  this  policy  has  been  signed  on  the  day   of 

18     . 

The  conditions  upon  the  back  of  the  policy  vary  slightly  in  the  case  of 
diiierent  offices.  The  more  important  deal  with  the  questions  of  misrepre- 
sentation, excepted  risks,  and  adjustment  of  the  loss,  including  contribu- 
tion, and  are  noticed  under  these  heads.  The  policy  is  to  be  construed  with 
reference  to  the  principle  of  indemnity,  and  it  is  thus  not  the  damage  or 
loss  to  the  property  described  that  the  insurers  undertake  to  make  good, 
but  the  loss  or  damage  to  the  interest  of  the  insured  in  the  property;  and 
the  same  rule  applies  to  tlie  construction  of  the  contribution  clause  {supra, 
Andrews,  1886,  18  L.  E.  Ir.  355,  per  Pallas,  C.  B.).  Again,  it  is  a  rule  of 
construction,  that  if  the  conditions  are  ambiguous  and  admit  of  interpreta- 
tion they  are  to  be  read  in  the  sense  most  favourable  to  the  insured,  the 
instrument  being  prepared  by  the  company  {Foivkes,  18G3,  3  B.  &  S.  917, 
925 ;  National  Bank,  1877,  95  U.S.  673). 

Policies  are  usually  for  a  year,  and  the  terminal  days  are  included  in  the 
period.  This  rule,  which  is  expressed  in  the  form  of  policy  given  above,  was 
held  to  apjdy  where  the  insurance  was  "  from  the  14tli  day  of  February  1868 
until  the  14th  day  of  August  1868,"  and  it  \vas  held  that  the  company  were 
liable  for  a  loss  which  occurred  upon  tlie  14th  August  {Isaacs,  1870,  L.  E.  5 
Exch.  296 ;  South  Ht((ffor<hhire  Traimcays  Co.,  1890,  L.  E.  1  Q.  B.  402). 

In  some  cases  fifteen  days  of  grace  are  allowed  for  payment  of  the  premium, 
but  apart  from  express  provision  this  does  not  mean  that  the  insurance  ex- 
tends for  that  period.  The  insured  cannot  recover  for  a  loss  within  the  fifteen 
days  unless  the  renewal  premimii  has  been  paid  before  the  loss,  and  he  thus 
derives  no  benelit  from  the  concession  {Tarldon,  1794,  5  T.  E.  695;  but  see 
Sahin,  1805,  6  East,  571).  When  the  policy  is  renewed,  the  insured  should 
communicate  to  the  company  any  change  in  the  structure  or  use  of  the 
subjects  affecting  the  risk,  or  apply  for  a  reinspection  of  the  jiremises  and 
a  revision  of  the  description  in  the  policy,  otherwise  the  policy  may  be 
challenged  on  the  ground  of  concealment  or  misrepresentation  of  material 
facts.  The  rule  seems  to  follow  from  the  consideration  that  both  parties, 
having  an  option  to  renew,  are  in  substantially  the  same  position  as  if  they 
were  entering  into  a  new  contract. 
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Tlie  coudiLiou  in  Llic  policy,  that  i\ut  cuiuijany  will  ))ay  tlie  loss  "out  of 
its  Capital,  Stock  and  Funds,"  excludes  personal  liability  on  the  part  of 
the  members  or  shareholders  of  the  company.  It'  the  funds  prove  in- 
sullicient,  the  insured  has  no  recourse  against  the  shareholders  {Lctkhridyc, 
l.S7l^  L  Vu  13  E(i.  547). 

Where  a  ])olicy  acknowledging  receipt  of  the  premium  is  prepared  in 
terms  of  a  i)ropos:d  for  insurance,  and  bears  to  be  "  signed,  sealed,  and 
ilelivered,"  it  is  complete  and  l)inding  against  the  insurers  although  it 
HMuains  in  their  possession,  and  although  the  jiremium  has  not  been  paid 
(A't'/ias-,  18G7,  L.  \\.  -1  H.  L.  290). 

111.    IfEPRESENTATIONS    AND    "\VAltUANTlIi«. 

.Vatrrudifi/. — A  contract  of  insurance  is  made  upon  the  imjdied  con- 
<lition  that  all  material  facts  have  been  disclosed.  If  there  has  been  any 
misrepresentation  or  concealment  of  material  facts  known  to  either  of 
the  parties,  although  witliout  fraudulent  intention,  the  policy  is  voidable  at 
the  instance  of  the  other.  The  criterion  of  materiality,  which  is  equally 
applicable  to  all  kinds  of  insurance,  is  whether  the  fact  is  one  which  would 
usually  be  regarded  in  the  business  of  insurance  as  material.  Tlie  proper 
question  is  whether  the  risk  would  have  been  accepted  at  all,  or  would 
have  been  accepted  on  the  terms  offered,  if  the  truth  had  been  known, 
taking  as  a  standard  the  ordinary  i^'inciples  and  methods  of  insurers  in 
estimating  the  risk  (lonidcs,  1874,  L.  If.  9  Q.  K  531,  per  Blackburn,  J., 
537 ;  Lindaiau,  1828,  8  B.  &  C.  586,  per  Bavley,  J.,  592 ;  Mocns,  1842, 
10  M.  &  W.  147,  per  Lord  Abinger,  155 ;  Dahjlcish,  1850,  2  M'N.  &  G.  231, 
per  Baron  llolfe,  243). 

Tims  a  representation  as  to  the  terms  upon  which  other  insurers  have 
undertaken  the  risk  proposed  is  material  (SU)bald,  1814,  2  Dow's  App.  263; 
London  Assur.  Co.,  1879,  L.  II.  11  Ch.  D.  363);  as  also  an  over- valuation  of 
the  subject  insured  if  it  is  excessive  {lonides,  supra).  It  is  not,  in  general, 
incund)ent  on  the  insured  to  state  the  nature  of  his  interest  in  the 
l)roperty  insured  {Croidnj,  1832,  3  B.  &  Ad.  478).  It  is  nut,  in  general, 
deemed  a  material  fact  tluit  the  insured  has,  prior  to  effecting  the  policy, 
entered  into  contracts  with  third  parties  which  may  deprive  his  insurer  of 
a  right  of  recourse  in  the  event  of  a  loss ;  hut  where  the  insured  is  made 
aware  that  a  different  rate  of  premium  is  charged  according  as  the  right  of 
subrogation  is  ke])t  open  for  the  insurer  or  not,  a  special  duty  of  disclosing 
such  contracts  will  arise  {Tate,  1885,  15  Q.  B.  D.  368  ;  rimnix  Co.,  1885, 117 
U.S.  312,  326;  see  ante,  p.  334). 

In  Bnfe  (1815,  6  Taunt.  338)  an  insurance  was  effected  on  a  warehouse  in 
Heligoland  in  terms  of  a  letter  of  instructions  to  the  owner's  London  agents 
on  ilth  July.  On  the  same  date  a  fire  had  occurred  in  a  boat-builder's 
yard,  separated  from  the  warehouse  proposed  for  insurance  by  one  other 
buililing  only.  This  fire  was  apparently  extinguished  before  the  letter 
ordering  the  insurance  was  despatched,  but  two  days  later  tire  again  broke 
out  in  the  boat-builder's  workshops,  and  spread  to  the  premises  covered  by 
the  policy,  which  had  in  the  meantime  been  issued.  The  insured  was  ex- 
onerated of  all  intention  of  fraud,  but  it  was  held  that  the  fact  that  a  fire 
had  oeciu-red  in  the  neighbouring  workshop  ought  to  have  been  communi- 
cated when  the  instructions  for  insurance  were  given,  and  that  the  failure 
to  do  so  vitiated  the  policy. 

A  representation  refers  to  the  period  when  the  contract  is  completed  ;  and 
if,  between  the  date  of  the  proposal  for  insurance  and  the  issue  of  the  policy, 
any  change  of  circumstance  occurs,  this  must  be  communicated  {Sdlem,  1854, 
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;:  El.  &  Bl.   SG8,  881;    Trull,  18G4,  4  Ciitl'.  485;  allU.  -.V.)  L.  J.  Cli.   'o'll  ; 
London  Assurance  Co.,  1879,  L.  IL  11  Ch.  D.  363). 

A  representation  must  have  reference  to  an  existing  state  of  facts ;  a 
representation  as  to  the  i'uture  is  a  mere  expression  of  intention,  and  has  no 
binding  force,  unless  incorporated  as  a  condition  of  the  contract  (Anson,  Laio 
of  Contract,  8th  ed.,  1G8).  The  onus  is  upon  the  insuiers  to  prove  a  misrepre- 
sentation {Davis,  1891,  J..  ]J.  A.  C.  485). 

Warranties. — The  parties  to  a  policy  of  insurance  may  agree  that 
certain  facts  as  to  which  information  is  asked  shall  be  deemed  material. 
This  is  the  ehect  of  a  provision  that  the  statements  of  the  insured  shall  be 
warranties,  or  shall  be  part  of  the  contract,  or  shall  be  the  basis  of  the  con- 
tract. In  any  of  these  cases  the  accuracy  of  the  statements  is  a  condition 
precedent  to  the  right  to  recover  upon  the  policy,  and  the  question  whether 
thev  are  material  is  entirely  excluded  {Xcwcastlc  Fire  Inavr.  Co.,  1815,  3  Dow's 
App.  255  ;  Anderson,  1853,  4  H.  of  L.  484;  Thomson,  1884,  L.  11.  9  App.  Cas. 
G71).  Thus,  if  the  introduction  of  a  steam-engine  into  the  premises  insured 
is  expressly  prohibited,  the  use  of  a  steam-engine,  for  however  short  a  period, 
and  merely  for  the  purpose  of  trial,  will  avoid  the  policy  {Glen,  1853,  8 
Exch.  GOT). 

Ej.-tent  of  Bntj)  of  Disclosure. — The  duty  of  disclosure  is  subject  to 
certain  limitations.  Thus  (he  insured  is  not  bound  to  disclose  (1)  what  the 
insurer  knows  or  ought  to  know  as  part  of  his  l)usiness,  or  (2)  what  the 
insurer  takes  upon  himself  tlie  knowledge  of,  or  (.">)  what  he  has  waived 
information  of,  or  (4)  what  is  covered  by  a  warranty  {Carter,  17GG,  3  Buri'. 
1905,  per  Lord  Mansfield,  1910). 

Under  the  first  of  these  exceptions  it  is  a  sufficient  answer  to  a  defence 
of  concealment  or  misrepresentation,  or  even  of  a  breach  of  warranty,  that 
the  insurer  or  his  agent  knew  the  true  state  of  the  facts  when  the  policy 
was  entered  into  {Neivcastle  Fire  Ins.  Co.,  supra,  per  Lord  Eldon,  pp.  262, 
263;  Cruikshanlc,  1895,  23  E.  147:  Bawdcn,  1892,  L.  B.  2  Q.  B.  534). 
But  it  is  not  sufficient  that  the  insurer  might  have  inferred  the  fact  from 
what  he  was  told,  or  that  at  one  time  he  was  aware  of  the  fact,  if  he  was 
actually  in  ignorance  of  it  when  he  entered  into  the  policy  {Bates,  1867, 
L.  E.  2  Q.  B.  595).  It  would  seem  to  fall  within  the  principle  of  these 
cases,  and  of  those  cited  below  in  marine  insurance,  that  the  insured  need 
only  name  the  goods  he  keeps  on  his  premises,  and  the  operations  carried 
on  ;  he  is  under  no  obligation,  in  the  case  of  well-known  goods  and  pro- 
cesses, to  inform  the  insurers  whether  they  are  hazardous  or  not  (see  Nolle, 
1780,  2  Doug.  510;  Harrower,  1869,  L.  B.  4  Q.  B.  523,  536,  per  Lush,  J. : 
Gaudy,  1871,  L.  li.  6  Q.  B.  740). 

Under  the  second  exception,  it  has  been  held  that  if  an  agent  of  the 
company,  empowered  to  negotiate  fire  risks,  inspects  the  buildings  on  which 
insurance  is  desired,  and  furnishes  a  description  to  the  head  ohice,  the  insured 
will  not  be  responsible  for  the  accuracy  of  the  description  {In  re  Unixersal 
Non- Tariff  Fire  Ins.  Co.  {Forhes  &  Co.'s  Claim),  1875,  L.  B.  19  Eq.  485,  497)  ; 
and  if  the  agent  himself  values  the  ])roperty  insured,  the  policy  cannot 
afterwards  be  challenged  on  tlie  ground  of  (jver-valuation. 

As  regards  the  third  exception,  it  has  been  held  that  where  the  insurers 
accept  a  proposal  containing  specific  (questions,  to  some  of  which  the  insured 
has  given  no  reply,  the  insurers  must  be  held  to  have  waived  information 
as  regards  the  answers  omitted  {I'lccenix  Life  Ins.  Co.,  1887,  120  U.S.  183 ; 
but  see  London  Assnr.  Co.,  1879,  L.  K.  11  Ch.  D.  363,  per  Jessel,  M.  B.).  The 
fact  that  no  specific  question  is  asked  does  not,  however,  imply  a  waiver  by 
an  insurance  company  of  information  on  any  particular  point  in  regard  to 
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which  the  insured  may  have  information,  and  whicli  is  material  to  tlie  risk. 
Jiiij'c  (LSI"),  G  Taunt.  .M-'jiS)  is  an  illustration  of  a  circunistanue  which  would 
not  ])robahly  be  made  the  subject  of  specific  in(|uiry,  Ijut  which  it  would  be 
the  duty  of  the  applicant  for  insurance  to  disclose.  In  nujst  projjosal  forms, 
in  adilition  to  the  specific  inquiries,  there  is  usually  u  ^'cneral  question 
re(iuiiin<r  the  applicant  to  disclose  any  special  circumstances  material  to  the 
risk,  and  not  included  in  the  specific  i^ueries. 

IJcscrlption  of  Si'.hjcct. — The  description  of  the  subject  insured  in  a 
policy  of  fire  insurance  is  of  impoitance  (1)  for  the  purpose  of  identifica- 
tion, and  (2)  as  determinint,'  and  definin.^^  the  risk.  The  descri[Aion  may 
be  ex})ressly  made  a  warranty;  audit  this  is  done,  any  inaccuracy  in  the 
description,  whether  material  to  the  risk  or  not,  vitiates  the  policy  (New- 
castle Fire  Ins.  Co.,  1815,  3  Dow's  App.  255) ;  but  in  general  the  description,  so 
far  as  it  relates  to  the  risk,  is  to  be  regarded  as  a  representation  merely,  and 
not  as  a  warranty,  and  in  order  to  avoid  the  policy  on  the  ground  of  its 
inaccuracy  it  must  be  shown  that  the  misdescription  is  material.  Thus  if 
the  snbject  insured,  although  not  described  with  entire  accuracy  in  the 
policy,  would  have  fallen  within  the  same  class  as  regards  premium,  the 
misdescri])tion  will  not  avoid  the  policy  {Dohson,  1<S27,  1  Moo.  &  M.  00: 
Fanners  Ins.  Co.,  18:56,  30  Am.  Dec.  1 18). 

Alterations. — Any  alteration  in  the  subject  insured,  after  the  policy  has 
been  effected,  and  during  its  currency,  which  changes  its  identity,  so  that  the 
subject  described  in  the  policy  no  longer  exists,  will  clearly  have  the  efVect 
of  bringing  tiie  contract  to  an  end.  lUit  an  alteration  wliich  does  not  render 
the  descri})tion  in  the  policy  inapplicable  will  not  avoid  it  on  this  ground 
(Baxendalc,  1859,4  H.  &  N.  445,  per  Bramwell,  Ix).  Within  this  limit  it  is  not 
very  clear  what  structural  alterations  or  changes  in  the  use  of  the  subject 
insured  are  permissible.  The  descriptiiui  of  the  subject  insured,  both  as 
regards  its  structure  ami  use,  must  be  substantially  accurate  when  the 
policy  is  chected,  but  such  description  is  not  in  general  a  warranty,  but 
merely  a  representation,  and  as  such  does  not  apply  to  the  future.  Thus 
when  there  is  no  provision  as  to  alterations,  and  no  warranty  as  to  use,  it 
has  been  laid  down  that  a  change  of  use,  although  increasing  the  risk,  does 
not  avoid  the  policy  if  the  insured  has  acted  in  good  faith  (Fim,  1843,  6  M. 
&  G.  1).  On  tlie  other  hand,  in  Sillem  (1854,  3  El.  &  Bl.  868,  882)  the 
opinion  was  expressed  that  a  nuitcrial  alteration  in  the  structure  or  use  of 
the  premises  after  the  policy  is  ellected,  whereby  the  risk  is  increased,  will 
avoid  the  policy. 

The  execution  of  ordinary  rci)aiis  upon  the  subject  insured,  even  if 
extensive  in  character,  has  been  held  jicrmissible  in  America  in  the  absence 
of  any  provision  against  alterati(ms  {JuUi/,  1827,  18  Am.  Dec.  288),  and, 
apart  irom  special  provision,  a  use  or  alteration  which  does  not  increase  the 
risk  does  not  vitiate  the  policy  {Curry,  1830,  20  Am.  Dec.  547). 

Most  policies,  however,  contain  provisions  dealing  with  alterations,  or 
warranties  as  to  the  use  of  the  premises,  and  the  (luestion  is  one  of  their 
proper  construction.  They  are  always  interpreted  so  as  to  give  the  fullest 
liberty,  compatible  with  their  terms,  to  the  insured.  Thus  in  a  policy  on 
buildings,  "  where  no  fire  is  kej^t  and  no  hazardous  goods  are  deposited," 
containing  a  proviso  "that  if  buildings  of  any  description  insuied  with 
the  company  shall  be  made  use  of  to  store  or  warehouse  any  hazardous 
goods,"  the  policy  should  be  void,  these  words  nuist  be  understood  of 
the  habitual  use  of  fire  and  deposit  of  goods.  Wiien,  therefore,  the  loss 
happened  in  consequence  of  making  a  fire  and  bringing  a  tar  barrel  on 
to  the  premises  for  the  i)urpose  of  repairing  the  roof,  it  was  held  that 
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the  insured  was  entitled  to  recover  (Dohson,  1827,  1  Moo.  &  M.  90).  Again, 
in  Shan-  (1837,  G  A.  &  E.  75),  where  the  provision  was  against  any  altera- 
tion in  the  buildings,  or  in  the  business  carried  on  in  them,  and  the 
insurance  was  upon  "a  kiln  for  drying  corn  in  use,"  it  was  held  that  the 
use  of  the  kiln  upon  one  occasion  only  for  drying  bark  (a  more  dangerous 
operation  than  that  of  drying  corn)  did  not  amount  to  a  change  in  the  busi- 
ness carried  on,  and  did  not  avoid  the  policy,  although  the  premises  were 
burned  down  during  the  drying  of  the  bark.  In  Stokes  (185G,  1  H.  &  N. 
o20,  533)  there  was  both  a  warranty  as  to  use  and  a  condition  as  to  altera- 
tions, and  the  latter,  which  was  less  stringent  in  its  terms,  was  held  to 
restrict  the  warranty. 

-  If  the  policy  deals  with  the  question  of  change  of  risk  after  the  policy 
is  effected,  and  defines  what  is  a  hazardous  use  of  the  subjects  insured,  it 
has  been  held  in  America  that  any  other  use  not  expressly  excepted  is 
permitted  {Wood,  1840,  35  Am.  Dec.  92;  but  see  May,  Insurance,  2nd 
ed.,  s.  218).  Eepairs  necessary  for  the  upkeep  of  tlie  premises,  although 
usually  not  included  in  a  provision  against  alterations,  will  be  prohibited 
by  a  stipulation  rendering  the  policy  void  "if  mechanics  are  employed 
in  building,  altering,  or  repairing  the  insured  premises"  {Tmjyerial  Fire 
Insur.  Co.,  1893,  151  U.S.  452).  ^Yhen  si)ecitied  operations  are  prohibited 
by  such  conditions,  it  makes  no  difference  whether  their  effect  would  be  to 
increase  the  risk  or  not ;  the  question  of  materiality  is  excluded  by  the 
terms  of  the  contract  {Glen,  1853,  8  Exch.  607). 

When  notice  of  alterations  is  provided  for,  it  must  l)e  given  within  a 
reasonable  time  if  no  time  is  specified  {Pirn,  1843,  G  M.  &  G.  1).  If  the 
provision  is  simply  that  notice  of  alteration  shall  be  given  to  the  company, 
without  any  provision  as  to  forfeiture,  failure  to  give  notice  will  not  be 
regarded  as  a  condition  precedent  avoiding  the  policy  {Joyce,  1858,  71  Am. 
Dec.  536).  A  provision  against  alterations  usually  takes  the  form  of  a 
clause  of  forfeiture,  and  where  this  is  the  case,  it  is  entirely  immaterial  to 
inquire  whether  the  loss  was  occasioned  by  the  alteration,  or  by  an  increase 
of  the  risk  incident  to  it  {Merriam,  1838,  32  Am.  Dec.  252).  When,  on  the 
other  hand,  losses  aiising  from  any  particular  use  of  the  premises  are 
excepted  from  the  risk,  it  must  be  proved  that  the  loss  arose  from  the 
excepted  risk  (see  Wood,  1840,  .")5  Am.  Dec.  92,  at  p.  95). 

IV.  The  Risk  insured  against — Excepted  Risks. 

Causa  proxima. — The  risk  against  which  a  fire  policy  provides  is 
loss  or  damage  "  Ijy  fire " ;  l)ut  to  the  risk  so  defined  there  are  various 
exceptions  expressed  in  the  conditions  of  the  policy,  and  intended  to  limit 
the  general  liability.  Among  the  more  usual  of  these  exceptions  are  losses 
by  lightning,  by  explosion,  by  incendiarism,  and  by  riot  or  military  or 
usurped  power.  In  dealing  with  the  question  whether  the  loss  or  damage 
was  caused  by  a  peril  insured  against,  the  general  rule  is  that  where  there 
are  two  or  more  causes  forming  a  chain  of  events  leading  up  to  the  loss, 
the  cause  nearest  in  point  of  time  is  to  be  regarded  as  the  cause  of  the  loss, 
in  accordance  with  the  maxim  causa  proximec  non  rcmota  spectedur.  The 
maxim  applies  whether  the  insurance  is  against  marine  or  fire  risks,  or 
airainst  accident  {Marsden,  1865,  L.  R.  1  C.  P.  232;  lonieles,  186:'.,  14  C.  B. 
(N.  S.)  259  ;  Pm/.:,  1890,  25  Q.  B.  D.  396 ;  Lawreixee,  1881,  7  Q.  B.  D.  216). 
Thus  a  policy  against  fire,  or  against  perils  of  the  sea,  will  cover  a  loss 
the  proximate  cause  of  which  is  fire,  although  the  fire  was  itself  caused 
by  the  negligence  of  tlie  insured  or  his  servants  {Dobson,  1827,  1  Moo.  & 
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U.  90;  Bishop,  1827,  7  V>.  &  C.  210;  Columbia  Lis.  Co.,  1830,  U.S.  10 
Peters,  507,  12  Curtis,  210).  An  e.xceptiou  to  the  strict  application  of 
the  niaxiiu  is,  however,  recognised  where  the  loss  results',  although  not 
})roxiniately  from  tlie  ])eril  insuriHl  against,  yet  as  a  natural  or  necessary 
conse(|uence  of  it  {JsUf,  1889,  22  Q.  ]'..'  D.  r.04 ;  Montoya,  1851,0  Exch.  451, 
which  may  bo  contrasted  with  rink,  siqjra).  Thus  damage  caused  by  water 
used  to  extinguish  a  lire,  damage  caused  by  the  removal  of  goods,  an<l 
even  the  voluntary  (U'stiuction  of  ])uil(lings  to  prevent  the  spread  of  lire, 
are  all  within  the  general  terms  of  a  lire  policy  (\)vr  Kellv,  C.  11,  in  Stanlni, 
1S08,  L.  11.  3  Exch.  71,  74;  Citi/  Fire  Ins.  Co.,  1839,  34  Am^Dec.  258).  In 
the  case  of  Johnston  (1828,  7  Shaw,  52)  a  fire  broke  out  in  a  house  on  the 
opposite  side  of  the  street  from  the  house  insured,  and  in  conseiiuence  the 
walls  were  left  standing  in  an  insecure  condition.  They  were  ordered  to 
be  taken  down  by  the  Dean  of  (kiild  ;  and  in  the  course  of  this  operation, 
two  days  after  the  fire,  the  walls  fell  and  did  consideraole  damage  to  the 
house  insured.  It  was  held  that  the  falling  of  the  walls  was  a  natural 
consequence  of  the  tire,  and  that  the  insurers  were  liable.  In  Gashrrth 
(Times,  24  July  1870)  it  was  ruled  by  Lord  Justice  Lindley  that  where 
the  wall  of  a  building,  gutted  by  fire,  fell  seven  days  after  the  fire  during 
a  violent  gale  of  wind,  the  fire,  as  the  cause  of  hjss,  was  too  remote,  Jlnd 
the  insurers  were  not  liable. 

Excepted  Itisks. — Where  the  policy  excepts  certain  risks,  liability  will  be 
excluded  for  all  losses  which  are  a  natural  result  or  reasonably  to  be  expected 
from  the  operation  of  the  excepted  risk  ( Walkrr,  1888,  22  L.  K.  Ir.  572, 
infva\  see  also  Tweed,  1808,  7  Wallace,  U.S.  44;  Boon,  1877,  95  U.S.^  117, 
1. ■'.()).  In  fact  the  exception  of  specified  risks  is  unmeaning  unless  what,  is 
contemplated  is  that  the  proximate  cause  of  the  loss  is  tire,  the  fire  being 
itself  the  result  of  the  excepted  risk,  because  it  is  only  losses  by  fire 
which  are  covered  by  the  general  terms  of  the  policy. 

The  usual  clause  of  excepted  risks  is  as  follows  :  "  This  policy  does  not 
cover  {certain  specified  articles,  such  as  jciccls,  pictures,  etc.),  nor  loss  or 
damage  by  fire  to  property  occasioned  by  or  happening  through  its  own 
spontaneous  fermentation  or  heating;  nor  loss  or  damage  by  tire  arising  by 
or  through  invasion,  foreign  enen)y,  riot,  civil  commotion,  or  military  or 
usurped  power;  nor  loss  or  damage  liy  explosion,  exce])t  loss  or  damage  by 
explosion  of  gas  in  the  premises  referred  to  in  this  policy,  not  forming  part 
of  any  gaswork."  Some  policies  include,  in  addition,  "  loss  or  damage  to 
stock  or  goods  whilst  undergoing  any  process  in  which  the  application  of 
lire-heat  is  necessary,"  "loss  by  lightning,"  and  "loss  by  incendiarism." 
Some  of  these  exceptions  merely  ex [)ress  the  rule  of  common  law;  while 
others  substantially  modify  the  rule  of  law  in  favour  of  the  insurer. 

It  is  proposed  to  deal  with  tiiem  seriatim,  sul)ject  to  the  general  obser- 
vation that  differences  in  the  terms  of  the  clause,  although  apparently 
slight,  may  lead  to  a  difference  of  construction. 

Liijlitninj. — A  loss  by  lightning,  not  accompanied  by  tire,  is  not 
covered  by  a  fire  i)olicy,  and  it  has  been  held  that  an  ex})ress  exception  of 
"losses  by  lightning"  means  "losses  by  tire  originated  or  caused  by  light- 
ning," which  would  otherwise,  on  the  principle  of  ])roximate  cause,  fall 
within  the  policy  {Kennistun,  1843,40  Am.  Dec.  193  ;  but  see  infra,  sub  voce 
B.e/ilosioti  of  (ruujwwdcr). 

Overheat  in;/. — Damage  to  goods  whilst  undergoing  a  process  of  manu- 
facture by  the  unskilful  or  negligent  use  of  heat  as  an  agent  in  the  process, 
is  not  a  loss  by  tire  within  the  general  terms  of  a  tire  policy,  ami  it  is  thus 
immaterial  whetiier  it  is  excepted   from  the  risk  or  not  (Austin,  1810,  0 
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Taunt.  -iOG  ;  l*  ^larshall,  l;!U  ;  see  also  reports  at  Hisi  Frius,  Holt,  12G,  4 
Camp.  360,  and  observations  in  Scrijyture,  1852,  57  Am.  Dec.  111).  On  the 
same  principle,  damage  Avliolly  caused  by  the  explosion  of  a  steam-boiler 
in  the  ordinary  course  of  ^V(»rking  is  not  covered  by  a  fire  p(jlicy,  but  loss 
by  fire  Nvhieh  is  itself  caused  by  the  scattering  of  lighted  materials  by  the 
explosion  will  be  covered  unless  expressly  excepted  from  the  risk  {Millaudon, 
1849,  50  Am.  Dec.  550). 

Hxplosioii  ofGitnpoH'der  or  InflammaUe  Gas. — Three  cases  may  arise  under 
this  exception :  (1)  where  the  damag-e  is  entirely  due  to  an  explosion  not 
accompanied  by  fire;  (2)  where  the  fire  originates  in  an  explosion  ;  and  (3) 
where  the  explosion  occurs  in  the  course  of  a  fire.  A  loss  exclusively  due 
to  explosion  is  not  covered  by  a  fire  policy.  In  the  case  o^  Eterett  (1865, 19 
C.  B.  (X.  8.)  126)  the  insurers  were  held  not  to  be  liable  where  a  gunpowder 
magazine  exploded  at  a  distance  of  about  a  mile  from  the  insured  premises, 
and  the  damage  was  due  to  the  concussion  alone,  but  it  is  thought  that  the 
principle  of  the  decision  would  apply  equally  if  the  explosion  occurred  on  the 
premises  insured.  In  America  it  has  been  held  that  when  an  explosive  vapour 
comes  in  contact  with  a  gas  jet  or  other  ordinary  light  in  premises  where  a 
l)rocess  of  manufacture  is  carried  on,  and  an  explosion  occurs,  the  loss  is  by- 
explosion  and  not  by  fire,  altliough  theoretically  there  must  have  been  ignition 
and  combustion  of  the  gas  before  its  explosion  {United  Fire  Ins.  Co.,  1872, 10 
Am.  Eep.  735  ;  Transatlantie  Fire  Ins.  Co.,  1880,  40  Am.  Hep.  40o  ;  May  on 
Insurance,  2nd  ed.,  s.  416 ;  contra  ScriptiLre,  1852,  57  Am.  Dec.  111). 

When  an  explosion  occurs  in  the  course  of  a  fire,  and  the  insured  is 
permitted  to  keep  gunpowder  on  the  premises,  the  loss  by  explosion  as  well 
as  by  fire  would  be  covered,  the  explosion  being  a  natural  incident  of  the 
fire,  which  the  insurers  must  be  held  to  have  had  in  view  when  the  per- 
mission to  store  gunpowder  was  given  (Eenshaiv,  1890,  23  Am.  St.  liep.  904  ; 
Waters,  1837,  U.S.,  11  Peters,  213,  12  Curtis,  400,  at  406).  Again,  a  fire 
policy  will,  unless  there  is  an  express  exception  of  losses  by  explosion, 
cover  a  loss  by  fire  although  the  fire  originated  in  an  explosion  (see  cases 
cited  infra,  and  Transportation  Co.,  1870,  U.S.,  12  Wallace,  194,  200). 

In  Stanley  (1868,  L.  E.  3  Exch.  71)  the  policy  provided  that  the  company 
should  not  be  responsible  "  for  loss  or  damage  by  explosion,  except  for  such 
loss  or  damage  as  shall  arise  from  explosion  by  gas."  The  policy  covered 
certain  buildings  and  their  contents  in  wliich  a  process  of  manufacturing 
oil  from  "  shoddy  "  was  carried  on.  An  inflammable  vapour  escaped  from 
the  vessel  containing  it  owing  to  a  leak,  and  took  fire  at  a  lamp.  It 
1)urned  for  a  short  time,  setting  fire  to  certain  articles  in  its  neighbourhood. 
It  then  exploded,  causing  great  damage  by  concussion,  after  which  the  fire 
became  general.  The  explosion  was  held  not  to  be  an  explosion  "  by 
gas"  within  the  meaning  of  the  proviso  to  the  exception,  these  words 
referring  to  common  coal  gas.  The  case  was  treated  on  the  footing 
that  the  explosion  had  occurred  during  the  course  of  the  fire,  and  it  was 
held  that  the  exception  excluded  liability  (1)  for  the  loss  duo  to  explosion, 
and  (2)  for  the  loss  caused  by  the  fire  so  far  as  due  to  the  explosion,  limiting 
the  insured's  right  to  recover  to  the  loss  by  fire  before  the  explosion,  and 
to  such  loss  after  the  explosion  as  he  could  prove  was  independent  of  it. 
In  a  case  decided  in  the  Outer  House  by  Ld.  Kyllachy  the  policy 
contained  the  following  special  clause  dealing  with  explosions  of  gun- 
powder :  "  The  company  will  not  be  responsiljle  for  damage  arising  from 
the  explosion  of  gunpowder,  or  in  consequence  thereof."  A  fire  originated 
in  a  cellar  wdiere  several  kegs  of  gunpowder  were  stored.  These  exploded, 
and  the  fire  found  its  way  into  the  pursuer's  shop  in  consequence  of  the 
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roof  of  the  cellar  being"  blown  out  by  the  explosion.  His  Lord.shi[j  held 
that  the  exception  covered  the  loss  by  lire,  wiiich  spread  to  the  insured 
goods  as  a  result  of  the  explosion,  and  that  the  insuieis  \vere  not  liable 
{Aitlccn  Urofi.  v.  The  Midland  Counties  In>i.  Cu.,  3  iJec.  LSOO,  not  reported). 

The  (question  has  been  raised  in  America,  upon  the  terms  of  the  general 
clause  of  exception,  whether  "  loss  or  damage  by  explosion  "  is  to  be  read  as 
covering  losses  caused  by  tire  originating  in  explosion,  or  as  confined  to 
lo=ses  by  ex]ilosion  itself.  The  former  construction  was  adopted  in  United 
Fire  Ins.  Co.  (187-J,  10  Am.  IJep.  735)  and  Ti-ansathnUic  Fire  Jns.  Co.  (18.S0, 
40  Am.  liep.  403),  and  the  latter  in  Commercial  Ins.  Co.  (1872, 10  Am.  lJe]». 
o57)  and  Boatman  Fire  Ins.  Co.  (1872,  13  Am.  Ifep.  228);  (see  also  May  on 
Insurance,  2nd  ed.,  ss.  410  vf  scq.). 

Incendiarism. — Where  the  jjolicy  excepts  losses  occasioned  by  in- 
cendiarism, tlie  exception  is  not  contined  to  acts  of  incendiarism  on  the 
part  of  the  insured  oi-  upon  tlie  insured  premises.  It  covers  all  loss  by 
fire  which  is  the  natural  consequence  of  an  act  of  incendiarism,  although 
connnitted  on  ])rcmises  other  than  tliose  insured,  and  witliout  any  intention 
on  the  part  of  the  incendiary  to  destroy  the  buildings  insuied.  If  no  new- 
cause  intervenes  bet\veen  the  act  of  incendiarism  and  the  fire  suflicient  to 
operate  as  a  cause  by  itself,  the  loss  is  a  loss  by  incendiarism  ( Walker, 
1888,  22  L.  li.  Ir.  572).  "When  i)roperty  is  destroyed  by  fire  the  onus 
of  proof  is  upon  the  insurers  to  show  that  the  fire  originated  in  the  act  of 
an  incendiary,  so  as  to  make  the  exception  applicable  {Gorman,  1877,  Ir.  11. 
1  1  C.  L.  224). 

Hiot  or  Civil  Commotion. — The  full  clause  in  which  this  exception 
occnrs  includes  "loss  or  damage  by  fire  arising  by  or  through  invasion, 
foreign  enemy,  riot,  civil  commotion,  or  military  or  usurped  power." 
Originally  the  clause  did  not  include  riot  and  civil  commotion  ;  they  were 
introduced  in  consecjuence  of  the  decision  in  Drinkuxttcr  (1707,  2  "Wils. 
303),  where  it  was  held  that  the  burning  of  a  house  by  a  mob  during  a 
l)read  riot  did  not  iall  within  the  exception  of  loss  or  damage  by  usurped 
power,  a  term  which  referred  to  an  organised  attempt  by  iorce  of  arms 
to  usurp  the  authority  of  the  established  Government.  In  the  case  of 
Langdcde  (1780,  2  Parke  on  Insurance,  8th  ed.,  905)  the  exception  contained 
the  words  "civil  commotion,"  wdiieli  were  held  to  cover  the  case  of  the 
Catholic  Iiiots  in  1780,  and  to  exclude  liability  for  a  house  destroved  bv 
fire  by  the  mob. 

It  is  thought  that  the  terms  riot  and  civil  commotion  would  not  cover 
a  mere  breach  of  the  peace ;  they  are  used  in  the  English  sense,  and  are 
really  equivalent  to  niol)liing  and  rioting,  and  imply  that  a  number  of 
persons  are  assembled  with  a  common  object  (other  than  revolution  or 
insurrection),  which  they  proceed  to  carry  out  by  violent  means,  to  the 
alarm  of  the  lieges  (Hume,  vol.  i.  ch.  10  :  Hawkins,  Plcasofthe  Crown,  ch.  05). 

Military  or  Usurped  Forcer. — The  only  question  which  has  been  raised 
upon  this  clause  is  whether  the  terms  are  to  be  read  conjunctively  or  dis- 
junctively. The  question  was  discussed  in  a  case  already  referred  to  {Boon, 
1877,  95  U.S.  117),  where  the  military  Ibrces  of  the  American  Federals, 
before  evacuating  a  town,  had  destroyed  by  fire  certain  buildings  to 
prevent  them  falling  into  tlie  hands  of  the  Confederate  troops.  It  was 
held  that  the  real  cause  of  the  loss  was  the  usurped  power  of  the  besieging 
force,  and  that,  even  if  the  clause  were  read  as  meaning  military  and  usurped 
power,  tlie  insurers  would  not  be  liable.  An  opinion  was,  however,  indicated 
that  the  true  meaning  of  the  clause  was  disjunctive,  and  tliat  it  included 
acts  by  regular  military  power  as  well  as  by  usurped  military  power. 
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Y.  Adjustment  of  the  Loss. 

Notice — Preliminary  Proofs,  etc. — If  parties  expressly  make  it  a  con- 
dition precedent  to  the  liability  of  the  insurers  that  the  insured  should 
state  or  prove  his  claim  in  any  particular  manner,  then,  however  immaterial 
the  provision  may  seem,  a  failure  to  comply  with  it  will  defeat  the  insured's 
riy;ht  to  recover,  unless  it  appear  to  be  so  capricious  and  unreasonable  that 
a  Court  of  law  ought  not  to  enforce  it,  or  to  be  sua  naturd  incapable  of  being 
made  a  condition  precedent  (London  Guarantee  Co.,  1880,  5  App.  Ca.  911, 
per  Ld.  Watson,  919).  Thus  if  the  policy  requiie  as  a  condition  of  the 
insurer's  liability  that  notice  of  the  loss,  or  preliminary  proofs  of  the  loss, 
shall  be  given  within  a  specified  time,  it  is  essential  that  this  condition 
should  be  fultilled(J/a.so/;,  185:^.,  8  Exch.  819  ;  Popcr,  1859,  1  El.  &  El.  825). 
It  was  made  a  conclition  of  the  policy  in  the  case  last  cited,  that "  all  persons 
insured  by  this  company,  sustaining  any  loss  or  damage  by  fire,  shall  forthwith 
give  notice  thereof  to  the  directors  or  secretary  of  tliis  company,  at  their  office 
in  M.  ;  and  within  fifteen  days  after  such  fire,  deliver  in  as  particular  an 
account  of  their  loss  or  damage  as  the  nature  of  the  case  will  admit  of." 
The  insured  presented  no  account  within  fifteen  days.  It  was  held  that  he 
was  not  entitled  to  recover.  Under  an  accident  policy  it  has  been  held  that 
it  was  not  a  sufficient  answer  to  a  plea  founded  on  the  failure  to  give 
notice,  that  the  insured  was  killed  by  the  accident,  and  that  it  was  therefore 
impossible  to  give  notice  (Gamhle,  18G9,  Ir.  11.  4  C.  L.  204;  Patton,  1887, 
20  L.  It.  Jr.  93).  But  in  the  Supreme  Court  of  the  United  States  it  has 
been  held  that  the  insurers  could  not  plead  want  of  notice  when  the  insured 
had  become  insane  (Gcronccnia  Fire  Insur.  Co.,  1870,  12  Wallace,  U.S.  433  ; 
May  on  Insurance,  2nd  ed.,  s.  405). 

A  condition  tliat  the  insured's  statement  of  loss  should  be  accompanied 
by  the  certificate  of  a  minister  has  been  sustained  as  a  condition  precedent, 
where  the  minister  refused,  without  fault  on  the  part  of  the  insured,  to 
give  the  certificate  {Worsley,  1796,  G  T.  K.  710,  see  p.  718). 

AVhen  the  terms  of  the  policy  do  not  clearly  indicate  that  notice  or 
proofs  of  loss  within  the  specified  time  is  a  condition  precedent,  the  Court 
will  adopt  the  construction  most  favourable  to  tlie  insured.  Thus  in  Weir 
(1879.  4  L.  R.  Ir.  689)  it  was  provided  that  within  fifteen  days  the  insured 
should  deliver  an  account  of  the  pro])erty  destroyed,  and  that  "  in  default 
thereof  no  claim  in  respect  of  such  loss  or  damage  shall  be  payable  until 
such  notice,  account,  etc.,  are  given  and  produced."  It  was  held  that  the 
effect  of  the  last  words  was  to  differentiate  the  case  from  3faso)i,  and  that 
delivery  of  an  account  within  fifteen  days  was  not  a  condition  precedent 
(see  also  Stoncharn,  1887,  19  (,).  15.  11  237).  When  the  proof  to  be 
lurnished  was  "  proof  satisfactory  to  the  directors  of  the  company  .  .  . 
together  with  such  furlher  evidence  or  information,  if  any,  as  the 
said  directors  shall  think  necessary  to  establish  that  claim,"  it  was 
held  that  this  provision  must  not  lie  read  so  as  to  render  the  contract 
inoperative,  and  that  accordingly  the  proof  to  be  furnished  must  be  such  as 
reasonably  to  satisfy  tlie  directors,  and  that  they  could  not  capriciously 
reject  satisfactory  proof  (Braunstein,  lHiJ\,  1  B.  &  S.  782;  see  also  per  Ld. 
liutherfurd  Clark  in  Jiallantine,  1893,  21  11  305).  As  to  the  construction 
of  the  term  "  forthwith,"  etc.,  see  May  on  Insurance,  2iid  ed.,  s.  462. 
Fraud  on  the  part  of  the  insured  in  the  statement  in  the  preliminary  proofs 
vitiates  the  contract,  and  entitles  the  company  to  reject  the  whole  claim 
{Haifjh,  1812,  3  Camp.  310,  13  li.  II.  813).  This  is  usually  made  an  express 
condition  of  the  contract  {Cluqwian,  1870,  22  L.  T.  (N.  S.)  306  ;  Clajlin,  1883, 
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110  U.S.  SI).  Statements  in  the  jireliiuiiuiry  proofs  are  inaduii.ssililc!  as 
evidence  for  tlie  insnred,  but  they  may  be  used  against  him  as  admissions 
against  interest,  subject  to  Ins  right  to  show  tliat  the  statements  are  in- 
accurate and  were  inadvertently  made  (May  on  InHumnce.,  2nd  ed.,  s.  405). 

Waircr. — Since  the  conditions  as  to  preliminary  jiroofs  are  inserted 
lur  tlie  beneiit  of  the  insurers,  they  may  be  waived  by  tlieni,  either  expressly 
or  by  conduct  on  their  part  leading  the  insured  to  believe  that  compliance 
with  tiieni  will  not  be  re([uire(l,  of  will  bi;  useless.  Thus  the  condition 
t'ither  as  to  notice  or  })roof  of  loss  is  held  to  b(;  waived  when  the  company 
r('i)udiatus  all  liability  upon  the  ])olicy  on  other  grounds  than  the  want  of 
notice  or  the  absence  or  insulliciency  of  the  ])reliminary  proofs,  c.j.  on 
the  ground  of  fraud  {Slronrj,  1825,  :!  IJing.  ;J04,  'iVl),  or  on  the  ground  that 
no  completed  contract  had  been  concluded  at  the  time  of  the  lo.ss  {Tayluf, 
1S49,  0  Howard,  U.S.  :'.90,  IS  Cuitis,  191).  In  such  cases  the  insured  is 
entitled  to  assume  that  it  would  be  useless  to  furnish  preliminary  proofs, 
since  this  would  not  meet  the  defence  relied  on  by  the  company  {Firemen's 
7//.s\  Co.,  1887,  1  Am.  St.  Reps.  :398).  Similarly,  in  a  recent  case  of  accident 
insurance  it  was  held  that  where  the  company  insist  upon  a  iwst  mortem 
exanunation  of  the  deceased  (after  the  })eriod  prescribed  by  the  policy  for 
giving  notice  has  expired),  and  the  examination  is  made,  they  are  precluded 
from  founding  on  the  failure  to  give  notice  within  the  specified  time  {Bonni- 
son,  1897,  24  S.  L.  R  510).  If  tiie  company  receive  ]>reliniinary  ja-oofs,  and 
retain  them  until  the  time  specified  has  expired  without  intimating  to  the 
insured  that  they  are  not  sutlicient  or  satisfactory,  or  do  not  comply  with 
tlie  terms  of  the  policy,  they  will  in  the  same  way  be  held  to  have  waived 
ol)jection  on  these  grounds  (^lay  on  Insurance,  2nd  ed.,  s.  408). 

lieimtatenicnt  eind  Meaanrement  of  the  loss. — The  amount  of  the 
loss  under  a  contract  of  indemnity — other  than  a  valued  policy — is  always 
a  (juestion  of  fact,  and  there  is  no  hard  and  fast  rule  by  which  it  is  to  be 
estimated.  It  is  a  peculiarity  of  a  fire  policy  that  it  contains  a  stipidation 
that  "the  company  may,  if  it  think  fit,  reinstate  or  rejdace  ].roperty 
damaged  or  destroyed,  instead  of  paying  the  amount  of  the  loss  or  damage," 
thus  jiroviding  two  alternative  and  distinct  methods  of  settlement.  If  the 
insurer  elects  to  reinstate,  the  contract  Ijecomes  a  building  contract,  and 
the  pecuniary  measure  of  the  insurer's  obligation  has  no  neces.sary  relation 
to  the  amount  for  which  lie  would  have  l)een  liable  under  the  other  alterna- 
tive, to  indemnify  by  payment  {Murrell,  1805,  88  Am.  Dec.  ;!90).  On  this 
l)rinciple  an  election  once  made  to  reinstate  cannot  be  recalled,  although 
the  reinstatement  would  place  in  the  hands  of  the  insured  a  much  more 
valuable  buihling  than  before  {Bruvn,  1859,  1  El.  &  El.  '(^l^o\  On  the 
other  hand,  wheie  the  insured  has  lost  ])OSsession  of  the  ])iemises,  he  cannot 
insist  that  he  should  be  paid  an  indemnity  for  machinery  destroyed  or 
injuied  on  the  premises,  if  the  company  elect  to  reinstate;  but  the 
com[)any  are  not  entitled  to  perform  their  obligation  so  as  to  confer 
no  benefit  upon  the  insured,  and  to  rein.state  in  premises  no  longer 
in  his  occupation,  but  may  lie  required  to  restore  the  machinery  on 
other  premises  to  which  the  insured  has  removed  it  {Amhrsoii,  1880,  5.)  L.  'I. 
i).  B.  140).  These  cases  are  confirmed  by  the  view  exjnessed  by  the  House 
of  Lords  in  the  case  of  the  JVestminster  Fire  Ojfiee  (L.  II.  L".  Api;.  I'a.  099), 
already  referred  to  {supra,  p.  ;3;'.5),  that  the  anu)unt  required  to  reinstate  the 
subjects  injured  is  not  necessarily  the  limit  for  which  insm-ers  are  liable  under 
a  contract  of  indemnity  and  apart  from  the  exercise  of  the  option  to  reinstate. 
The  House  also  rejected  the  view  that  part  of  the  depreciation  in  value  must  be 
treated  as  attacliing  to  the  site  of  the  buildings  and  maehincry,  and  thus  as 
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not  covered  by  a  iire  puliey.  On  this  point  lA.  Selburue  said  :  ''  The  site 
remains  at  whatever  may  have  been  its  value,  apart  from  and  independent 
of  the  buildings  which  stood  upon  it.  Any  greater  value  which  it  had 
when  the  buildings  which  have  been  destroyed  stood  U})on  it  was  entirely 
due  to  those  buildings,  and  as  they  were  insured,  and  have  been  destroyed 
by  fire,  the  contract  of  indemnity  covers,  in  my  opinion,  the  whole  of  that 
difference,  less  salvage  only  "  (L.  R.  13  App.  Ca.  711). 

The  amount  which  the  insured  is  entitled  to  recover  is  limited  (1)  by 
the  injury  to  the  subject  insured,  (2)  by  the  extent  of  his  interest  in  the 
subject,  {:))  by  the  amount  insureii.  Thus  a  mortgagee  cannot  recover  more 
than  the  amount  of  his  debt,  a  vendor  under  an  uncompleted  contract  of 
sale  can  only  recover  the  unpaid  purchase  money,  and  a  warehouseman  or 
carrier  wlio  insures  his  own  interest  can  only  recover,  in  respect  of  his 
customer's  goods,  tlie  amount  of  his  charges  and  commission.  As  to  the 
value  of  the  interest  of  a  tenant,  see  per  Bowen,  L.  J.,  in  CastcUain,  1883,  11 
(}.  B.  D.  38G,  399-400  ;  and  as  to  the  landlord's  interest  in  tlie  analogous 
case  of  a  covenant  in  the  lease  to  repair  on  the  part  of  the  tenant,  see  Mctgr, 
1877,  Ir.  \\.  11  C.  L.  431 :  and  Yah%  1855,  11  Exch.  15. 

Arbitration. — It  is  now  settled  that  when  it  is  nuide  in  express  terms  a 
condition  precedent  to  the  right  to  sue  upon  the  policy,  that  the  amount,  if 
any,  which  the  insurers  are  liable  to  pay  shall  be  determined  ])y  arbiters, 
the  Courts  will  not  entertain  an  action  upon  the  policy  except  for  the 
amount  so  determined.  The  rule  applies  whether  the  reference  is  to  named 
or  unnamed  arbiters  (57  &  58  Vict.  c.  1:5),  and  whether  the  matter  sub- 
mitted to  arbitration  is  a  matter  of  law  or  of  fact  (Caledonian  Insiir.  Co., 
189:5,  20  11.  (H.  L.)  13,  L.  E.  1894,  A.  C.  85;  Hieott,  1856,  5  H.  of  L. 
811;  Vinnj,  1887,  20  (,).  B.  D.  172;  Bidsfon,  1895,  32  S.  L.  B.  516). 
The  only  question  is  whether  the  terms  of  any  particular  clause  of  reference 
have  this  effect.  If  it  is  a  mere  collateral  agreement,  not  going  to  the  root 
of  the  contract,  the  jurisdiction  of  the  Courts  of  law  is  not  ousted  (con- 
trast Trrdirrn,  1862,  1  H.  &  C.  72,  with  Norton,  1859,  4  H.  l^  X.  643). 


Fire- raising"  is  the  term  used  in  Scotland  to  denote  the  criminal 
application  of  hre  to  inanimate  objects.  It  corresponds  generally  with  the 
English  term  "  arson,"  and  includes  several  offences  of  varying  degrees  of 
gravity.  i\Iost  of  these  are  prosecuted  at  connnon  law,  but  charges  also 
arise  under  the  Acts  13  (4eo.  iii.  c.  54,  s.  4  {himiinrj  heath),  and  29  Geo.  III. 
c.  46  (hurninr/  hIUjih,  (foods  in  the  loom,  etr.) 

I.  Wilful  Fire-rm'sin;/,  the  most  heinous  form  of  the  crime,  is  constituted 
by  a  condnnation  of  the  following  circumstances  : — 

(a)  "When  the  per.son  accused  has  raised  fire,  without  any  lawful  object, 
but  with  the  deliberate  intention  of  destroying  certain  premises  or 
things,  whether  directlt/  by  the  application  of  fire  to  such  pre- 
ndses  or  things,  or  indirectly  by  its  application  to  something  con- 
tained in,  forming  part  of,  or  communicating  with  them  (Hume,  i. 
125-129;  Alison,  i.  429-434;  Follocl;  1869^1  Coup.  257;  Smillic, 
1883,  5  Coup.  287). 
0>)  When  the  accused  person  intended  in  this  way  to  destroy  premises  or 
things  of  the  following  description,  viz.:  a  dwelling-house  (inhabited 
or  uninhabited),  shop,  warehouse,  stable,  barn  or  other  building,  a 
ship,  corn  in  the  field,  corn  in  store  or  in  the  stackyard,  growing 
woods,  underwoods,  or  a  coal-heu'jh  (Hun)e,  i.  131,  132;  Alison,  i. 
440,  441 ;    Vallance,  1846,  Ark.  181 ;  ^PL'ain,^Hr^4,  1  Trv.  461). 
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('■)  WIk'Ii  such  preniisos  or  thiiiLj.s  weru  lIkj  inopeily  of  a  ijursou  other 
than  the  accused,  or,  if  they  heloii;,'ed  to  liim,  were  in  the  occupa- 
tion of  another,  cjj.  a  tenant  or  a  hferenter  (Hume,  i.  \'ol,  \:V.\ ; 
AHson,  i.  4.!(J,  4:57;  Machinhj,  l.STtG,  2  Irv.  474). 
(r/j   Wlien  the  lire  thus  kindled  has  laid  hold  of  or  sjtread  to  and  con- 
sumed some  part  of,  or   fixture   in,   the   premises   or  thin^^s   the 
incendiary    intended    to    destroy    {<■.<).    lioor,    door,  joist,    lining, 
sarkin^S  thatch,  etc.);  and  if  the  tire  has  in  tliis  way  taken  eHect, 
it  is  immaterial   how  small  the  part  burned   may  be,  or  for  how 
short  a  time  the  llames  may  have  continued  (Hume,  i.  127,  12.S  ; 
Alison,  i.  420 ;  Pulloclc,  18G1),   I  Coup.  257 :  (frkvc,  180r;,  5  Irv' 
2G:5). 
\i  fire  is  indirectly  applied,  destructive  intent  is  inferred  from  such  conduct 
as  indicates  utter  disre^i;-ard  of  the  likeliiiood  of  the  ilames  spreadin'^ — ry., 
where  a  person,  uieaniui,^  to  destroy  his  neighljour's  heath,  sets  fire  to"'fur/A% 
and  the  flames  spread  to  and  consume  corn  or  buildin<,fs;  or  where  a  mob 
draj^-s  the  furniture  from  a  house,  piles  it  in  the  street,  and  sets  it  alight, 
with  the  result  that  the  iiuuse  is  burned  (Hume,  i.  I:j0;  Alison,  i.  4:!4).  "^  A 
man  is  not  guilty  of  wilful  tire-raising  by  setting  on  tire  that  which  is  his 
own  property,  provided  that  it  is  not  in  the  occupation  of  another,  is  not 
insured,  and  does  not  in  burning  endanger  the  lives  or  juopertv  of  others 
(Hume,  i.  l:'..",;  Alison,  i.  4:58  ;  Blavl-,  1850,  2  Irv.  577  and  58;5)";     It  is  not 
settled  whether  a  person,  setting  tire   to   his  own  jiroperty  over  which   a 
creditor  holds  a   heritable   security,   commits   wilful  fire-raising;  but  this 
charge  does  not  arise  from  the  circumstance  that  a  creditor  has  attached 
by  a  sequestration  or  poinding  moveable  subjects  burned  {Lauson,  1865,  5 
Irv.  79). 

II.  Firc-i-aising  to  (hfraud  Insurers  differs  fiom  wilful  fire-raising  in 
respect  that  {a)  the  act  must  have  been  done  with  intent  to  defraud  an 
insurer:  (6)  it  extends  to  all  premises  or  things  capable  of  being  insured 
against  loss  by  tire  ;  and  (c)  it  includes  setting  tiie  to  the  property  of  the 
l»erson  accused  (Hume  i.  1:54;  Alison,  i.  438;  LUtlr,  1857,  2  Irv.  024; 
M'Atamncy,  1867,  5  Irv.  363;  Pollovl;  1869,  1  Coup.  257;  Patcrson,  189o', 
2  White,  496).  In  a  charge  of  this  kind  evidence  is  admitted  to  show  that 
at  the  time  of  the  tire  accused's  affairs  were  embarrassed  (Posenhcrr/,  1842,  1 
Ih-oun,  266);  and  that  previous  to  tliat  time  he  had  removed'from  his 
premises  goods  which  had  been  insured  (J/T/wr/Zr,  1862,4  Irv.  214).  If 
intent  to  defraud  a  specified  insurer  is  set  forth  in  the  indictment,  it  is  not 
necessary  to  state  specifically  that  the  premises  were  insured,  what  interest 
the  accused  had  in  the  policy,  or  who  benefited  by  the  i)roceeds  of  the 
fraud  (:>{)  c^'  51  Vict.  c.  35,  Sched.  A;  Patcrson,  1890^  2  White,  496). 

III.  Wicked  CuIjKihle  and  Pcdlcss  Firc-Piaisimj  differs  from  wilful 
tire-raising  in  respect  that  the  person  accused  has  in  this  instance  raised 
tire  u-itlwut  the  deliberate  intention  of  destroying  premises  or  things,  but 
either  wiiile  he  was  engaged  in  some  unlawfulact,  or  while  he  was  in  such 
a  state  of  passion,  excitement,  or  recklessness,  as  not  to  care  what  result 
might  follow  from  his  acts  (Hume,  i.  128;  Alison,  i.  43;',;  Phaup,  1846, 
Ark.  176:  Machcan,  1847,  Ark.  262;  F/cminrj,  1H4S,  Ark.  519:  Stcirarf,  etc.] 
1856,  2  Irv.  .359;  Martin,  1876,  3,  Ccmp.  274:  S/ni/lir,  188:5,  5  Coup.  287). 
It  is  not  in  onlinary  circumstances  criminal  to  set  tire  to  premises  or  things 
by  mere  accident  or  want  of  due  care  (Stcicarf,  etc.,  and  Smillie,  siqmi). 

IV.  Minor  Offences  and  Attempts  are  prosecuted  on  indictment  if  they 
are  serious,  while  less  heinous  cases  are  charged  as  malicious  mischief  cir 
breach  of  the    peace.      The   following  are  minor  offences:   (1)  A  person 
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setting  fire  to  his  own  property  to  the  danger  of  his  neighhinir,  although 
the  fir'e  was  not  meant  to  spread,  and  did  not  in  fact  spread  (Hume,  i.  134; 
Alison,  i.  4:38  ;  Arthur,  1836,  1  Swin.  124)  ;  (2)  a  person  maliciously  setting 
fire  to  his  neighbour's  outhouse,  shed,  hay-stack,  peat-stack,  wood-heap,  heath, 
furze,  moss,  etc.,  when  the  thing  fired  is  detached  from  and  nowise  endangers 
subjects  of  the  description  specified  in  I.  {h),siqDra  (Hume,  i.  135  ;  Alison,  i. 
432,  442) ;  (3)  a  person  soliciting  or  exciting  to  acts  of  fire-raising  others 
who  refuse  to  be  concerned  in  such  acts  (Hume,  i.  13G  ;  Alison,  i.  442) :  aud 
(4)  a  person  threatening  to  destroy  ])ro])erty  by  fire,  but  nuiking  no  attempt 
to  execute  his  threat"(//>).  The"'  attempt  to  commit  any  form  of  fire- 
raising  is  an  indictable  crime  (50  &  51  Yict.  c.  35,  s.  Gl  ;  Hume,  i.  135; 
Alison,  i.  442  ;  Douglas,  1827,  Syme,  184). 

V.  Frocedurc. — Fire-raising  is  no  longer  capital,  and  may  be  tried  in 
the  Sheriff' Court  (50  &  51  Vict.  c.  35,  s.  50).  The  forms  of  charge  are 
statutory  {ih.  s.  2,  and  Sclied.  A).  It  is  not  necessary  to  specify  in  the 
statement  of  charge  the  particular  means  used  in  applying  fire  {EoscnUvf), 
1842,  1  Broun,  2GG).  The  punishment  varies  from  penal  servitude  in 
<n-ave  cases,  to  a  small  fine,  or  even  an  admonition,  in  trivial  ones. 
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